COMMONWEALTH OF MASSACHUSETTS
HOUSING APPEALS COMMITTEE

In the Matter of

BOURNE ZONING BOARD OF
APPEALS
and No. 2008-11

CHASE DEVELOPERS, INC.

S vt v vt v’ vt v’ vt v’ v’

RULING ON MOTION TO QUASH
SUBPOENA DUCES TECUM TO ATTORNEY DEBORAH GODDARD

I. Introduction and Background

This case is an interlocutory appeal pursuant to 760 CMR 56.00, the revised
Comprehensive Permit regulations promulgated eftective February 22, 2008. Under 760 CMR
56.03(8)(a), a board seeking to rely on one of several enumerated safe harbors precluding
appeals by developers of adverse decisions under G.L. c. 40B now must notify the developer
within 15 days of the submission of the comprehensive permit application to the board. See
760 CMR 56.03. If the developer wishes to challenge the board’s assertion of one of these
statutory protections, it must appeal to the Department of Housing and Community
Development (DHCD), within 30 days.' Thereupon, both the board and the developer may
submit materials to DHCD for its review and decision.? Either party may file an interlocutory

appeal of an adverse decision from DHCD to the Housing Appeals Committee, but must do so

1. Under the former regulations, municipal zoning boards raised the applicability of a safe harbor as an
affirmative defense during the appeal in the ordinary course. See 760 CMR 31.06(5), 31.07(1) and
(1)(d). Also see West Wrentham Village, LLC v. Wrentham, No. 05-04, slip op. at 2 (Mass. Housing
Appeals Committee July 13, 20005 Ruling on Motion to Dismiss), aff’d 451 Mass. 511 (2008).

2. See 760 CMR 56.03(8)(a) which states, “[t]he Department shall thereupon review the materials
provided by both parties and issue a decision within 30 days of its receipt of all materials.”



within 20 days of receipt of DHCD’s decision. The interlocutory appeal to DHCD is conducted
on an expedited basis, as the proceeding before the board is stayed pending the Committee’s
determination. The Committee’s hearing on the issue, like all of its proceedings, is de novo.

In accordance with this regulatory scheme, after Chase Developers, Inc. (Chase) filed
its application for a comprehensive permit with the Bourne Zoning Board of Appeals (Board),
the Board notified Chase that it invoked 760 CMR 56.03(1)(b), the Housing Production Plan
safe harbor. Chase appealed to DHCD, which through its Chief Counsel, Deborah J. Goddard,
rendered a decision from which the Board appealed to the Committee.

The presiding officer scheduled a hearing and conducted one day of testimony on
October 16, 2008. The Board stated it sought the testimony of DHCD Chief Counsel Goddard.
After the Board reported that Ms. Goddard would not appear voluntarily, the presiding officer
suspended the hearing to allow the Board to seek a subpoena. The parties have agreed that
other than potential evidence through Ms. Goddard, the evidentiary record of this interlocutory
appeal is complete.

The Board filed a Motion for the Issuance of a Subpoena Duces Tecum compelling Ms.
Goddard to appear as a witness and to produce certain documents in this matter. Chase filed an
opposition to the motion. Although Ms. Goddard was given notice of the motion, she did not
submit any materials to the Committee in response.

The presiding officer granted the Board’s motion and issued the subpoena pursuant to
G.L. c. 30A, § 12(3). However, she specifically stated in her ruling that “[b]oth the order
granting the issuance of the subpoena and the issuance of the subpoena do not constitute a
substantive ruling on the questions regarding the relevance or admissibility of Ms. Goddard’s
testimony or any of the documents sought by the Board.” Matter of Bourne and Chase
Developers, Inc., No. 08-11, slip op. at 3 (Mass. Housing Appeals Committee Mar. 6, 2009
Ruling). The ruling further provided that if Ms. Goddard moved to quash the subpoena, the
hearing would be suspended pending a determination on the motion. She granted the Board
and Chase 10 days from the filing of the motion to quash to submit a response. On March 23,
2009, Ms. Goddard filed a motion to quash and an accompanying memorandum. On April 7,

2009, after the 10 days had expired, the Board filed an opposition.



II. Discussion

The motion to quash seeks a ruling on a procedural matter. As such it is well within the
authority of the presiding officer to determine. “The presiding officer shall have all those
powers conferred upon the Committee for the conduct of a hearing, except that he or she shall
not be empowered to make any decisions that would finally determine the proceeding,” with
certain exceptions not here relevant. 760 CMR 56.06(7)(e)2. However, since this presents the
first interlocutory appeal of a safe harbor invocation, and since the motion seeks to compel the
testimony of an administrative trier of fact, we believe it is important for us as a Committee to
consider and issue the ruling to clarify for future proceedings the reasons why it would be
improper to compel Ms. Goddard’s testimony under the circumstances presented here.
Nonetheless, pursuant to 760 CMR 56.06(¢)(2), the presiding officer has full authority to render
such a ruling independently.’

Our review of the motion to quash is informed by the state Administrative Procedures
Act, G.L. c. 30A, which sets out the standard for considering a request to quash a subpoena to
appear before an administrative agency:

(4) Any witness summoned may petition the agency to vacate or modify a
subpoena issued in its name. The agency shall give prompt notice to the party, if
any, who requested issuance of the subpoena. After such investigation as the
agency considers appropriate it may grant the petition in whole or part upon a
finding that the testimony, or the evidence whose production is required, does
not relate with reasonable directness to any matter in question, or that a
subpoena for the attendance of a witness or the production of evidence is
unreasonable or oppressive, or has not been issued a reasonable period in
advance of the time when the evidence is requested.

G.L. c. 30A, § 12(4).

The issue to be decided in this appeal is whether DHCD had certified the Town of
Bourne’s compliance with the goals of its approved Housing Production Plan under 760 CMR
56.03(1)(b) at the relevant time in relation to Chase’s application for a comprehensive permit
under G.L. c. 40B. The Board has subpoenaed Ms. Goddard’s testimony as to her “knowledge
in the above entitled action” and production of all documents “that contain evidence in [her]

possession relating to the above entitled action.” Ms. Goddard seeks to quash the subpoena to

3. It certainly would have been sufficient for the presiding officer to issue this ruling on her own, and
generally if such an issue arises in future proceedings, the presiding officer should address the issue as a
matter of course.



“secure her personal appearance as well as documents concerning the status of the Town of
Bourne with regard to ‘safe harbor’ provisions of 760 CMR 56.00....” She further requests a
protective order protecting her from “further improper attempts to obtain her testimony.” In
support of her motion, Ms. Goddard argues that she has no personal knowledge of the charges
or circumstances of this action, that she acted as trier of fact in this matter at the initial review
pursuant to § 56.06(8)(a), and “all information requested by the Board [was] already provided
by Attorney Goddard.” Therefore she argues any evidence she would provide would be
repetitious, cumulative and irrelevant.

In its opposition to the Board’s original motion for the issuance of a subpoena, Chase
also argued that Ms. Goddard’s testimony and the requested documents are irrelevant to the
issue to be decided and constitute hearsay, and consequently less reliable than the evidence
from direct witnesses.

The Board argues that Ms. Goddard’s testimony relates to the matter because it seeks
“the factual basis, the grounds or circumstances ot [Ms. Goddard’s] determinations as stated in
[her initial and second decision reversing the first].” Essentially, the board argues that it seeks
to examine Ms. Goddard in her “decision-making capacity” to question the manner and reasons
for the conduct of her decisions. Board memorandum at 7-8. .

As both Ms. Goddard and Chase have argued, and the Board concedes, Ms. Goddard, in
her capacity as Chief Counsel of DHCD, acted as a decision maker in this matter pursuant to
760 CMR 56. 03(8)(a). Her role was to review the materials provided by the parties and issue a
preliminary decision, subject to appeal to the Committee, on whether the Board was entitled to
rely upon the safe harbor it had invoked. 760 CMR 56.03(8)(c).

Ms. Goddard has asserted through counsel that she has no personal knowledge of the
facts in this instance and could only provide hearsay information. We agree with her and
Chase that she can offer no new factual evidence in this matter which would be relevant to the
issue before the Committee. Testimony from her regarding the underlying facts would add an
unnecessary layer of hearsay to the appeal as well as being unduly repetitious, cumulative or
irrelevant.

Moreover, the determination made at the preliminary review pursuant to § 56.03(8)(a) is
not binding on the Committee in this de novo appeal and does not constitute evidence of the

underlying facts. Nor is Ms. Goddard’s role or reasoning as the prior decision maker, or the



manner in which she made her decision in this appeal, relevant to this matter. Indeed, inquiry
into her mental process as decision maker is not only irrelevant, but would be improper. See
New England Medical Center v. Rate Setting Comm’n, 384 Mass. 46, 56 (1981), citing United
States v. Morgan, 313 U.S. 409, 422 (1941). Also see Brennan v. The Governor, 405 Mass.
390, 397-98 (1989).

The facts upon which the Housing Committee must rely in deciding this issue are the
underlying facts concerning the housing production plan in the Town of Bourne and whether
Bourne has complied with 760 CMR 56.03(1)(b). Whether or not those facts were presented to
Ms. Goddard, the appeal to the Committee affords the parties the opportunity to present them to
the Committee de novo. The parties have completed their presentation of evidence concerning
the housing production plan through exhibits and testimony at the hearing. The Board has not
demonstrated any basis that warrants compelling Ms. Goddard to testify or produce documents
in this proceeding.

Accordingly we conclude that the subpoena secks evidence that “does not relate with
reasonable directness to any matter in question” and it would be unreasonable and oppressive to
require Ms. Goddard to appear and explain her reasoning. It is therefore proper to vacate the
subpoena issued to compel Ms. Goddard’s appearance and production of documents.

Ms. Goddard also requested the issuance of a protective order pursuant to
Mass.R.Civ.P. 26(c). Since the evidentiary record in this matter is complete and the only
remaining supplementation of the record will be in the form of written and/or oral argument,
we need not decide whether a protective order, such as permitted in Mass.R.Civ.P. 26(c), would

be applicable under these circumstances in a proceeding before the Committee.



III. Conclusion and Order

For the reasons set forth above, Deborah Goddard’s Motion to Quash Subpoena is

hereby granted. The evidentiary record for this appeal is now complete. Should the parties

wish an opportunity for oral argument, they shall so notify the Docket Clerk in writing no later

than April 17, 2009 and a hearing for that purpose alone will take place on April 22, 2009 at

10:00 a.m. The parties shall file their post-hearing memoranda no later than May 13, 2009.

Date: April 13, 2009
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