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DECISION

Pursuant to the provisions of G.L. ¢. 31, §§ 2(a) and 2(b}, the Appellants and the
Boston Police Superior Officers Federation (hereafter the “Federation™), et al., challenge
the Roston Police Department’s (hereafier “Respondent™ or “the Department™) 2602
promotional examination for the ranks of Heutenant and captain, as the examinations
were established by the Human Resources Division (hereafter “HRD™). The Appellants
and the Federation seek an investigation by the Civil Service Commission (hereafier
“Commission”™) to review and resolve questions as to whether the examinations and,
specifically, the scoring of those examinations COHSﬁ‘[L‘l’[Cd a fair test of the abilities for
the positions in question as required under G.L. ¢. 31, §§ 16 and 24.% Some hearings on
the matters were held in 2003 by then-Commissioner Robert Tierney, Esq.
Commissioner Tierney subsequently left the Commission and, after several attempts by
the parties to effectuate an agreement resolving the matters proved unsuccessful, a series
of hearings were held at the offices of the Commission on May 9 and May 10, 2006, and
January 17 énd June 19, 2007. The Commission’s invéstigation consisted of hearing
sworn testimony and accepting documentary evidence in order to make findings of fact

and conclusions. Seven (7) audiotapes were made of the hearings in 2006 and 2007. All

2 The Respondents fited a Motion to Dismiss on the grounds that the Commission facked jurisdiction to
hear the matter. The Appellants filed an Opposition to the Motion and a Surreply Brief. The Respondents
filed a Reply to the Appellants” Opposition. The Commission denied the Motion on January 26. 2006.




parties submitted proposed conclusions and remedies to the Commission thereafter, as

instructed.

FINDINGS OF FACT UPON INVESTIGATION:

Based upon the documents entered into evidence during the investigation (Joint

Exhibits 1-20) and the testimony of Sergeant Bernard Greene, Lieutenant Detective

Arthur Stratford, Dr. Kathleen Lundquist and Dr. Joel Weisen, I make the following

- findings of fact:

1.

LS

In or about January 2002, the Department and the HRD announced pians‘ to
administer promotional examinatim—ls for the positions of captain, lieutenant and
sergeant in the Depariment. (Exhibit 4)

A Jenuary 14, 2002 memorandum from the Department informed candidates
taking the examination that the written knowledge component of the test would
not use Ru’ie 200 as a source document for the examination. The Department
noted in the memo that due to the terrorist attacks of September 11, 2001, Rule.
200 was being updated. (Exhibit 4)

Rule 200 covers Critical Incident Management, containing the Department’s rules
and regulations for response to and management of critical incidents. Situations
such as setling up a perimeter, hostage situations, being a first responder, calling
in for back-up and calling other emergency response agencies are covered in this
comprehensive rule. (Exhibit 1)

Announcement #8440 of the Promotion to Police Lieutenant Examination

included a multiple choice written examination component, a performance-based
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assessment component made of two subcomponents: the assessment center’ and
the Performance Review System (“PRS™), and an education and experience
review component. (Exhibit 6)

5. The points apportioned to each component of the 2002 examination were
announced on January 11, 2002 when the PRS was introduced to the candidates
for promotion. The presentation announced that for the lieutenant exam, the
writlen component would be worth 30 points, the performance based assessment
worth 50 points and experience and education worth 20 points. For the captain
exam. the written flest woﬁid be worth 25 points, the performance based
assessment worth 55 points and experience and education worth 20 points. When
the City agreed to withdraw the PRS from the 2002 examination, it lelt the points
allocated to each component unchanged. (Exhibit 18)

6. The Federation, the Boston Police Patrolman’s Association and_ the Boston Police
Detectives Union challenged the Respondents™ inclusion of a PRS as part of the
examination process and to appor?;ion 20 points out of the total 100 points towards
the result of this component. The challenge was made before this Commission.

(Boston Police Superior Officers Federation, et al v. Boston Police Department

and Human Resources Division, Commission Docket No. G-02-143)

7. On June 24, 2002, a decision was issued by the Commission whereby the
Appellants voluntarily withdrew their appeal on Docket No. G-02-143 in

exchange for the PRS component being eliminated. The Respondents then

* An Assessment Ceriter consists of a standardized evaluation of behavior based upon multiple inputs.
Several trained observers and techniques are used. Judgments about behaviors are made. in major part,
from specifically developed simulations. (Exhibit 10)



10.

il.

12.

apportioned the 20 points from the PRS component fo the assessment center
portion of the examination. (Id.)
In the summer of 2002, the promotional examinations were administered by the
Department under a delegation agreement from HRD. The examinations were
designed by a consulting firm. Morris & McDaniel, hired by the Department to
develop promotional examinations for Sergeants and Lieutenants. (Exhibit 19)
178 candidates for Lieutenant took that examination and participated in two
assessment center exercises. 34 candidates for Captain took that examination and
participated in three assessment center exercises. The examinations were a rank-
ordered selection strategy with all candidates being ranked on an eligibility list in
order of score. from highest to lowest. (Exhibit 6)
The 2002 assessment center exercises were videotaped and assessors from outside
the Department scored the exercises. These assessors were trained on the
exercises and the scoring process and used a 1-7 scoring scale. Three panels of
assessors scored the captain’s examination and four panels scored the lieutenant’s
examination. FEach panel consisted of three (3) members. (Exhibit 3 and
testimony of Lundquist)
Two of the three assessment exercises on the lieutenant’s examination, in the
video exercises portion, involved Rule 200 of the Departmental rules and
regulations. Scenario 2 involved a hostage situation and Scenario 3 involved a
first responder situation. (Exhibits 2 and 3 and testimony of Greene)
Sergeant Detective Bernard Greene filed a June 26, 2002 appeal of the oral

assessment portion of the examination. specifically questions 2 and 3 of the



13.

14.

15.

16.

17.

situational exercise. Greene wrote that those two questions dealt with scenarios
that fell under Rule 200 and were thus invalid as Rule 200 was not to be used as a
source document for the examination. (Exhibit 7)

The September 26, 2002 response to Greene from the HRD stated, in part, that:
“While it is unavoidable that a person’s knowledge may facilitate the candidate’s
demonstration of assessed dimensions, scenarios 2 and 3 were not designed to
measure and did not measure knowledge of Rule 200.” (Exhibit 7}

At the Commission’s hearing, Greene testified that based on the January 2002
memorandum he did not prepare or study for Rule 200 and did not expect to
confront any questions or parts of the examination bésed on Critical Incident
Management. He stated that as he covered the busy Mé;tiapan and Dorchester
area, he learned different things than officers assigned to other districts and that
based on an officer’s assigmment, he may or may not know how to respond to
critical incidents. (Testimony of Greene)

Greene was a very credible, comfortable and thoughtful witness who offered
direct and thorough answers in iﬁs testimony. (1d.)

Appeals B-02-477 and B-02-488 were filed by sixteen (16) individual police
sergeants claiming that the two video exercise questions that allegedly involved
Rule 200 were not proper because they had been told not to study it. Their claims
were adopted and pursued by the Federation. (Administrative Notice of appeal)
Dr. Joel Wiesen (“Dr. Wiesen™), a consultant in the area of industrial psychology
with a doctorate in measuring candidates for work related performance,

established his credentials as an expert witness and testified on behalf of the



18.

19,

20.

21.

22.

Appellants. Dr. Wiesen possessed an expert grasp of the subject matter and
offered relevant anecdétal testimony to explain concepts of reliability as well as
very detajled and thoughtful answers. (Exhibits 8, 9 and 19)

After the examination scores were issued, the Department announced that there
would not be a pass/fail score for either the written component of the examination
or the assessment center. There is no professional standard within the industry
that requires the use of a cut score. Historically, 70% is the score used by HRD as
a cut score in its test administration as a pass/fail point. (Testimony of Wiesen)
Candidates were permitted to seek a review of their assessment center score on
one or both of the scores given on the exercises and have their score rescored by a
different panel. They were informed that their score could go up, down or remain
the same. {(Exhibit 17 and testimony of Wiesen)

Of the 178 applicants who took the lieutenant’s examination, 70 requested
rescoring of the video exercises. The score did not change for 57 of these 70
applicants. Eleven of the rescored tests rose, while two declined. Dr. Wiesen
argued that although some candidates did not appeal, it did not mean the
examination was a reliable one. {(Testimony of Wiesen)

Thirteen of the 34 candidates for captain requested rescoring 0? the video
exercises. Ten of those scores were changed: one had a 22% change, another a
17% change and a 1hird had close to 14%. (Exhibit 15)

Dr. Wiesen testified that pass/fail scores are sufficient to determine the
competence of an individual candidate but cut-off scores trim larger pools of

candidates. (Testimony of Wiesen)




23.

24.

25.

26.

Dr. Wiesen testified that assessment center scores are not normally subject to an
appeal procéss. Dr. Wiesen further testified that the scoring of the examination
was flawed and that the large changes on the rescoring, differences of over ten or
tWemy points, called into question the reliability of the examination. He stated
his belief that various panels should assess similarly to one another and the scores
on rescoring should not be as widely varying as they were. (Exhibit 15 and
testimony of Wiesen)

Dr. Wiesen stated that there were no empirical data td suggest either that the
assessment scores were reliable enough or that the various panels interacted to
improve reliability due to the wide changes in grading. He testified that the
process used for re-scoring appeared to be more subjective than empirical based.
(Exhibits 13 and ]4 and testimony of Wiesen )

Dr. Kathleen Lundquist (“Lundquist™). an Industrial Psychologist with a Ph.D. in
Psychometrics, testified for the Respondents that she; works to develop testing and
her area of expertise is defense of selection procedures. Dr. Lundquist testified
that she did not make any determination regarding the reliability of the written
portion of the test but stated that, based on a scientific examination of the |
reliability of the scores. the assessment center scores were sufficiently reliable to
meet professional standards. Lundquist offered very credible and professional
expert testimony. (Testimony of Lundquist)

Dr. Lundquist stated in her Expert Report responding to Dr. Wiesen’s opinions
that, “Reliability is a necessary characteristic of a good test. Unless a test is

reasonably reliable or consistent in its assessment of a candidate’s qualifications




from one administration to another or from one scoring to another, it cannot be a
valid basis for making employment decisions such as the promotional decisions at
issue...."(Exhibit 20)

27. Dr. Lundquist disputed Dr. Wiesen’s testimony. stating that the score changes
indicated “reasonably” good reliability. Dr. Lundquist also testified that rotating
panels is a “best practice” as it insures panels are mixed with both easy and more
difficult raters. (Testimony of Lundquist)

28. Also in her Expert Report responding to Dr. Wiesen’s opinions, Dr. Lundquist
stated that, “Based on a scientific examination of the reliability of the scores, it is
my opinion that the assessment center scores are sufficiently reliable to meet
professional standards.” She stated that the re-scoring of the assessment center
exercises resulted in score changes within accepted standards of reliability. She
further opined that the PRS points should be allocated to the assessment center as
both are considered to be performance based exercises. involving the
demonstration or application of the competencies being measured. (Exhibit 20)

29.1 found that both expert witnesses were competent and their testimony was
compelling. Both were instrumental in assisting the Commission to better
consider a seemingly complicated fact pattern in a more manageable scope. Their
testimony is very much appreciated by the Commission and their individual
professionalism is gratefully noted here.

CONCLUSION:
G.L. ¢. 3%, § 16 mandates that: “Examinations shall fairly test the knowledge,

skills and abilities which can be practically and reliably measured and which are actually




required to perform the primary or dominant duties of the position for the which the

examination is held.” The standard for fairness is noted in Ash v Police Cormmissioner,

11 Mass. App 650.418 N.E. 2d 622 (1981).

The investigation of the fairness of the 2002 promotional examination is within
the Commission’s jurisdiction as basic merit principles assure that employees are
protected against arbitrary and capricious actions. Moreover, issues of the overall fairness
of an examination and the credit or proportion of credit accorded to individual segments
on an examination are well within basic merit principles. In making its conclusions, the
Commission relies on the assistance offered by experts Dr. Wiesen and Dr. Lundquist in
order to determine issues related to the design. scoring and re-scoring of the 2002

examination utilized by the Department.

In the present case, the Appeilani‘s challenge the fairness and reliability of the
2002 promotional examinations. With regard to the written examination, the Appelilants
challenge only the lack of a pass/fail cut off score. Additionally, the Appellants allege
that the examination was not valid based on the Rule 200 questions, the signiticant

disparities afler re-scoring and the apportionment of the unused PRS points.

The Commission notes Dr. Lundquist’s statement in her report: “Reliability 1s a
necessary characteristic of a good test. Unless a test is reasonably reliable or consistent
in its assessment of a candidate’s qualifications from one administration to another or

from one scoring to another. it cannot be a valid basis for making employment decisions



such as the promotional decisions at issue....”(Exhibit 20) With this observation as a

guideline, the Commission addresses each of the Appellants® points individually.

Cut Off Score

The Appellants argue that failure to have a pass/lail cut off score for the written
examination results in that part of the examination not being a fair and reliable test of the
attributes necessary for the job and violaies the civil service statute. The Appellants
maintain that the Department’s failure to establish a passing grade for the written portion '
of the examihation potentially allowed some officers to be ranked based on the
examination and promoted without possessing the basic knowledge necessary for
promotion. The Appellants’ argument here is not persuasive. Although common and a
standard method to delineate competency, there is no legal requirement or professional
standard that requires a pass/{ail cut off score. Ail components of the examination were
constructedl in order to test the relative knowledge, abilities and skills of the candidates in
accordance with § 16. Therefore, the Commission concludes that, in this case, lack of a

. cut off score did not make the examination unfair.

Reapporiionment of Poims
The Appellants assert that the twenty (20) points that had been designated for the
PRS portion of the examination and moved to the assessment center by the Department

were improperly allocated and should have been split equaily between the remaining

11




portions of the examination. However, given the similarity in method and content of
measurement between the PRS and the assessment center exercises, about which Dr.
Lundquist credibly testified in support of the PRS points being allocated to the
assessment center scores, the Dépa;‘tment established just cause therefore. Additionally,
all candidates had knowledge, as of January 2002, as to how points would be apportioned
for the three measured components of these examinations. The Appellants® success in
eliminating the PRS did not, and should not. have disturbed the overall scoring structure

“of the examinations.

Assessmeni Center Scoring

With regard to the reliability of the assessment center scores, the Commission
must determine whether the Department proved that they were a reasonably accurate and
reliable measure of ability, knowledge and skills relevant and material to the positions for
which the assessmént is being made. Dr. Wiesen opined that there were such large score
changes upon the re-scoring of the examination that it was not reliable while Dr.
Lundquist reached the contrary conclusion. While both these experts were
knowledgeable and credible. we find that the assessment center scoring was sufﬂcienﬂy
accurate and reliable. Thus, the Commission will not disturb the scoring or re-scoring of
the assessment center exercises.

Rule 200 [ssue

‘We now discuss the concerns relating to the Ruie 200 issue. The Appellants

requesting this investigation maintain that the Department breached basic principles of




faimess when it specifically instructed candida‘[es‘not. to study Rule 200 and theﬁ
included two questions on the video exercises that related to Rule 200. The Department
countered that, although those taking the test were told that Rule 200 was not on the
reading list, that did not relieve them of the need to know how to respond if presented
with scenarios that would assess their ability to respond to a critical incident du;‘iﬁg the
assessment center exercises. However, as Greene testified, it is plausible that some
officers would have had ¢xperience with critical incidents due to prior assignments while
others would not. This discrepancy results in an unfair advantage for some candidates

and is based not on their preparation for the examination but on their prior assignments.

Faced with this situation, the Commission cannot help but draw on experience
with regard to preparing for significant and deferminative. examinations. In plain
language: Being informed that something will not be on the test and then having it be

tested is not fair.

Accordingly, the Commission finds that Rule 200 played a role in the scoring of
the two of three video scenarios after officers were told not to study this Czl'itical Incident
Management rule for the examination. Although, as the Respondent argues, a
promotional examination for .police lieutenant or captain would reasonably be assumed to
assess judgment in the face of an emer'gency when determining the fitness of a candidate
for a supervisory position, the inclusion of the two video scenarios relating to Rule 200

breaches basic principles of fairness. Therefore. the Appellants can rightly claim that
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their rights under c. 31 were prejudiced in this regard. through no fault of their own.

Chapter 310 of St. 1993 of the Acts and Resolves of Massachusetts provides that,

"[f the rights of any person acquired under the provisions of chapter thirty-
one of the General Laws or under any rule made thereunder have been
prejudiced through no fault of his own, the civil service commission may
take such action as will restore or protect such rights, notwithstanding the
failure of any person to comply with any requirement of said chapter
thirty-one or any such rule as a condition precedent to the restoration or
protection of such rights.”

For the above reasons, the Appeliants™ appeals on Docket Nos. 1-02-606, et al are
hereby allowed with respect to the Rule 200 issue only and hereby dismissed with

respect to other issues of the appeal.

Pursuant to the powers inherent in Chapter 534 of the Acts of 1976,
as amended by Chapter 310 of the Acts and Resolves of 1993, the
Commission hereby grants eguitable relief to those Appellants who
actually filed examination appeals to the Commission pursuan! fo G.L. ¢.
31, § 2(b) whose appeals are so noted by Docket Numbers beginning with
the letier "B herein, by instructing that any Appellant who so requests
may have his or her examination rescored with the exclusion of the
disputed video scenarios and a new score calculated. 1If, based upon this
rescoring, an Appelant would have received a score that equals or is
greater than the score of anyone who was promoted based upon that 2002
examination, then such Appellant, if not yet promoted, shall be granted
Chapter 310 relief, so called, and have his or her name placed at the top of
the current promotional list until such time as his or her name has been
reached for consideration for a vacant position.

Civil Service Commission

hnwri n. Jr.
ommdssioner
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By vote of the Civii Service Commission {Bowman, Chairmen; Gu&‘in, Marquis,
Taylor, and Henderson) on January 31. 2008.

A true recofd. Attest:

L (g~

Commissi_f)n_er

A motion for reconsideration may be fijled by either Party within ten days of receipt  of a Commission
order or decision, A motion for reconsideration shall be deemed a motion for rehearing in accordance with
M.G.L. ¢ 30A, section 14{1) fir the purpose of tolling the time for appeal.

Any party aggrieved by a final decision or order of the Comimission may initiate proceedings for
iudicial review under section 14 of chapter 30A in the superior court within thirty (30) days after receipt of
such order or decision. Commencement of such proceeding shall not. unless specificatly ordered by the
court, operate as a stay of the Commission’s order or decision.

Notice to:

Harold L. Lichten, Esq.
Joseph G. Donneilan, Esq.
Paul T. Hynes, Esq.

Mary Jo Harris, Esq.




