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This is an appeal under the formal procedure
 pursuant to G.L. c. 58A, § 7 and G.L. c. 62C, § 39, from the refusal of the Commissioner of Revenue (“Commissioner” or “appellee”) to abate use tax assessed to Brian Corcoran (“appellant”), under G.L. c. 64I, §§ 2 and 4, in connection with the purchase of a motor vehicle.  

Commissioner Chmielinski heard this appeal.  Chairman Hammond and Commissioners Scharaffa, Rose, and Mulhern joined him in the decision for the appellee.  

These findings of fact and report are issued pursuant to a request by the appellee under G.L. c. 58A, § 13 and 831 CMR 1.32.
Brian P. Corcoran, pro se, for the appellant.

Kevin M. Daly, Esq. for the appellee. 
FINDING OF FACT AND REPORT
Based on the testimony and exhibits entered into evidence at the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact.  

On August 15, 2010, the appellant purchased a 1966 Chevrolet truck (“subject truck”) for $3,000 from a non-registered vendor.  The appellant, who testified at the hearing of this appeal, entered into evidence photographs of the subject truck, showing that at the time of purchase, it was missing a windshield, headlights and rear lights.  The photographs further showed that, at the time of purchase, the subject truck’s windshield wipers, steering column and bumpers were not attached.  
The appellant testified that, despite the condition of the subject truck, it contained a working engine and transmission and was able to move using its own power, and further, that it was designed to be used on the road.  Based on the evidence presented, including the appellant’s testimony and the photographs, the Board found that the subject truck was capable of self-propulsion, constituted the type of vehicle used primarily on the “highways,” and was designed to be so used.    The Board therefore found that the subject truck fit within the definition of “motor vehicle” set forth in G.L. c. 64I, § 4 (“§ 4”), and accordingly, found that the subject truck was subject to the provisions of § 4.  Based on the evidence presented, including the appellant’s testimony, the Board further found that the subject truck was a classic vehicle.  
In October of 2010, the appellant visited the Massachusetts Registry of Motor Vehicles (“RMV”) to obtain a certificate of registration, at which time the RMV used the National Automobile Dealers Association (“NADA”) Low Retail value of $8,841 to assess use tax on the subject truck.  The RMV assessed use tax to the appellant in the amount of $552.57, which the appellant paid.  
On October 13, 2010, the appellant filed an Application for Abatement for a portion of the use tax paid on the subject truck.  The appellant contended that a lower value should have been used by the RMV to assess the use tax in consideration of the actual purchase price paid and the poor condition of the subject truck.  The Commissioner denied the Application for Abatement on March 26, 2011, maintaining that the original tax assessment was correct under § 4.  The appellant filed a timely appeal under the formal procedure with the Board on May 24, 2011.  On the basis of these facts, the Board found and ruled that it had jurisdiction to hear and decide this appeal.
Under § 4, when a motor vehicle has been purchased in a private sale from a vendor who is not a registered vendor, as here, the value used to determine the amount of use tax on a motor vehicle will be the greater of the amount paid for the vehicle or the clean trade-in value listed by NADA or a comparable resource, regardless of the condition of the vehicle.   Alternatively, § 4 allows the Commissioner and Registrar of Motor Vehicles to jointly agree upon default values to be used. 
In this case, NADA did not provide the clean trade-in value for the subject truck.  However, the Commissioner entered into evidence documents showing that the Commissioner and the Registrar jointly agreed upon default values to be used for vehicles like the subject truck.  One of those documents, published by the RMV, was entitled “Suggested Acceptable Values from the NADA Website,” which provided alternative values to be used when a clean trade-in value was not given for a specific category of vehicle.  The Commissioner also entered into evidence a letter from the Department of Revenue to the RMV, dated January 9, 2007, confirming the Commissioner’s acceptance of the RMV’s proposed alternative NADA values to be used for certain less common categories of vehicles.  The letter provided that for classic, collectible, and special interest vehicles, like the subject truck, the RMV must use the NADA Low Retail value to determine the amount of use tax due.  The Commissioner contended that, pursuant to the RMV’s proposal of the use of alternative NADA values and the Commissioner’s letter accepting that proposal, the RMV correctly assessed use tax on the subject truck based on the 2010 NADA Low Retail value for a 1966 Chevrolet truck, which was listed at $8,841.
Based on the foregoing, the Board found that the RMV correctly calculated the use tax for the subject truck by using its NADA Low Retail value of $8,841, which exceeded its actual purchase price.  The Board therefore found that the appellant did not meet his burden of proving that he was entitled to an abatement of the tax.  Accordingly, the Board issued a decision for the appellee in this appeal.  
OPINION
General Laws, chapter 64I, section 2 imposes a tax at the rate of 6.25% on the “storage, use or other consumption in the commonwealth of tangible personal property . . . purchased from any vendor.”  Section four of the same chapter provides that, in the case of motor vehicles, the tax shall be paid to the Registrar of Motor Vehicles.  Further, § 4 defines “motor vehicle” as “any self-propelled vehicle designed for use and used primarily upon the highways.” G.L. c. 64I, § 4.  In the present appeal, the appellant testified that the subject truck, at the time of purchase, possessed a working engine and transmission and was capable of moving under its own power.  The appellant further testified that the subject truck was designed for use on the road, and the evidence, including the photographs, showed that the subject truck was the type of vehicle designed for use and used primarily on the “highways.”  The Board accordingly found and ruled that the subject truck fit within the definition of a “motor vehicle” set forth in § 4, and that it was subject to the provisions of that statute.
When a motor vehicle has been purchased in a private sale from a vendor who is not a registered vendor, as here, § 4 provides that “the sales price of any motor vehicle . . . shall be the actual amount paid by the purchaser to the vendor for the motor vehicle or the clean trade-in value of the motor vehicle, whichever is greater, regardless of the actual condition of the vehicle.” (emphasis added).  G.L. c. 64I, § 4.  Section four further states that the “‘[c]lean trade-in value’ for a motor vehicle shall mean the clean trade-in value or equivalent or successor values listed in the [NADA] used car guide or other value guides, whether published in print or electronically, or default values as determined jointly by the commissioner and registrar.” Id.  
As set forth in § 4, the Commissioner and Registrar may jointly determine to use alternative values to assess use tax on a motor vehicle in the event that NADA does not provide a clean trade-in value for such vehicle.  In this case, the evidence showed that the Commissioner and the RMV jointly agreed to use the NADA Low Retail values to determine the use tax due for classic, collectible and special interest vehicles, such as the subject truck.  Pursuant to this joint agreement, the RMV assessed the use tax for the subject truck based on the 2010 NADA Low Retail value for a 1966 Chevrolet truck, which was $8,841.  
The appellant claimed that, based on the actual purchase price and poor condition of the subject truck, the RMV should have used a value lower than the NADA Low Retail value to assess the use tax.  However, § 4 expressly states that for purposes of determining the tax, the sales price will be the “greater” of the actual price paid to the vendor or the clean trade-in value or default value established jointly by the RMV and the Commissioner, “regardless of the actual condition of the vehicle.”  Id.  In this case, the NADA Low Retail Value for the subject truck exceeded the actual purchase price paid by the appellant, and the Board therefore found and ruled that, per § 4, the NADA Low Retail value was the correct value to utilize in calculating the use tax due on the subject truck.  Further, the Board found and ruled that § 4 does not permit an adjustment to value for a motor vehicle’s condition, and it therefore rejected the appellant’s argument that the value upon which the use tax was based should have been reduced to account for the subject truck’s poor condition.
Accordingly, the Board found and ruled that the appellant was not entitled to an abatement of the use tax assessed and paid, and issued a decision for the appellee in this appeal.  
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� The Board denied the Commissioner’s oral motion to transfer the appeal to the small claims procedure.  G.L. c. 58A, § 7B allows only the appellant to elect the small claims procedure, under which all rights of appeal are waived.  The Commissioner may move under § 7B to transfer a small claims appeal to the formal procedure, but there exists no authority for her to transfer a formal appeal to the small claims procedure.
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