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This is an appeal filed under the formal procedure, pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board of Assessors of the City of Holyoke (“appellee” or “assessors”) to abate taxes on certain real estate in Holyoke, owned by and assessed to Bruce C. Weber (“Mr. Weber” or “appellant”) under G.L. c. 59, §§ 11 and 38, for fiscal year 2013 (“fiscal year at issue”).  


Commissioner Chmielinski (“Presiding Commissioner”) heard this appeal. Pursuant to G.L. c. 58A, § 1A and 831 CMR 1.20, he issued a single-member decision for the appellee. 

These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32. 

Bruce C. Weber, pro se, for the appellant.

Anthony Dulude, assessor, for the appellee.
Findings of Fact and Report
On the basis of the evidence presented, including the testimony and documentary exhibits entered into the record, the Presiding Commissioner made the following findings of fact.   
Introduction and jurisdiction  

On January 1, 2012, the relevant assessment date for the fiscal year at issue, Mr. Weber was the assessed owner of a 0.561-acre parcel of land, identified on the assessors’ Map 197 as Parcel 79 and with an address of 18 Bayberry Drive in Holyoke (“subject property”).  
For the fiscal year at issue, the assessors valued the subject property at $185,000 and assessed a tax thereon, at the rate of $18.35 per thousand, in the total amount of $3,394.75.  In accordance with G.L. c. 59, § 57C, the appellant paid the tax due for the fiscal year at issue without incurring interest.  On January 25, 2013, in accordance with G.L. c. 59, § 59, the appellant timely filed an Application for Abatement with the assessors, which they denied on February 11, 2013.  On March 1, 2013, in accordance with G.L. c. 59, §§ 64 and 65, the appellant seasonably filed its petition with the Appellate Tax Board (“Board”).  On the basis of these facts, the Presiding Commissioner found and ruled that the Board had jurisdiction to hear and decide this appeal.
The subject property is improved with a single-family ranch-style residence built in 1983 (“subject residence”).  The subject residence is a wood-framed dwelling with a composite clapboard exterior and an asphalt, gable roof.  The subject dwelling has 1,008 square feet of living area with five rooms, including three bedrooms, as well as one full bathroom.  Interior walls are drywall and the flooring is carpeted.  The property record card on file with the appellee indicates that, while there has been no remodeling or updating of the subject property, it is in overall good condition.  Also according to the property record card, the subject property is located in neighborhood code W3.
The appellant’s case-in-chief

The appellant presented his case-in-chief through his testimony and the submission of evidence of nine sales of purportedly comparable properties from Holyoke.  The appellant reviewed the subject property’s assessment history.  The subject property’s assessment had been consistent at $188,800 from fiscal year 2009 to fiscal year 2012, and then it decreased to $185,000 in the fiscal year at issue.  The appellant testified that the assessments of other properties in Holyoke had also decreased at this time, and that the decrease to the subject property’s assessment was not sufficient in comparison to that of purportedly comparable properties, given the subject property’s outdated interior, lack of upgrades, and the 30% portion of the subject property’s land that is sloping and thus, in his opinion, unusable.  

The appellant next reviewed his sales evidence, which consisted of property record cards and multiple listing service (“MLS”) information sheets.  A summary of the appellant’s evidence is presented in the following chart:
	Sale

Address
	Sale 1

9 Alto St.
	Sale 2
1383 Northampton St.
	Sale 3

3 Fenton St.
	Sale 4

22 Florida Dr.
	Sale 5

68 Edward Dr.

	Sale date

Price
	12/01/2011

$146,700
	11/23/2011

$145,000
	10/21/2011

$167,000
	10/18/2011

$169,900
	08/15/2011

$168,000

	Parcel size (acre)
	0.458 
	0.35
	0.131
	0.409
	0.224

	Dwelling style
	Ranch
	Ranch
	Ranch
	Ranch
	Ranch

	Living area (sf)

Rooms/bedrooms/baths
	1,824

6/3/1.5
	1,584

6/3/2
	1,189

5/3/1
	1,690

5/2/1
	960
5/3/1

	Condition

Year built
	Average

1955
	Average

1950
	Average

1961
	Average

1950
	Average
1956

	Neighborhood code
	D
	D
	D
	D
	D


	Sale

Address
	Sale 6

2 Sheehan Dr.
	Sale 7

37 Bray Park Dr.
	Sale 8

37 Vermont St.
	Sale 9

203 Michigan Ave.

	Sale date

Price
	07/29/2011

$160,000
	06/30/2011

$159,900
	06/06/2011
$135,000
	05/31/2011
$151,000

	Parcel size (acre)
	0.225
	0.216
	0.217
	0.191

	Dwelling style
	Ranch
	Ranch
	Ranch
	Ranch

	Living area (sf)

Rooms/bedrooms/baths
	960

5/3/1
	1,278

5/3/2
	1,350
5/2/1
	1,056
5/3/1

	Condition

Year built
	Average

1957
	Average

1959
	Average

1954
	Average

1956

	Neighborhood code
	D
	D
	D
	D


The appellant stated that he particularly relied upon Sales 1, 2 and 7 as the most comparable to the subject property.  He calculated their value per square foot based on their listed sales prices.  However, the appellant provided no adjustments to the sales prices, despite differences in the purportedly comparable properties’ parcel size, square foot living space, number of rooms and bathrooms, and the fact that none of the properties was located in the subject property’s W3 neighborhood.  The appellant did not offer an opinion of value for the subject property.
The appellee’s case-in-chief
The appellee presented its case-in-chief through the testimony of Anthony Dulude, Assessor for Holyoke.  Mr. Dulude presented the customary jurisdictional documents as well as the property record cards for fourteen properties on Bayberry Drive, including the subject property.  Mr. Dulude testified that the subject property was located in neighborhood code W3, which he characterized as the highest-rated and most private and secluded neighborhood in Holyoke.  Mr. Dulude did not offer any comparable-sales data but criticized the appellant’s data, pointing out that none of the appellant’s purportedly comparable-sale properties was located in neighborhood W3, which reduced their overall comparability with the subject property.  Mr. Dulude also pointed out that several of the appellant’s sales had been “coded out” as family or other related transactions and thus potentially were not negotiated at arm’s length.  The appellant offered no evidence to rebut the presumption that these specially-coded sales were not made at arm’s length.  Finally, Mr. Dulude testified that the slope to the subject property’s land was a result of the location of Broad Brook at the end of the slope.  
The Board’s valuation findings
On the basis of the evidence of record, the Presiding Commissioner found and ruled that the appellant failed to demonstrate that the assessed value of the subject property exceeded its fair cash value for the fiscal year at issue.  With respect to the appellant’s evidence consisting of purportedly comparable sales, while the appellant testified that the subject property lacked updates, he failed to identify key differences between the subject property and his sales-comparison properties, and he further failed to adjust for those differences to produce meaningful evidence of fair cash value.  One key difference for which the appellant failed to account was that none of his purportedly comparable properties was located in the subject property’s W3 neighborhood, which the appellee testified, and the Presiding Commissioner found, was the highest-ranking and therefore highest-valued neighborhood in Holyoke.  Therefore, the Presiding Commissioner found that the appellant’s analysis lacked persuasive value.  
Moreover, when, as here, doubt has been cast on whether certain transactions relied upon by the appellant were at arm’s-length, the appellant’s failure to consult sources to confirm the circumstances surrounding the transactions led the Presiding Commissioner to conclude that the sales could not be relied upon to provide credible probative evidence of the subject property’s fair cash value.
The Board thus found and ruled that the appellant failed to meet his burden of proving a fair market value for the subject property that was less than its assessed value for the fiscal year at issue.  Accordingly, the Presiding Commissioner issued a single-member decision for the appellee.
OPINION

The assessors are required to assess real estate at its fair cash value determined as of the first day of January of each year.  G.L. c. 59, §§ 2A, 38.  Fair cash value is defined as the price on which a willing seller and a willing buyer in a free and open market will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).  

The appellant has the burden of proving that the subject property has a lower fair market value than the value assessed. “‘The burden of proof is upon the petitioner to make out its right as [a] matter of law to [an] abatement of the tax.’”  Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)).  “[T]he board is entitled to ‘presume that the valuation made by the assessors [is] valid unless the taxpayers . . . prov[e] the contrary.’” General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245).  
The appellant presented for comparison nine sales of purportedly comparable properties located in Holyoke.  “[S]ales of property usually furnish strong evidence of market value, provided they are arm’s-length transactions and thus fairly represent what a buyer has been willing to pay for the property to a willing seller.”  Foxboro Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982).  Sales of comparable realty should be within the same geographic area as the subject property and within a reasonable time of the assessment date to be probative evidence for determining the value of the property at issue.  Graham  v. Assessors of West Tisbury, Mass. ATB Findings of Fact and Reports 2007-321, 400 (citing McCabe v. Chelsea, 265 Mass. 494, 496 (1929)), aff’d, 73 Mass. App. Ct. 1107 (2008)).  Moreover, when comparable sales are used, allowances must be made for various factors which would otherwise cause disparities in the comparable properties’ sale prices.  See Pembroke Industrial Park Co., Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 1998-1072, 1082 (and the cases cited therein);  Appraisal Institute, The Appraisal of Real Estate 307 (13th ed., 2008) (“After researching and verifying transactional data and selecting the appropriate unit of comparison, the appraiser adjusts for any differences.”). 
In the instant appeal, the appellant erred by failing to identify and apply any adjustments to the sale prices of his purportedly comparable-sales properties to compensate for key differences that would impact fair market value, including time of sale, neighborhood location of the property, lot size, size of living area, and condition of the property and its dwelling.  In other words, it was not sufficient for the appellant to state that the subject property has not been updated; he needed to adjust the subject property vis-à-vis his comparable properties to quantify for that difference between these properties.  Moreover, none of the appellant’s purportedly comparable sales was from the subject property’s W3 neighborhood.  The Presiding Commissioner found persuasive Mr. Dulude’s testimony that the subject property’s W3 neighborhood was the highest rated and thus most valuable neighborhood in Holyoke.  See Diamond Ledge Properties Corp. v. Assessors of Swansea, Mass. ATB Findings of Fact and Reports 2009-1185, 1192 (finding a purportedly comparable property, located in a different neighborhood and without adjustment for size, to be “not sufficiently comparable” to the subject property to be probative of fair market value).  Consequently, the Presiding Commissioner found and ruled that the appellant’s comparable-sales analysis was unpersuasive and without merit.  The record was essentially devoid of any other evidence upon which the Presiding Commissioner could rely to determine the fair cash value of the subject property for the fiscal year at issue.
Additionally, several of the purportedly comparable sales offered by the appellant included notations in the property record card that the sale had been between related parties or otherwise potentially not negotiated at arm’s length. The Presiding Commissioner found credible Mr. Dulude’s testimony questioning whether these sales were negotiated at arm’s length.  A taxpayer must prove “every material fact necessary to prove” its entitlement to an abatement.  General Electric Co., 393 Mass. at 599.  Once doubt has been cast on whether a party’s chosen sales qualified as arm’s-length transactions, the party must “effectively address[]” that doubt; otherwise, the Board will find that the sales are not properly included in the party’s comparable-sales analysis.  McCullough v. Assessors of Mattapoisett, Mass. ATB Findings of Fact and Reports 2012-479, 491 (citing DSM Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984)).  In the present appeal, the appellant failed to provide evidence that any of his purportedly comparable sales were negotiated at arm’s length.  The Presiding Commissioner found that this shortcoming provided additional grounds to reject the appellant’s comparable-sales analysis.  
Conclusion
On the basis of the evidence of record, the Presiding Commissioner found that the appellant did not present credible evidence that the assessors had overvalued the subject property and therefore, the appellant did not meet its burden of proving that the subject property was overvalued.  Accordingly, the Presiding Commissioner issued a single-member decision for the appellee in this appeal.
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