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SUMMARY OF DECISION

The Petitioner, a member of the teachers’ collective bargaining unit in the Town of Shrewsbury, is not entitled to the inclusion of additional monies paid to her as stipends related to her service as Coordinator of Elementary Enrichment included in her regular compensation as there is no reference to the positions or remuneration for same in any applicable CBA.  Notwithstanding the intent of the Shrewsbury Teachers’ Association  and the Shrewsbury Public Schools, the side letters executed in 2014 and 2015 are not determinative and do not bind the Massachusetts Teachers Retirement System.  



   
DECISION

Pursuant to G.L. c. 32 § 16(4), the Petitioner, Jean Brunell, is appealing from the December 17, 2015 decision of the Respondent, Massachusetts Teachers’ Retirement System (MTRS) excluding payments rendered to her for her service as Coordinator of   Elementary Enrichment from her regular compensation for retirement purposes.  (Exhibit 1.)  The appeal was timely filed on December 22, 2015.  I held a hearing on November 16, 2016 at the offices of the Division of Administrative Law Appeals (DALA), One Congress Street, 11th Floor, Boston, MA.


At the hearing, twenty-one (21) exhibits were marked.  The Petitioner testified in her own behalf.  The Petitioner also presented the testimony of Barbara A. Malone, Director of Human Resources in the Shrewsbury Public Schools.  The Respondent  presented no witnesses.  The hearing was digitally recorded.  Each party filed pre-hearing and post-hearing memoranda of law.  (Attachments A & C-Petitioner; Attachments B & D-Respondent).  The last of the submissions was received on March 8, 2017, thereby closing the record.





FINDINGS OF FACT


Based upon the testimony and documents submitted at the hearing in the above-entitled matter, I hereby render the following findings of fact:


1.
The Petitioner, Jean Brunell, is an active member of the MTRS.  She is currently employed as a Family/Consumer Science Teacher at the Shrewsbury High School.  She began employment in the Shrewsbury Public Schools on September 1, 1983.  (Petitioner Testimony & Stipulation.)

2.
The Petitioner is a member of the collective bargaining unit represented by the Shrewsbury Education Association.  For all times pertinent to this appeal, her employment was governed by a collective bargaining agreement (CBA) with a term of August 25, 2013 through August 29, 2016.   (Exhibit 3.)

3.
In addition to her teaching position, the Petitioner performed additional services as Coordinator of Elementary Enrichment during the school years 2013-2014, 2014-2015 and 2015-2016.  In each of those years, she received a stipend of $8,500.00.  (Exhibit 1, Petitioner Testimony & Stipulation.) 

4.
The actual name of the program that the Petitioner coordinates in her additional duty position is “The Elementary Summer Enrichment Program” (SEP).  This program is geared toward children in grade levels K-4.  The Petitioner is a high school teacher.  (Petitioner Testimony & Exhibit 19.)   


4.
The Coordinator of Elementary Enrichment position was not listed in the 2013-2016 CBA.  (Exhibit 3.)

5.
Appendix D of the CBA provides the following regarding stipends:

A subcommittee of representatives of the Association and the Committee will be formed to evaluate and review all stipend positions in Appendix D.

(Id.)

6.
A subcommittee of members of the Shrewsbury Education Association (SEA) and the Shrewsbury Public Schools (SPS) met from in or about September 2014 through in or about October 2015 and arrived at an agreement concerning stipends.  In or about November 2014 the parties reached an agreement on the Stipend for the Coordinator of Elementary Enrichment and executed a November 21, 2014 Side Letter that provided, in relevant part, “it is agreed that the extra duty stipend for Coordinator of Elementary Enrichment shall be added to Appendix D, effective August 25, 2013.”  The Side Letter provided further:
It is also agreed that the amount of this stipend shall be $8,500 for the first year of the contract (2013-2014 school year), and the amount of this stipend shall be $8,500 for the second year of the contract (2014-2015 school year), and that the amount of this stipend for the third year of the contract (2015-2016 school year) will be determined through further negotiation with the Stipend Negotiation Sub-Committee.

(Exhibit 4.)

 
7.
The Side Letter was presented to, and ratified by, the Shrewsbury School Committee at its October 21, 2015 Meeting after agreements were reached on all other stipends.  (Exhibits 5-7.)
 

8.
 As the Coordinator of Elementary Enrichment, the Petitioner was responsible for overseeing a program which serves approximately 600 Shrewsbury Public School students for approximately 16 days each summer by offering summer programming in areas related to science, art, mathematics and language arts (SEP).  (Petitioner Testimony & Exhibits 8A & 8B).
9.
Children in the SEP could attend for full day sessions or half day sessions for all or part of the four weeks during which the program was in session.  Tuition was $80 per class, or $199 for 20 half-day classes, or $160 for a week.  Attendance for the entire four week session was $640 ($160 x 4).  There was no minimum amount of days that any student needed to attend.  (Petitioner Testimony.)

10.
In addition to children in the Shrewsbury Public Schools the program was open to children from other towns and children who attend Shrewsbury’s parochial schools.  (Id.) 
 
11.
Not all of the SEP staff members are drawn from the Shrewsbury Public Schools.  Some instructors come from other districts.  Not all SEP instructors are certified teachers.  The instructors in the SEP were not subject to formal performance reviews.  SEP instructors were paid during the summer.  The Petitioner made all of the hiring and firing decisions.  In addition, because some of the instructors “wanted to work,” they marketed their programs by giving them catchy names.  None of these practices was the case with the regular school year programs operated by the Shrewsbury Public Schools.  (Id.) 
12.
Some Shrewsbury High School students volunteer their time to work in the SEP.  They do not receive academic credit for their volunteer work, and they were not required to perform it as a condition for graduation.  (Id.)
13.
Unlike the regular academic curriculum offered in the Shrewsbury Public Schools, the Petitioner alone makes determinations regarding whether a particular program offered in the SEP meets the standards or is related in any way to the curriculum framework of the Shrewsbury Public Schools.  Her choices do not require the approval of the School Committee, the assistant superintendent or anyone else.  The Petitioner has never sought approval of the course catalogue at any time.  (Id.)

14.
 The Petitioner performed much of her work as SEP Coordinator during the school year.  She did this work after school, in the evenings, on weekends and during school vacations.  She was paid $4,500 for her SEP Coordinator work at the end of the school year and $4,000 at the end of the summer.  (Id.)

15.
In her role as SEP Coordinator, the Petitioner was largely unsupervised.  She met with the Assistant Superintendent two or three times per year.  Her spending as Coordinator of the program was not formally reviewed.  She provided the School Committee with a report each September that pertained to the operations of the summer program.  (Id.)

16.
None of the students who attended the enrichment program received any academic credit that could be applied toward graduation from high school or moving forward toward the next grade level.  No certificates were awarded for attendance and/or completion of the program.  The SEP did not offer any remedial course work for students who had failed any academic classes during the regular school year.  There was no grading system in the SEP.  (Id.)

17.
The Petitioner’s work as SEP Coordinator did not play a role in her evaluation as a Shrewsbury High School teacher.  (Id.)

18.
The SEP, along with the Middle School Summer Extension Program and the Extended School Care Program, are all part of the Shrewsbury Public School’s Office of Extended Learning.  This office offers programs “designed to enrich students’ hours beyond the traditional school day.” (Exhibit 20.)

19.
In a letter dated December 17, 2015, the MTRS informed the Petitioner that it had excluded the $8,500 stipends she received in school years 2013-2014, 2014-2015 and 2015-2016 as Coordinator of the Elementary Enrichment Program from the  determination of her salary average as they did not meet the definition of regular compensation as defined by M.G.L. c. 32, § 1 and further defined by 840 CMR 15.03.

The MTRS noted that 840 CMR 15.03 defines regular compensation as salary that is payable under the terms of an annual contract for additional services so long as:    
1) The additional services are set forth in the annual contract;

2) The additional services are educational in nature;

3) The remuneration for these services is provided in the annual contract;

4) The additional services are performed during the school year.

(Exhibit 1.)   
20.
The Petitioner filed a timely appeal on December 22, 2015.  (Exhibit 32)




CONCLUSION

After a careful review of all of the testimony and documents in this case, I have concluded that the Petitioner is not entitled to prevail in this appeal.  She is not entitled to the inclusion of the stipends received as Coordinator of Elementary Enrichment during the 2013-2014, 2014-2015 and 2015-2016 school years in the calculation of her regular compensation for retirement purposes.  “Regular compensation” includes the “salary, wages, or other compensation in whatever form” paid for the member’s service by the employer, per G.L. c. 32, § 1.  Regular compensation does not include bonuses or overtime.  Id.  

There is an exception with regard to teachers.  “In the case of a teacher employed in a public day school who is a member of the teachers’ retirement system, salary payable under the terms of an annual contract for additional services in such school…shall be regarded as regular compensation rather than as bonus or overtime…” (Emphasis added).  In 1994, the MTRS promulgated a regulation defining “annual contract” to mean the collective bargaining agreement.  807 CMR 6.01 provides   

For the purpose of 807 CMR 6.00, annual contract shall have
the following meaning:  In the case of a teacher, the annual contract is the collective bargaining agreement for the unit which governs the rights of members whether it is a one-year or multi year agreement.
807 CMR 6.02(1) provides:

The term regular compensation as defined by G.L. c. 32, § 1 and further defined by 840 CMR 15.03 shall include… (b) Salary payable under the terms of an annual contract; additional services 
so long as (1) The additional services are educational in nature; (3)

the remuneration for these services is provided in the annual contract; (4) The additional services are performed during the school year.  (Emphasis added)


Duplessis v. TRB, CR-01-788 (Division of Administrative Law Appeals        2003) (Contributory Retirement Appeal Board 2003); Suffolk Superior Court Civil Action No. 03-05587-G (Ball, J.) (8/12/04); Mass. App. Ct. Docket No. 2004-P-1538 (Memorandum of Decision Pursuant to Rule 1:28 2005) is a case in point.  Paul Duplessis was a teacher in the Sudbury Public Schools.  In 1993 he became “Middle School Specialist/Head Teacher.”  The Head Teacher position had been created to replace that of Assistant Principal.  The job was divided between Mr. Duplessis and another teacher.  Both individuals received their base salaries in accordance with the teachers’ collective bargaining agreement, plus additional remuneration for work as “Head Teacher.”  The Head Teacher position was negotiated each year between the Sudbury Teachers’ Association and the School Committee.  The job was considered to be administrative in nature and was not included in the teachers’ collective bargaining agreement.  The TRS excluded the Head Teacher stipend from Mr. Duplessis’ regular compensation on the ground that it was not in the collective bargaining agreement.  The Division of Administrative Law Appeals and Contributory Retirement Appeal Board affirmed the TRS.  Mr. Duplessis appealed to the Superior Court which also affirmed the TRS.  Judge Ball wrote that “the acknowledged purpose behind [the regulation] is to discourage subversion of the collective bargaining agreements through side agreements which manipulate retirement allowances.”  The judge also agreed with the TRS that such side agreements constitute “direct dealing” in violation of collective bargaining law.  Duplessis v. TRS, Suffolk Superior Court Civil Action No. 03-05587-G at pages 6-7.

The Massachusetts Appeals Court affirmed.  While the Court did not directly address the issue of “direct dealing,” it stated:  “We recognize that the plaintiff’s stipends were memorialized in annual memoranda of assignment, which purported to derive from Article X of the CBA.  However, the particular assignment for which the plaintiff seeks recognition and, more significantly, the stipends associated with it, are not reflected in the CBA itself.”  Duplessis v. TRS, Mass. App. Ct No. 2004-P-1538 at page 1.  The Court noted further that the agreement between Mr. Duplessis and the Sudbury School Committee was just the sort of aide agreement it had dismissed as unreliable as that which was the subject in Kozlowski v. Contributory Retirement Appeal Board, 61 Mass. App. Ct. 783 (2004) (further review denied 442 Mass. 1112 (2004).

In Kozlowski, the Appeals Court affirmed the TRB’s authority to promulgate and enforce its regulation requiring that regular compensation be set forth in the CBA.  61 Mass. App. Ct. at 786-787.  The Court held that the regulation served the valued purpose of relieving the TRS staff’s obligation to “sift through a multiplicity of ... side agreements” to determine what regular compensation was.  Id. at 785.  The Court dismissed side agreements as unreliable, and suggested that the reasons why a stipend was omitted from the CBA are not important; the only relevant fact is that it was omitted.  Id. at 788.  

While the Kozlowski case dealt with oral agreements, in Vellante v. Contributory Retirement Appeal Board, Suffolk Superior Court Civil Action No. 03-0184-H (Brady, J.) (2/6/04), the Superior Court concluded that the Kozlowski rationale applies equally to written agreements, such as the ones in the present case.  See also Ristuccia v. Contributory Retirement Appeal Board, Suffolk Superior Court Civil Action No. 01-1523-E (Burns, J.) (1/16/03), where additional monies that were not specifically set out in the written CBA were excluded from regular compensation despite evidence that both school and union officials (rather than the individual teacher) had engaged in collective bargaining; and, DiCarlo v. Contributory Retirement Appeal Board, Suffolk Superior Court Civil Action No. 01-02423-B (Locke, J.) 912/4/03), aff’d in A.C. No. 2004-P-704 (7/5/05) where additional monies were determined not to be regular compensation because they were not listed in the CBA, despite there being written correspondence between the Superintendant and the teacher confirming the stipend amount.  In summary, where the mechanism through which additional payments are determined, be it oral agreement, side letter, or written “Contract of Employment” as in this case, has the potential to be manipulated by members and employers so as to increase retirement allowances, the payments cannot be considered regular compensation even where they do not fluctuate or were not increased just before a member’s retirement.  Boston Association of School Administrators v. Boston Retirement Board et al., 383 Mass. 336, 341 (1981).

In the present case, the Coordinator of Elementary Enrichment position was not included in the pertinent CBA.  Contrary to the Petitioner’s assertion, the language in Appendix D of the CBA pertaining to a subcommittee’s review of stipends does not purge the taint of the omission of the Coordinator of Elementary Enrichment position and remuneration therefor from the CBA.  Appendix D contains vague references to evaluating and reviewing all stipends. It does not speak directly to altering remunerations and making those amounts part of the CBA itself, least of all retroactively.  


Further, the Petitioner’s additional stipends are not regular compensation because the SEP did not take place in a public school nor was it tied to any of the public school curriculum in any way.  Parents paid tuition for their children to attend.  No grading or academic credit was issued.  Not all of the instructors were certified teachers.  There was no make-up and review portion of the SEP whereby students who had failed a class during the school year could retake a course for credit.  Contra, Fay v. MTRS, CR-11-770 (Division of Administrative Law Appeals November 25, 2015; appeal pending at Contributory Retirement Appeal Board).
Rather, the SEP appears more of an interesting series of individual workshops that were “enriching” to the students in the summer months outside of their traditional school year as described on the website of the Shrewsbury Public Schools.  Cf. Evans v. Contributory Retirement Appeal Board, 46 Mass. App. Ct. 229 (1999).   


In conclusion, the decision of the MTRS excluding payments rendered to the Petitioner for her service as Coordinator of Elementary Enrichment from her regular compensation for retirement purposes is affirmed.


So ordered.


Division of Administrative Law Appeals,


BY;

            Judithann Burke


Administrative Magistrate

DATED:  August 25, 2017
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