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DECISION

This decision is issued pursuant to the Individuals with Disabilities Education Act or IDEA (20 USC Sec. 1400 et seq.); Section 504 of the Rehabilitation Act of 1973 (29 USC Sec. 794); the Massachusetts special education statute or “Chapter 766” (MGL c. 71B), the Massachusetts Administrative Procedures Act (MGL c. 30A) and the regulations promulgated under these statutes.  

The Student in the instant case is a now twenty-one year old young man
 with autism and cognitive disabilities that impair his skills in the areas of social communication, pragmatic language, self-advocacy, and anxiety management.  In the spring of 2019, after Student and Parent rescinded their acceptance of Student’s high school diploma, the Wareham Public Schools (Wareham, WPS or School) agreed to provide transition services to Student for the 2019-2020 and 2020-2021 school years, consisting of a community college program for transition-aged youth with disabilities, as well as certain in-district services.  In or about May 2021, Wareham notified Parent and Student that it would be terminating Student’s special education eligibility.  Parent rejected the proposed termination and, on August 8, 2021, filed a hearing request with the Bureau of Special Education Appeals (BSEA) in which she sought extension of Student’s special education eligibility until Student reaches the age of 22, as well as compensatory services corresponding to certain services that were allegedly missed during the past two school years.  

Upon receipt of Parent’s hearing request, the BSEA scheduled an initial hearing date of September 2, 2021. Wareham filed a timely response.  At the request of the parties, the hearing was postponed twice for good cause, and took place on October 8 and 12, 2021.  In light of continuing concerns regarding the pandemic, the parties agreed to have the hearing conducted via Zoom videoconference.  Parent and Student were represented by an advocate,
 and Wareham was represented by counsel.  Both parties had an opportunity to examine and cross-examine witnesses as well as to submit documentary.  Because Parent’s first language is Indonesian, an interpreter translated the entire proceeding into that language and also translated Parent’s testimony from Indonesian to English. After the testimony was concluded, the parties requested and were granted a postponement until November 8, 2021, to file written closing arguments.  The School elected to file such argument, and the Parent chose not to do so.  The BSEA received the School’s closing argument on November 8, 2021 and closed the record on that day.  The record in this case consists of Parent’s Exhibits P-1 through P-15, School’s Exhibits S-1 through S-19, and stenographically-recorded witness testimony comprising a two-volume transcript. 
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Parent

Andrea Cannon

Asst. Principal for Special Education, WPS

Melissa Fay


Director of Student Services, WPS
Michael Ferreira 

School Adjustment Counselor, WPS

Marybeth Kiernan

Occupational Therapist, WPS
Amanda Kolby

High School Team Chair, WPS
Louanne MacKenzie

Speech/Language Therapist, WPS
Lisa Simpson


Job Coach, WPS
Andrew Henneous

Attorney for WPS
Jennifer Kearns Fox

Advocate for Parent

Marguerite Mitchell

BSEA Hearing Officer, Observer

Maron Schulz


BSEA Intern, Observer

Rachel Niegelberg

BSEA Intern, Observer

Shanti Pangestu

Indonesian Interpreter

Sara Berman


BSEA Hearing Officer

Jane Werner


Court Reporter

ISSUES  PRESENTED

The issues for hearing in this case were the following:
1. Whether the decision of the Wareham Public Schools to terminate Student’s special education eligibility effective June 2021 was appropriate, or whether Student requires special education services until his 22nd birthday in order to receive a free, appropriate public education (FAPE); 

2. Whether Student is entitled to compensatory services from Wareham.
POSITION OF PARENT

Although Student is a hardworking and friendly young man and has made progress during his high school career and post-high school transitional programming, his social, vocational, and daily living skills continue to lag as a result of his Autism Spectrum Disorder (ASD), anxiety, and cognitive challenges.  His disabilities and resultant skill deficits leave him socially, emotionally, and occupationally vulnerable.  He needs to continue to receive transitional services from Wareham, such as counseling, speech/language therapy, and job coaching, until he reaches the age of 22 in order to function as safely and as independently as possible at home, in the community, and in the workplace.  
In addition to its obligation to continue Student’s eligibility, Wareham owes Student compensatory services for several reasons: first, because it failed to provide the speech/language services required by his IEP during the period from September 2019 to April 2020, second, because the COVID-19 compensatory services offered during the summer of 2021 were inadequate, and, third, because Wareham failed to pay the community college tuition that it had agreed to pay as part the transition programming contained in Student’s accepted IEPs for 2019-20 and 2020-21.  While Student’s tuition was covered by financial aid, use of this assistance, rather than having the tuition paid by Wareham as agreed by the parties, resulted in diminution of the total lifetime amount of financial aid available to Student.     

Finally, Parent did not fully understand the Team process and was not able to participate meaningfully as a Team member. At least one barrier to participation was that all meetings were conducted, and all documents provided, solely in English, which is not Parent’s first language.      
POSTION OF THE SCHOOL 


Contrary to Parent’s claims, Wareham properly proposed to exit Student from special education in June 2021.  Although Student had completed all academic requirements for a high school diploma in May 2019, Wareham recognized that he needed additional transition services, and provided him with two full school years of robust programming, including a community college program designed for students with disabilities as well as additional services within Wareham High School.  Student successfully completed the community college program, has met or exceeded all of the goals and objectives in his IEPs, and has many of the skills needed for adult life, including managing competitive employment, driving, and participating in social events.  He has been accepted as a client by two adult service agencies that are suited to meet his current needs and is ready to accept his diploma and move on to increased independence with the help of these agencies.  As for Parent’s participation in the Team process, Parent, usually accompanied by an advocate, took an active part in Team meetings.  Parent’s language status never appeared to impede her understanding of, or participation in, Team meetings.  Moreover, as soon as Parent made WPS aware of a language barrier, WPS offered her interpreter and document translation services, which Parent repeatedly declined.  
SUMMARY OF THE EVIDENCE
1.  Student is a 21-year-old young man with disabilities who is a resident of Wareham. The parties do not dispute that Student was eligible for special education services from Wareham pursuant to the IDEA, 20 USC §1400 et seq.  and MGL c. 71B, until the end of the 2020-2021 school year.  They dispute eligibility from that date forward.  Wareham contends that Student should have been exited from special education in June of 2021, and Parent asserts that he should be deemed eligible until his 22nd birthday in November 2022.  

2. In or about May 2019, Student met the coursework and MCAS requirements for graduation from Wareham High School.  Initially, Student and Parent accepted Student’s diploma.  In or about summer or fall 2019, after Parent rescinded acceptance of the diploma and filed a hearing request before the BSEA,
 Student’s situation came to the attention of Melissa Fay, who had recently taken over the position of Director of Student Services.  After discussion with Parent and Student and reviewing the IEP, Ms. Fay concluded that Student’s previous transition plan was inadequate and/or incompletely implemented and that Student needed additional, post-high school transitional services. Accordingly, Wareham offered, and Parent and Student accepted, transition services during the 2019-20 and 2020-21 school years, consisting of placement in Project Forward, a two-year transitional program at Cape Cod Community College (CCCC), as well as some related services at Wareham High School.
  Student currently is receiving “stay put” services from Wareham pending resolution of this matter.   Student has authorized Parent to represent his interests before the BSEA. (Testimony of Parent, Kearns Fox)
3.  The parties agree that Student is a social, likeable, empathetic, and conscientious young man whose interests include music, video games and track.   Student’s personal goal is to attend college, possibly to study accounting, and then to work in that field.  Student has a part-time job at a supermarket, which he secured with guidance from the Massachusetts Rehabilitation Commission (MRC or Mass. Rehab.) and Parent, but where he works independently.  He has his driver’s license and drives himself independently to and from school and work.   (Parent, Cannon, Kolby, Fay, Ferreira, Mackenzie, P-3)
4.  Student has a longstanding diagnosis of Autism Spectrum Disorder (ASD).  As of the hearing date, Student’s ASD primarily affects some of his social pragmatic and language skills (e.g., vocabulary, understanding abstract, non-literal social language, applying conversational skills in novel settings).  He also experiences anxiety, especially in noisy environments or when his schedule changes, but has learned many coping strategies.  In addition to his ASD diagnosis, Student has been diagnosed with an intellectual disability.   School-based testing in 2018 yielded overall cognitive scores in the “borderline” range, with weaknesses in verbal comprehension and working memory and relative strengths in perceptual reasoning (low average) and processing speed (average).  (P-3) 
5.  Student’s ASD was diagnosed when he was a toddler, and he received special education services throughout his WPS career.  When he entered high school at the start of the 2015-2016 school year, he was initially placed in a substantially separate program.  After Parent requested that Student be placed on a diploma track, the Team determined that Student’s substantially separate placement was overly restrictive and placed him in partial and full-inclusion settings for the remainder of his high school career.  
For most of high school, Student attended small-group English and math classes and was placed in general education classrooms for his remaining courses, where he was afforded inclusion support, accommodations and a curriculum that was modified somewhat, but not extensively.  He also participated in pre-vocational training and internships.  Student received academic support, individual and group counseling, speech-language services (including social skills groups), and occupational therapy. 
With these supports, Student was able to produce grade-level work with grades in the A-B range.  He was enthusiastically involved in the life of the high school community, attending games, pep rallies, dances, and other social events, and he participated in Student Council and track.  By May of 2019, which was the end of his twelfth-grade year, Student had met all Wareham High School graduation criteria in that he had completed all necessary coursework and had passed the three required MCAS exams with scores in the “needs improvement” range.   (Cannon, Kolby, Fay)
6. In March 2019, shortly before the end of his senior year, Student underwent a neuropsychological evaluation by Irene Piryatinsky, Ph.D. at Beth Israel-Deaconess Medical Center, for the purpose of assessing what supports he might need after high school.  The evaluation consisted of a review of Student’s 2018 school-based testing as well as interviews with Student and Parent, and a battery of standardized assessments and teacher rating scales.  
Based on these assessments, Dr. Piryatinsky diagnosed Student with Autism Spectrum Disorder (ASD) and an “unspecified” anxiety disorder.  She reported that Student’s ASD manifested in “difficulty with verbal and non-verbal communication, relating to other children, sensory sensitivity, and difficulty in tolerating changes to his routine.”  He had weaknesses in verbal fluency, sustained attention, planning and organization, as well as recognizing faces and nonverbal communication.  On the other hand, he had strengths in motor and processing speed, set-shifting and memory, and was able to learn and retain new information with repetition.  She also noted that he had significant anxiety, especially when his routine was changed, and he would sometimes scratch his skin when anxious.  (P-3)
Based on her testing, Parent and teacher responses to behavioral rating scales, as well as Parent’s report that Student needed much support at home for activities of daily living, Dr. Piryatinsky concluded that Student had “limited functional capacity and requires significant support.”  He had “great difficulty adjusting to changes, novel or complex situations, and tolerating uncertainty and unfamiliarity,” and became “anxious and overwhelmed” in such situations.  She was of the opinion Student would need “significant support” after leaving high school, including assistance with “finding and maintaining higher education and employment.”  She further opined that “[g]iven borderline intellectual functioning, functional difficulties, diagnosis of ASD and anxiety, it is unlikely that he will be able to live independently.”
Dr. Piryatinsky’s report contains numerous recommendations, including a structured living environment, a case manager to support Student in accessing services, and support for making medical and financial decisions. With respect to further education, the evaluator stated that if Student were to attend college, he “would benefit from a supportive and structured learning atmosphere suited for young adults with ASD and borderline intellectual functioning.” In the college setting, she recommended accommodations such as preferential seating and a quiet room for tests, and also that he be assigned a “mentor or case worker to ease his transition out of high school.”  Finally, Dr. Piryatinsky made numerous recommendations concerning counseling, appropriate work settings, and social groups for adults with ASD.  While she encouraged Student to continue working with MRC, she made no recommendations as to whether Student was or was not ready to exit special education.  (P-3)
7.  Parent and Student initially accepted Student’s diploma in June 2019, and shortly thereafter, rescinded their acceptance based on their view that Student’s transition programming had been inadequate.  As stated above, WPS agreed to defer issuance of the diploma and provide Student with additional transition services.  (Cannon, Kolby, Fay, P-2)  
8.  On September 11, 2019, the Team convened and, after considering Dr. Piryatinsky’s report as well as the results of a three-year re-evaluation conducted in 2018 and an updated speech/language assessment conducted in 2019, issued an IEP covering the period from 9/11/19 to 6/22/20.  (P-6)
The N-1 form accompanying the IEP stated that because of his ASD diagnosis and intellectual disability, Student continued to need specialized instruction in functional academics, vocational skills, pragmatic language, and social skills within a boys’ group.  Wareham proposed that Student spend two days per week at Project Forward on the CCCC campus, and a partial week receiving services at Wareham High School, including functional academics, 1:1 counseling and job coaching.  
The IEP contained goals in Counseling (to continue learning to manage anxiety), “Social,” (to increase skills such as problem-solving, reciprocal conversation, self-advocacy, and non-verbal communication), “Vocational,” (to explore potential occupations and independently clock in and out of his internship site), and “Functional Academics,” (to improve financial awareness, functional math related to budgeting, functional reading, and email skills). 
The service delivery grid provided for the following:  Grid A, consultation/monitoring by the school counselor, speech/language and occupational therapists, special education teacher, and Grid C, individual and group counseling, 1x20 minutes per week, each, “vocational” with the job coach, 1x120 minutes per week, and functional academics, 1x664 minutes per week.  
Under “Additional Information,” the IEP stated that Student would be spending two days per week at Project Forward to work on independent living, vocational, and social skills.  Wareham agreed to fund Student’s tuition for Project Forward, as well as transportation, cafeteria lunches, and 10 hours of home-based ABA services to support Student’s transition.  Student would also spend two days per week at Wareham High School for functional academics, counseling, and training in vocational and social skills. (Fay, Cannon, P-5, P-6)
Parent partially rejected this proposed IEP because it did not provide for direct speech/language services.  After a second Team meeting on November 4, 2019, Parent agreed to retract her partial rejection based on the understanding that the Grid A speech/language consultation would involve coordination between the speech therapist and other providers.  The Team agreed to meet in January 2020 to assess Student’s progress with this model.  (P-7, P-9)
9. According to its brochure, Project Forward, located on the CCCC campus, is a “nationally renowned program that provides students with intellectual disabilities the opportunity to gain and maintain vocational skills, keys to independent living, and pathways to social success.”  (S-7) As a federally-approved “Comprehensive Transition Program,” Project Forward is authorized to offer federally-sponsored financial aid (such as Pell grants) to eligible students.  (S-7)  
10. Students may attend Project Forward for two years.  Students generally are on campus for approximately 20 hours per week, which they spend in classes, job shadowing experiences, tutoring, and mentoring support.  Students also participate in on-campus clubs and activities and use resources such as the gym and library.  (S-7)
11. During his first year at Project Forward (2019-2020), Student attended a class in Situational Safety and was also enrolled in 5-week exploratory courses in Healthcare, “Foods I,” Retail, Animal Care, and Office/Mass Communications.  Each of these courses provided Student instruction and hands-on experience in multiple areas.  (By way of example, in the Healthcare exploratory, some of the units covered were “Dimensions of Employment in the Healthcare Industry,” “Stages of Aging,” “Basics of Hygiene, Safety and Sanitation,” and “Simulation Activities for Dietary Technician and Activities Assistant.”  Topics covered in “Foods I” included “Nutrition,” “Sanitation,” “Weights and Measures,” and “Baking Principles.”)  (S-19)
12. In each exploratory course, Student was evaluated with a rubric addressing general employment-related “soft” skills (such as dependability, communication, cooperation, and “vocational”), as well as specific occupation-related skills, such as, customer service, technology use, and business etiquette (in the Retail course), safety, and “companion animals” (in Animal Care), and basic academic skills (in Office/Mass Communication).  (S-19)  
Student was very successful during his first year at Project Forward. He earned the highest possible score (3 out of 3) in almost all categories addressed in the evaluation rubric.  Teacher comments were uniformly positive, noting, among other things, that Student had a good grasp of the subject matter, followed directions, learned quickly, was an enthusiastic “team player,” was a skilled self-advocate, and was reliable and dependable.  (S-19)
13. Pursuant to the IEP covering September 2019-June 2020, Student attended Wareham High School on two days per week when he was not at Project Forward.  At the high school, Student received individual and small-group counseling with a school adjustment counselor and 1:1 instruction from a job coach, as well as functional academics from a special education teacher. The counselor, Michael Ferreira, worked with Student individually for 20 minutes per week on anxiety management strategies and an additional 20 minutes per week in a small (6-7 students) group to work on social skills.  According to Mr. Ferreira, Student was hard-working, cooperative, and successful in both the individual and group sessions.  (Ferreira)  
14.  The job coach, Lisa Simpson, assessed Student’s interests at the start of the 2019-2020 school year and, after learning that he was interested in accounting, secured an internship placement for him in the billing department of a fuel company, where Student performed a variety of entry-level clerical tasks.  That placement ended with the start of the COVID-19 pandemic in approximately March 2020.  Shortly thereafter, however, with help from Parent and MRC, Student  obtained his weekend supermarket job, which he continued to attend despite the pandemic, driving himself to and from work.  Ms. Simpson continued to meet with Student remotely and used their sessions to conduct occupational interest inventories, as well as to discuss Student’s weekend job.  Ms. Simpson found Student to be cooperative, engaged, and hard working.  (Simpson) 
15. In March 2020, Wareham High School and Project Forward shut down because of the COVID-19 pandemic.  When they reopened for remote learning in or about May 2020, Student fully participated in the remote sessions that were available.   (Simpson, Mackenzie, Ferreira)
16. On June 8, 2020, the Team convened to develop an IEP for the 2020-2021 school year.  Parent attended the meeting with her family friend/advocate, Jennifer Kearns Fox. The Team reviewed the most recent speech language assessment, which had been completed in or about March 2020, as well as Student’s progress in functional academics, language pragmatics, and life skills.  Parent expressed concern that Student was not able to generalize pragmatic language skills acquired in small groups to larger settings, and that these communication deficits impeded Student’s ability to make independent decisions and resist peer pressure.  (S-3)  

17. On the same date as the meeting, the Team issued an IEP covering the period from June 8, 2020, to June 7, 2021.  This IEP, like its predecessor, contained goals in counseling (to continue developing coping skills for anxiety and to improve ability to identify emotions), “Social,” (continue improving conversational skills, identification of social cues, and problem-solving), “Vocational,” (to identify areas of vocational interest), and Functional Academics (to continue development of reading and math skills). (S-3)
As a result of the speech/language assessment, which revealed average ability to follow directions and process auditory information, but compromised skills in language organization and syntax, vocabulary, pragmatic language (including reciprocal conversation), and understanding abstract concepts, the Team added a “Communication” goal to the IEP for the purpose of improving Student’s skills in areas of weakness.  (S-3)

The service delivery grid essentially replicated the grid from the prior IEP, however it added 30 minutes per week of speech/language services in Grid C. 
(S-3)
In “Additional Information,” the IEP indicated that Student would again attend Project Forward during the 2020-2021 school year.  (S-3)     
19. Pursuant to the above-referenced IEP, Student spent two days per week, each, at Project Forward and Wareham High School, as he had done the prior year.
 At Project Forward, Student’s coursework included a class in Mass Communication and Broadcasting, in which most of his evaluation scores were “3” (“competent”) and “4” (“proficient”), out of 4 possible points, in areas assessed at the end of the course. 
  Teacher comments included terms such as “exemplary,” “responsible,” and “articulate.”  Other courses included ServSafe
, Fitness and Nutrition, Art and Entrepreneurship, and Workforce Seminar.  The record does not contain information about Student’s performance in those courses.  (S-19) 
20. During the days on which Student attended Wareham High School (either in person or virtually), he received individual and group counseling services from school adjustment counselor Michael Ferreira and individualized vocational guidance from job coach Lisa Simpson, just as he had during the prior school year.  Additionally, Student participated in small group speech/language therapy with speech/language therapist Louanne Mackenzie, to further develop his social communication skills.  As was the case during the 2019-2020 school year, the parties do not dispute that Student attended all available sessions, worked diligently, got along well with teachers and peers, and improved his skills.  (Parent, Ferreira, Simpson, Mackenzie, Cannon, Fay)  
21. On May 18, 2021, Student successfully completed the two-year Project Forward program and received a certificate. (S-19, Fay, Kearns Fox)  

22. The Team convened on May 13, 2021, close to the end of the 2020-2021 school year, to review Student’s progress to date.  Parent and Student attended the meeting with Ms. Kearns Fox.  School based Team members were Student’s special education teacher, speech/language pathologist, occupational therapist, adjustment counselor, and job coach, as well as the Assistant Principal for Special Education (Andrea Cannon), the Team chair (Amanda Kolby), and the Director of Student Services (Melissa Fay).  Also in attendance were representatives from Mass. Rehab. and the Department of Developmental Services (DDS), both of which had accepted Student as a client upon termination of special education services. 
After a discussion of Student’s progress, all service providers opined that Student had made “tremendous progress,” had met or exceeded his IEP goals and was ready to accept his diploma, exit special education and move on to adult services from DDS and MRC.  (Fay, Kolby, Cannon, Mackenzie, Ferreira, Simpson, S-1, S-2) Parent disagreed, expressing concerns about Student’s continued areas of vulnerability, including internet safety (e.g., use of dating apps), personal health management, and home skills.  (Parent, S-1)  
23. On the same date as the meeting, Wareham issued an N-1 form stating the District’s intention to terminate Student’s special education services, effective June 4, 2021.  The N-1 form stated that according to the School-based Team, which relied on “multiple forms of data,” Student had met all of his then-current IEP goals (in addition to meeting WPS’ graduation requirements), and should accept his diploma and begin working with DDS and/or MRC in order to “continue to progress, increase his independence, and become an active, impactful member of society.” (S-1)
24. The view that Student had achieved all his IEP goals was elaborated in a progress report issued on June 16, 2021.  Specifically, Student had achieved his counseling goal by utilizing various coping skills that he had been taught, including a mood-tracking app on his phone, to manage anxiety and stress, and, during 2020-2021, his reports of anxiety were infrequent.  Consistent with his ASD diagnosis, he still would benefit from training in how to identify his own emotions and those of others.  Student also had achieved his social goal.  Within the context of his small social skills group, Student had learned to engage in reciprocal conversations with peers, participate in problem-solving discussions, express his academic or social needs, interpret non-verbal communication, identify rules of conduct for various situations, and state the reason for various social skills.  (S-2)  
According to his counselor, Student was always willing to practice coping skills that he was taught in individual sessions and used these skills effectively.  With respect to the social skills group, Student interacted well with his peers and did well with most of the topics of the social skills curriculum being used.  There were areas where he struggled somewhat, consistent with his ASD diagnosis; however, he had reached the skill level appropriate for graduating high school.  “He’s working. He attends social events.  He drives. He’s already doing some of the things that a high school student should be doing.  I think he has achieved everything that the IEP team has set out for him in terms of social skills…in order to make that next step.”  (Ferreira)  

With respect to the vocational goal, Student had met all benchmarks of completing various transition assessments and career preference questionnaires, reporting to work on time, independently following a visual work schedule, and using basic workplace manners.  (S-2)

Student’s job coach from WPS, Lisa Simpson, testified that even though he still might have skills to work on, she considered Student’s completion of her in-school program, together with his having maintained his employment at a supermarket for over a year, as markers of success. Ms. Simpson stated: “[A]s far as what my program can do for him, he not only has been the most successful student coming out of…my program, but he’s actually outgrown it.”  While Ms. Simpson did not believe that Student would be able to understand all job interview questions without support or anticipate his response to every situation that might arise in the workplace, she would not expect that of any of the students in her program.  She went on to state that any further guidance Student might need regarding employment would be within the purview of adult agencies.  (Simpson)

 Also according to the June 2021progress report, Student had achieved his functional academics goal, in that he had improved his math applications (including budgeting, solving word problems involving money and time management, and reading graphs, charts and maps) as well as his reading skills to the 75% level of independence set forth in his IEP.  (S-3)
Finally, with respect to the communication goal, the progress report indicated that Student had met his goal of strengthening syntax, vocabulary, and pragmatic language.  Specifically, in small group sessions, Student was able to initiate and maintain conversations with minimal cuing, could formulate compound grammatical sentences, use context to guess at multiple meanings, and respond to the peer group, all with 80% accuracy.  (S-3)
The speech/language therapist, Louanne Mackenzie, testified that within the context of the small group, Student demonstrated strengths in showing empathy and drawing others out in conversation, and was a role model within that setting.  He was able to apply the skills taught both within the group and in other settings that Ms. Mackenzie observed, such as the hallways of the high school.  Ms. Mackenzie stated that Student needed some cuing in informal situations, but “most of the time,” he was “very appropriate…in terms of his ability to communicate in the school setting.”  (Mackenzie)  
25. As further set forth in the N-1, Wareham proposed to reconvene the Team in early June 2021 to assess the need for Covid-19 Compensatory Services given that “the District believes that [Student] was unable to participate in work/career related activities as identified in Vocational Goal #3,” (S-1), although the Team did not believe that Student had regressed as a result of the pandemic.  (Kolby)
26. Accordingly, on June 2, 2021, Wareham proposed placing Student in the SAIL summer program for the period from July 6 to August 12, 2021.
  Through SAIL, Student would spend 4 days per week, 6 hours per day, working with an employment specialist on vocational skills, participating in a social skills group, and having access to a counselor.  Student and Parent accepted the proposal, and Student participated in the SAIL program during the summer of 2021.  (Parent, Kolby, S-4)  
27. On information and belief, Student has been receiving “stay put” services from WPS since shortly after the start of the 2021-2022 school year.  
28. Parent testified that while she agrees that Student has made much progress and is very proud of him, she disagrees with Wareham’s assessment that Student is ready to exit special education.  Specifically, she testified that Student still requires her assistance with activities of daily living, including showering, shaving, selecting clothing, laundry (he needs help with selecting washing machine cycles), and cooking (he can microwave items but cannot use the stove).  He needs prompting to replace the head of his powered toothbrush and to make haircut appointments.  

Parent testified that outside of the home Student needs “help and guidance on how to speak for himself, how to advocate for himself.  At this time I see that he cannot speak for himself or advocate for himself yet.  I still need to give him cues and prompts on how to behave and carry himself.”  Parent also worries that Student cannot express what he wants and is easily influenced by others, both of which make her worry for his future.  Finally, Parent testified that Student feels he is not ready to leave special education and that “there are still a lot of things that he says he wants to learn.”  (Parent, Tr. II, pp. 150-151)  
29. Parent also alleges that Wareham improperly failed to provide Student with speech/language services between approximately September 2019 and April 2020.  She further asserts, through Jennifer Kearns Fox, that the services beginning in April 2020 “were reduced due to COVID,” and that the summer services delivered during July and August 2021 did not make up for the services lost.  (Kearns Fox)  

30.  According to Melissa Fay, the Director of Student Services, when she became involved with Student’s case in the spring of 2019, Student’s IEP did not call for direct speech/language services, but, rather, for a speech/language consult in Grid A. (Fay)  
As stated in Paragraph 8, Parent had partially rejected the IEP covering the 2019-2020 school year because of the absence of direct speech services; after discussing the rejected portions, the District explained that the Grid A consultation would entail coordination between the speech/language therapist and other service providers such as the counselor and job coach.  The District offered to reconvene in January 2020 to review Student’s progress with this model.  Parent agreed, and withdrew her partial rejection  The only documentation of this discussion, and Parent’s agreement to withdraw her partial rejection, is contained in after-the-fact emails exchanged between Jennifer Kearns Fox and Melissa Fay in March 2020.  (Parent, P-8)
31. Per the parties’ agreement, the Team convened on January 14, 2020, to discuss Student’s progress with the above-described approach.  On the same date, Wareham issued a proposal to conduct a speech/language evaluation to assess Student’s pragmatic language. The evaluation report is not in the record but was most likely completed in or about March 2020.  (P-8, Mackenzie)

32. According to March 2020 emails from Jennifer Kearns Fox to Melissa Fay, the Parent learned for the first time at the meeting of January 14, 2020 that the speech/language consultation specified in the IEP issued in September 2019 did not occur because the speech-language therapist had become unavailable unexpectedly.  Until the meeting, Parent was not aware that the therapist was absent or that consultation had not taken place.  (P-9)  
33. Other March 2020 emails between Ms. Kearns Fox and Ms. Fay indicate that WPS offered compensatory speech services to affected parents in the District—including Parent.  It is not clear when this offer took place, but, the most logical inference from the January 2020 and the email exchange is that the offer was made in or about January 2020.  It also is not clear from the record whether Parent was offered any other services in addition to an evaluation.  Parent appears to have declined one offer (of either services or an evaluation) because she was not comfortable with the provider, and a second speech therapist withdrew because of a conflict of interest with Ms. Kearns Fox.  Again, the record does not indicate when any of these events took place, but a reasonable inference is that it was sometime between January and March 2020.  (P-9)  
34. As stated above, in or about March 2020, WPS conducted a speech/language evaluation of Student.  Melissa Fay initially testified that Wareham began providing direct services and/or consultation with staff in or about April 2020, but then testified that direct services began with implementation of the IEP covering June 2020 to June 2021 (i.e., September 2020)   I credit the latter testimony because it is corroborated by the document in the record.  The IEP issued in June 2020 for the 2020-2021 school year added a communication goal and direct speech/language services, which were provided per that IEP.  (See Paragraph 17, above) (Fay, Mackenzie)  
35. Parent testified that although she is able to converse in English, her first language is Indonesian, and that for years, she had difficulty understanding and fully participating in the Team process because the meetings were conducted in English.  (Parent)

36. The record contains a document entitled “Home Language Survey” for the 2021-2022 school year.  The Survey lists English as the language that Student spoke first, that Parent used most often to speak to Student, that Student used most often to Parent, and that Student used to speak with siblings, friends and other adults.  The survey does not contain any information about Parent’s language.  (S-8)
According to Melissa Fay, who is in charge of ELL services in the District, the Survey would have been completed upon Student’s initial enrollment and could only be changed by Parent.  A search of relevant databases revealed that English had always been on record as Student’s and his family’s primary language.  (Fay)

37. Melissa Fay first became aware of Parent’s struggles to understand the Team process and her “feeling like that [language] was a barrier to her” during the summer or fall of 2019, when the parties agreed to defer Student’s graduation. From that point forward, Wareham repeatedly offered Parent interpreter and document translation services, which Parent declined, usually indicating that so long as Ms. Kearns Fox accompanied her to meetings, she did not need an interpreter.
  
38. School based members of the Team, including the Team chair, Amanda Kolby, and Assistant Principal for Special Education, Andrea Cannon, testified that Parent appeared to understand the Team process, based on her contributions to discussions.  (Cannon, Kolby, Ferreira)  
39. As stated above, Wareham had agreed to fund Student’s tuition at Project Forward, as well as transportation and cafeteria lunches from the CCCC meal plan.  Because Student applied to Project Forward before the Team meeting that gave rise to this agreement, he completed a FAFSA form in conjunction with his application and was awarded financial aid, including a Pell grant in the amount of $4062.00, which covered the tuition.  As a result, CCCC/Project Forward never billed Wareham for the tuition, and, not having received an invoice, Wareham never paid tuition to Project Forward.  (Wareham did pay for transportation and the meal plan).  (Kearns Fox, Fay)  

Although Parent and Student incurred no out-of-pocket expenses for the Project Forward tuition as it was fully covered by financial aid, the rules of the Pell Grant are such that Student’s lifetime entitlement to such funding is reduced by the $4062.00 applied to the Project Forward tuition.  As of the hearing date, the parties did not have information on whether or how this situation can be rectified.  (Kearns Fox, Fay, P-15)
DISCUSSION

The parties agree that until June 2021, Student was a school-aged person with a disability who was eligible for special education and related services pursuant to the IDEA, 20 USC Section 1400, et seq., and the Massachusetts special education statute, M.G.L. c. 71B (“Chapter 766”).  In May of 2021, Wareham determined that Student’s eligibility should end the following month.  Parent contested this determination, however, and Student is entitled to the substantive and procedural protections of federal and state law pending resolution of this dispute.  Stock v. Mass. Hospital School, 392 Mass. 205, 210, 467 NE 2d 448 (1985) 
There is no dispute that at least until June 2021, Student was entitled to a free appropriate public education (FAPE), which “comprises ‘special education and related services’--both ‘instruction’ tailored to meet a child’s ‘unique needs’ and sufficient ‘supportive services’ to permit the child to benefit from that instruction.”  C.D. v. Natick Public School District, et al., No. 18-1794, at 4 (1st Cir. 2019),  quoting Fry v. Napoleon Community Schools, 137 S. Ct. 743, 748-749 (2017); and 20 USC§1401 (9), (26), (29).
  Student’s IEP, which is “the primary vehicle for delivery of FAPE, C.D. v. Natick, 18-1794 at 4, quoting D. B. v. Esposito, 675 F. 3d 26, 34 (1st Cir. 2012), must be “reasonably calculated to enable [him] to make progress appropriate in light of [his] circumstances.”  C.D. v. Natick, 18-1794 at 4, quoting Endrew F. v. Douglas County School District RE-1, 137 S. Ct. 988, 1001 (2017).

While Student is not entitled to an educational program that maximizes his potential, he is entitled to one which is capable of providing not merely trivial benefit, but “meaningful” educational benefit.  C.D. v. Natick, 18-1794 at 12-13; D.B. v. Esposito,  675 F.3d at 34-35; Johnson v. Boston Public Schools, 906 F.3d 182 (1st Cir. 2018).  See also, Bd.of Education of the Hendrick Hudson Central School District v. Rowley, 458 US 176, 201 (1982); Town of Burlington v. Dept. of Education (“Burlington II”), 736 F.2d 773, 789 (1st Cir. 1984).  Whether educational benefit is “meaningful” must be determined in the context of a student’s potential to learn.  Endrew F. 137 S. Ct. at 1000, Rowley, 458 US at 202; Lessard v. Wilton Lyndeborough Cooperative School District, 518 F3d 18, 29 (1st Cir. 2008); D.B. v. Esposito, 675 F.3d at 34-35.  Within the context of each child’s unique profile, a disabled child’s goals should be “appropriately ambitious in light of [the child’s] circumstances, Endrew F. 137 S. Ct. at 1001; C.D. v. Natick, 18- 1794 at 14.  Finally, eligible students must be educated in the least restrictive environment (LRE) consistent with an appropriate program. That is, students should be placed in more restrictive environments, such as private day or residential schools, only when the nature or severity of the child’s disability is such that the child cannot receive FAPE in a less restrictive setting.  On the other hand, “the desirability of mainstreaming must be weighed in concert with the Act’s mandate for educational improvement.”  C.D. v. Natick, 18-1794 at 5-6, quoting Roland M. v. Concord School Committee, 910 F.2d 983 (1st Cir. 1990).   

FAPE entails both a substantive component, as described above, and procedural protections for students with disabilities and their parents.  These protections are intended to support the parent-school collaboration envisioned by federal and state special education statutes by ensuring that parents have full and meaningful opportunities to participate in the Team process.  See e,g., Rowley, 458 U.S. 405-406 (1982); Roland M. v. Concord School Committee, 910 F.2d 983, 994 (1st Cir. 1990); Maine School Admin. Dist. No. 35 v. Mr. R., 32 F.3d 9, 12 (1st Cir. 2003).  See also: In Re Framingham Public Schools and Quin, 22 MSER 137 at 142 (Reichbach, 2016), and cases cited therein. Thus, there is a two-part test for determining whether a school district has complied with the IDEA: “(1) has the State complied with the procedures set forth in the [IDEA] and (2) was the individualized education program ‘reasonably calculated to enable the child to receive educational benefits.’”  Doe v. Marlborough Public Schools, 54 IDELR 283 (D. Mass. 2010), quoting Rowley, supra, at 405-406.  
Notwithstanding the above, it is well settled that although parents (and adult students) are Team members, entitled to fully participate in the IEP development process and to have their views considered, they are not entitled to dictate the terms of an IEP.  On the contrary, a school is not required to negotiate with parents to reach a result with which parents agree if by doing so they propose an IEP that the school believes is not appropriate for the child.  Rather, schools are obligated to propose what they believe to be FAPE in the LRE, regardless of whether the parents are in agreement.  In Re Natick Public Schools, 17 MSER 55, 66 (Crane, 2011). Moreover, within the basic framework of an IEP, schools have considerable professional discretion and flexibility in how they fulfill their responsibilities. M. v.  Falmouth School District, 847 F.3d 19 (1st Cir. 2017). 
A hearing officer may order compensatory relief to make a student whole in situations where procedural violations by the school district have deprived the student of FAPE or deprived parents of meaningful participation in development of a student’s IEP.  On the other hand, procedural violations that are technical or de minimis are not compensable.  Compensatory relief generally is equitable in nature, and the hearing officer may exercise discretion in order to fashion such relief. 
 See CG ex rel. AS v. Five Towns Community School District, 513 F.3d 279, 290 (1st Cir. 2008); Lenn, supra, 998 F.2d 1083 (1st Cir. 1993).  

In a due process proceeding to determine whether a school district has offered or provided FAPE to an eligible child, the burden of proof is on the party seeking to challenge the status quo.  In the instant case, as the moving party challenging Wareham’s decision to terminate Student’s eligibility for special education, Parent has the burden of proof.  That is, in order to prevail on her claim for reversal of the District’s decision and continuation of Student’s special education eligibility, Parent must prove, by a preponderance of the evidence, that termination of eligibility would deprive Student of a free, appropriate public education.  Further, for Parent to prevail on her claims for compensatory relief, she must prove, by a preponderance of the evidence, that Wareham committed procedural violations that deprived Student of a FAPE, or that deprived Parent of meaningful participation in development of Student’s educational program. Schaffer v. Weast, 546 U.S. 49 (2005)   

The instant case concerns whether Wareham’s proposal to graduate Student in June 2021, thereby terminating his special education eligibility, was appropriate, or whether Student continued to qualify as an eligible “child”, entitled to continued services from WPS.  The answer turns on whether Student could properly be graduated from Wareham in June 2021, and the question of whether he can be graduated depends on two things:  first, whether Wareham fulfilled the procedural requirements for terminating services and, second, whether the post-high school transition services that Wareham provided to Student were reasonably calculated to provide him with FAPE.  Doe v. Marlborough Public Schools, 54 IDELR 283 (D. Mass. 2010).  See also: In Re: Nauset Public Schools, 116 LRP 12351, BSEA Nos. 1505976, 1507508 (Byrne, 2015); In Re: Harvard Public Schools, Ruling on Motion for Summary Judgment, 79 IDELR 206, BSEA No. 2108881 (Kantor Nir, 2021).

Graduation and Special Education Eligibility


To be eligible for special education, a student must be a “school aged child” with a disability.  To satisfy that definition of “school aged child,” the student with a disability must not yet have reached the age of 22 and must not have a high school diploma. 34 CFR 300.122(a)(3)(i), MGL c. 71B§1.

To graduate from high school and receive a diploma, all Massachusetts students must meet local graduation requirements, which generally means completing prescribed coursework and demonstrating competency through the MCAS exam.  MGL c. 69, §1D(i).  However, for students who are eligible for special education pursuant to the IDEA and MGL c. 71B this standard is more nuanced. That is, eligible students cannot be required to graduate if they did not receive a FAPE, even if they completed necessary coursework and passed MCAS.  As the District Court stated in Doe v. Marlborough,, supra, “a school district may not properly graduate a student with disabilities if the student was not provided with FAPE as required by the IDEA (e.g., a student did not receive appropriate transitional services…)  Id.  See also the DESE
 publication, Administrative Advisory SPED 2018-2, Secondary Transition Services and Graduation with a High School Diploma. (March 2018). 


In order to determine whether a school district properly graduated an eligible student, a hearing officer must examine first, whether the district complied with the procedural requirements of the IDEA by providing appropriate prior notice of the impending graduation.  This notice requirement is satisfied by documenting Student’s anticipated graduation date in his IEP.  34 CFR 300.43, Administrative Advisory SPED 2018-2, supra.  Second, the hearing officer must determine whether the student has received FAPE as defined in Endrew F., C.D. v. Natick,; D.B. v. Esposito;  and Johnson v. Boston Public Schools, 906 F.3d 182 (1st Cir. 2018), cited above.  
Analysis 

In the instant case, there is no dispute that Student fulfilled Wareham’s local graduation requirements by the end of the 2018-2019 school year.  There also is no dispute that Wareham came to agree that Student had not received FAPE at that time because he had not received adequate or appropriate transition services.  (See testimony of Melissa Fay) Consistent with the requirements of the IDEA in such instances, as discussed above, Wareham agreed to provide such transition services for the 2019-2020 and 2020-2021 school years, and then sought to exit him from special education in June 2021, after two years of transition services.  

With respect to the first prong of assessing the propriety of WPS’ actions, I conclude that by issuing an N-1 form on May 13, 2021, in which the District proposed to terminate Student’s services effective June 8, 2021, and explained its rationale for doing so, it fulfilled the prior notice requirement set forth in the cases and Administrative Advisory referred to above.   Parent does not allege that WPS failed to notify her or Student of the proposed termination.  

Turning to the second prong of the analysis, whether or not Student received FAPE during the relevant time period depends on whether WPS followed the process set forth in the pertinent statutory and regulatory provisions for transition services, and whether those services were calculated meet Student’s unique needs. The requirement to provide transition planning and services to eligible students who require them is rooted in the IDEA’s requirement to prepare students with disabilities for “further education, employment and independent living.” 20 USC 1400(d)(1)(A); Mr. I v. Maine School Administrative District No. 55, 480 F.3d 1, 12 (1st Cir. 2007).  The IDEA defines transition services at 20 USC§1401(34) as follows:

The term “transition services” means a coordinated set of activities for a child with a disability that—

(A)  is designed to be within a results-oriented process, that is focused on improving the academic and functional achievement of the child with a disability to facilitate…movement from school to post-school activities, including post-secondary education, vocational education, integrated employment (including supported employment), continuing and adult education, adult services, independent living, or community participation;

(B)  is based on the individual child’s needs, taking into account…strengths, preferences and interests; and

(C)  includes instruction, related services, community experiences, the development of employment and other post-school adult living objectives, and…acquisition of daily living skills and functional vocational evaluation.  

The corresponding federal regulation, 34 CFR §300.43, tracks much of the statutory language, elaborating that transition services are a “coordinated set of activities” that is “designed to be within a results-oriented process…” 34 CFR §300.43(a). The regulation further states that transition services “may be special education, if provided as specially designed instruction, or a related service…” 34 CFR §300.43(b).  In Massachusetts, transition planning must begin when a student is fourteen years old,
 and continue until the student has either graduated or turned 22 years of age.

The Massachusetts DESE has issued several Technical Assistance Advisory memoranda to guide school districts, parents, and the public on implementation of the transition services mandate.  One such Advisory, SPED-2017-1: Characteristics of High Quality Secondary Transition Services, expands upon the definitions of transition services contained in the federal statutory and regulatory provisions referred to above.  For example, the Advisory states that school districts should “provide a sufficient range and continuum of coordinated transition services to meet the full range of [14 to 22-year-old] students’ needs.”  In particular, for students aged 18 to 22, districts should have the capacity to teach skills necessary for the following post-school activities: postsecondary education and/or training, seeking, obtaining and maintaining employment, independent living, accessing community services, and self-managing medical and personal needs.” Id.  

The Advisory goes on to state that “coordinated” transition services as described in the IDEA and federal regulations are those which proceed “in a well-thought-out-, stepwise, developmental progression,” and that progress be tracked from year to year.  Additionally, services should be individualized, encompassing a variety of experiences that reflect an individual student’s unique needs, strengths, preferences, interests, and goals. Finally, in ensuring that services are “results-oriented,” districts should seek to encourage student independence, support generalization of skills, and promote the principle of least restrictive environment (LRE).  Id. 

In the instant case, the Parent does not allege that the two years of post-high school transition services provided to Student were in any way inappropriate.  Further, with the exception of the Parent’s allegation that certain speech therapy services were not provided, which will be addressed below, Parent does not contend that the IEP was not fully implemented. The parties substantially agreed that the goals and benchmarks of the IEPs for 2019-2020 and 2020-2021 incorporated most of the pertinent recommendations in Dr. Piryatinski’s evaluation and addressed Student’s areas of need: social communication, anxiety management, vocational exploration and “soft skills.”  Further, the program in which Student participated, comprising a community college placement tailored for young adults with profiles similar to his, together with related services at the high school, addressed these needs,  Student’s programming conformed to the suggestions in the above-quoted Advisory, encompassing a variety of experiences reflecting Student’s interests and expanding his horizons (including college classes and a pre-COVID internship), encouraged his independence (e.g., by having him attend Project Forward independently) and took place in the least restrictive environment, i.e., in a public school and a community college campus.  There is no evidence to the contrary.


Moreover, Student’s success is uncontested and supported by the evidence.  Student earned top grades of “competent” or “proficient” in nearly all of the many areas assessed by Project Forward.  Of note, vital employment and independence-related skills such as dependability, responsibility, punctuality, and the ability to follow directions and get along with others were assessed to be very strong.  As for related services provided within the high school, the unanimous testimony of providers who had worked closely with Student for two years was that he met or exceeded his IEP goals and benchmarks.  Student’s job coach, Lisa Simpson, testified that he had “outgrown” her program.  Outside of school, Student has held down a job in the community for over a year and drives himself to and from work.  Parent herself testified that Student made excellent progress, and she is rightfully very proud of him.    

  
I found the uncontested testimony of the School’s witnesses, together with the progress reports from WPS and Project Forward to be persuasive.  The School witnesses clearly had worked closely with Student, knew him well, and presented as candid and thoughtful.  Project Forward’s description of Student’s progress in that program was consistent with the testimony of witnesses from WPS.  Thus, the overwhelming weight of the evidence is that the goals that Wareham provided to Student were “appropriately ambitious in light of [Student’s] circumstances,”  Endrew F. 137 S. Ct. at 1001; C.D. v. Natick, 18 -1794 at 14, and the services provided were adequate to implement these goals.  There is no real disagreement on this point, and no evidence to the contrary.  

In fact, as was the case in In Re Harvard Public Schools, supra, Parent simply seeks more of the same or similar services, with new goals.  Parent’s rationale for her position is that Student still has areas of weakness, including in self-advocacy, understanding of social complexities outside of the school setting, communication, and self-care.  Parent testified that Student still needs prompts from her in many situations, that he needed help to secure his supermarket job and apply for his driver’s license, that he is vulnerable to peer pressure and the dangers of the Internet, and that he still does not know how to present himself in public, without prompting.  While she does not disagree that he met his IEP goals, she asserts that since that is the case, the Team should develop new goals for him.    
Parent’s concerns are understandable.  She clearly has a deep knowledge of Student and his needs, is concerned for his future, and is a devoted, committed and tenacious advocate for his interests.  However, Parent presented no evaluations or other credible evidence that Student was denied FAPE or needs continued special education from Wareham as opposed to adult services from the two other agencies to which he has been referred, DDS and MRC.  Dr. Piryatinsky’s evaluation was silent on this subject, and, if anything, seemed to assume that Student would be leaving public school and made recommendations based on that premise.  In short, Parent has presented nothing that would counter the testimony of School witnesses and the documents in the record.
  

Moreover, the IDEA does not require schools to remediate all of a student’s disability-related challenges before graduating him.  As the court stated in Doe v. Marlborough, supra., 

…[T]he inquiry is not whether the Student was fully prepared for independent living or whether he continued to have significant problems in some areas.  All these arguments tend to look at the result where the correct standard is to look at whether the school, by virtue of a reasonably calculated IEP, made educational benefits available to the Student.  Id. (Internal citation omitted).   

  
Based on the foregoing, I conclude that because Student has met all local graduation requirements, and has not been deprived of FAPE, Wareham may graduate him, thereby terminating his special education eligibility, unless he is entitled to compensatory services as discussed below.  

Claims for Compensatory Services  


Parent alleges that Wareham failed to provide Student with speech/language services to which he was entitled between September 2019 and April 2020.  The record establishes that the IEP covering September 2019 to June 2020 provided for speech/language consultation services in Grid A but did not call for direct speech/language services.   Parent partially rejected this IEP based on the absence of such services.  According to emails between the Parent’s advocate and Melissa Fay, exchanged in March 2020, the parties had agreed that the speech/language therapist would “coordinate” with Student’s job coach and counselor to embed communication skills, (presumably per the Grid A speech/language consult), Parent would retract her partial rejection and the parties would assess progress in January 2020.  (P-9) 

Apparently, (again, according to the email exchange of March 2020) the speech therapist assigned to Student’s case became unexpectedly unavailable, the staff consultations set forth in the IEP did not occur, and Parent first learned of the problem in January 2020, at which time Wareham proposed an updated speech/language evaluation.  The N-1 form making this proposal did not propose any other speech/language services.   Parent declined one suggested evaluator, because she was not comfortable with the provider, and a second potential evaluator withdrew because of a conflict.  Eventually, in or about March 2020, a speech/language evaluation did take place.  The District asserts consent, and there is no evidence to the contrary in the record. 
Clearly, WPS committed a procedural violation; the School failed to provide 6 months of consultation between the speech therapist and staff as mandated by Student’s IEP in violation of 603 CMR 28.05(7)(b).  Such omission, even if unavoidable, is not technical or de minimis.  However, to support a claim for compensatory services based on this violation, Parent would be required to demonstrate deprivation of an educational benefit, and Parent has not done so, or even presented any evidence suggesting that Student was harmed by the lack of consultation.  On the contrary, Student has met all graduation requirements and achieved his IEP goals, including his Communication goal.  In the unique circumstances of this case, Parent has not met her burden of showing that she is entitled to compensatory services for the loss of consultation time during the period in question.  
Parent further alleges that the 2021 summer program that WPS provided to compensate for vocational services missed during COVID was insufficient.  Parent presented no evaluation or other evidence to support this claim.  As such, the claim is a mere allegation and cannot give rise to compensatory relief.


Parent also asserts that she was unable to participate fully and meaningfully in Student’s Team meetings because they were conducted in English, which is not her first language. This claim also fails. Federal regulations implementing the IDEA at 34 CFR §300.322(e) requires school districts to “take whatever action is necessary to ensure that the parent understands the proceedings of the IEP Team meeting, including arranging an interpreter for parents…whose native language is not English” in order to support parents’ ability to participate.   In the instant case, however, the record establishes that as soon as the Director of Student Services became aware of Parent’s language issues in the summer or fall of 2019, the School responded by listing the home language as Indonesian on Student’s IEPs and repeatedly offering interpreters for meetings and document translation services.  Parent declined these offers, stating that so long as her advocate was present, she did not require such services.  

Further, witness testimony established that Parent attended all Team meetings, participated in discussions, and showed no indication that she did not fully understand what was being said.  Regardless of this testimony, I do not second-guess Parent’s claim of a language barrier.  Parent may have presented as comprehending more than she actually did, especially given the technical language used in the Team process and the inherent stress involved in meetings regarding one’s disabled child. Nonetheless, Parent’s claim that her participation was impeded by her language difference is defeated by her having declined offers of accommodation, and she is not entitled to compensatory services on this basis.  See CG ex rel. AS v. Five Towns Community School District, supra. 

Finally, Wareham agreed to fund Student’s Project Forward tuition for the 2019-2020 and 2020-2021 school years.  The record establishes that Student received financial aid (a federal Pell Grant), which was applied to the tuition.  As a result, Wareham was not billed for the tuition and therefore did not make payments.  The record further establishes that as a result of this financial aid, Student’s lifetime Pell Grant eligibility was diminished in the amount of $4602.00.  

A “free” appropriate public education is defined, in part, as special education and related services that are provided “at public expense…and without charge” to parents of eligible students.  34 CFR 300.17(a).  The Office of Special Education Programs (OSEP) has addressed this issue in the context of Medicaid, and has ruled that “a district may not use a parent’s or child’s public insurance or benefits to pay for a related service if doing so will reduce the parent’s ability to obtain coverage for that service outside of school.”  OSEP Letter to McKinney, 62 IDELR 152 (September 5, 2013).  Otherwise, use of the benefits may “violate the IDEA’s no cost provisions.”  Id.  

The same principle applies in the instant case.  A reduction in the lifetime amount of Pell Grant aid available to Student constitutes an inadvertently-imposed “cost” prohibited by the IDEA.  Parent and Student are entitled to be made whole for this diminution of available benefits.  At the time of the hearing, the parties did not know of a mechanism for accomplishing this task, but it would be appropriate for the School to investigates how to rectify the situation.  If it is not possible for the District to replenish Student’s Pell Grant availability by forwarding tuition payments to CCCC or otherwise, Wareham should provide compensatory services approximating the amount at issue to ensure that the Project Forward placement was provided “at no cost” to Student and Parent.   

CONCLUSION


Based on the foregoing, I conclude that Wareham’s proposal to graduate Student from high school and terminate his special education services was appropriate.  I further determine that Parent is not entitled to compensatory services based on her claims regarding speech/language consultation, or COVID compensatory services.  She also is not entitled to compensatory services based on her allegedly having been prevented from fully participating in the Team process.  However, Parent would be entitled to compensatory services corresponding to the $4502.00 reduction in the lifetime availability of Pell Grant funds to Student, if Wareham is not able to otherwise restore Student’s grant fund by that amount.

ORDER


Within 20 calendar days from the date of this Decision, Wareham shall either take all necessary steps to restore Student’s Pell Grant balance by the $4502.00 referred to above or such other amount as may be required to fully replenish the fund, or, if such action is impossible or impracticable, to provide Student with compensatory services corresponding to this amount.  Wareham may graduate Student, award his high school diploma, and terminate his special education eligibility after it has either fully replenished his Pell Grant balance or upon completion of any compensatory services provided in lieu of doing so.  Alternatively, Wareham may graduate Student, and provide or fund compensatory services to be delivered as a supplement to Student’s services from either or both adult agencies.  Under either scenario, the Wareham Team, which shall include Parent, Student, and representatives of DDS and MRC shall determine the type and timing of services. 
By the Hearing Officer,

Sara Berman


Dated:  December 17, 2021

Sara Berman
� Student was 20 years old at the time of the hearing and turned 21 in November 2021.


� Parent’s representative clarified that she is not a professional advocate, but, rather, a family friend who has been assisting Parent and Student.  


� This hearing request was assigned BSEA No. 2201653  


� Pursuant to this agreement Parent withdrew the above-referenced hearing request.    


� At least some of the classes at CCCC were conducted remotely.  The record is unclear as to whether the services at Wareham High School were delivered remotely, in person, or under a hybrid model.  


� Student earned two scores of “2”, designating an “emerging” skill, in “executing a radio show,” and understanding the history of mass communications.  Instructor comments indicated that Student was “progressing as he should” in those areas.  (S-19)   


� ServSafe is a food safety training and certification program for the food service industry.


� Wareham actually offered Parent and Student two different summer programs to choose from, and they selected SAIL because it offered a full day of services while the other program provided only half-days.  (Fay)


� According to Melissa Fay, the offers and refusals of these language services were documented in writing; however, the record contains no such documentation.  Parent did not dispute Ms. Fay’s testimony; therefore, I credit it despite the lack of documentation.


� In C.D., the First Circuit reiterated its conceptualization of FAPE set forth in earlier cases as educational programming that is tailored to a child’s unique needs and potential, and designed to provide “‘effective results’ and ‘demonstrable improvement’ in the educational and personal skills identified as special needs.” 34 C.F.R. 300.300(3)(ii); Burlington II, supra; Lenn v. Portland School Committee, 998 F.2d 1083 (1st Cir. 1993);  D.B. v. Esposito, 675 F.3d 26, 34 (1st Cir. 2012)





� See In Re: Medford Public Schools, BSEA No. 200451 (Figueroa, 2020) citing cases from several circuits standing for the principle that while the purpose of the compensatory remedy is to indemnify a disabled child for services that were required to be delivered under an IEP or §504 plan and improperly withheld, “the same need not be a quid pro quo.” Id.  


� Department of Elementary and Secondary Education


�The Massachusetts special education statute at MGL c. 71B, §1 requires school districts to begin transition planning no later than the age of 14, according to the standards set by the IDEA. 


� .  Parent did submit a letter dated June 11, 2021 from Student’s neurologist, Dr. Eugene Roe of Boston Children’s Hospital, which stated that given Student’s diagnoses, he “would benefit from the support that school services can provide” to help Student develop skills in communication, self-advocacy, and the like.  (P-13) Dr. Roe’s letter was not presented to the Team for consideration.  He was not listed as present at Team meetings and did not testify at hearing.  There is no evidence as to his familiarity with Student’s programming or progress for the past two school years.  As such, I cannot give evidentiary weight to this letter.  
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