COMMONWEALTH OF MASSACHUSETTS
DIVISION OF ADMINISTRATIVE LAW APPEALS
BUREAU OF SPECIAL EDUCATION APPEALS

_______________________________
In Re:  Student
&






BSEA #2203555
Springfield Public Schools
_______________________________

RULING ON PARENT’S MOTION TO BAR DISTRICT FROM SUBMITTING LATE RESPONSE, MOTION TO DISMISS AND REQUEST FOR RECONSIDERATION IN RESOLUTION MEETING VIOLATION AND ORDER IN FAVOR OF PARENT FOR DISTRICT VIOLATION OF WELL ESTABLISHED BSEA TIMELINES
This matter is before the hearing officer on Parent’s Motion requesting that the hearing officer (1) bar Springfield Public Schools (“Springfield” or “District”) from submitting a late response to Parent’s Amended Hearing Request filed on April 8, 2022; (2) reconsider a prior ruling regarding the District’s failure to convene a resolution meeting; and (3) issue an “Order in Favor of Parent for District Violation of Well-Established BSEA Timelines.”  Springfield has not filed a response to this Motion.  For reasons discussed in this Ruling, Parent’s Motion is DENIED.  
RELEVANT PROCEDURAL HISTORY

On April 8, 2022, Parent filed an amendment to her pending hearing request in which she added allegations that Springfield had (1) unlawfully deprived Parent of reasonable accommodations for her (Parent’s) disability during an “exit meeting” for Student and (2) had breached Student’s confidentiality when the Special Education Director forwarded an email to her husband and daughter that contained personally identifiable information relative to Student and/or Parent.  The BSEA issued a standard Amended Notice of Hearing with a new hearing date of May 16, 2022, as well as notice of the following deadlines: 

For filing Response to Hearing Request:  4/21/22
To Challenge Sufficiency of Hearing Request:  4/26/22
For Convening Resolution Meeting: 4/26/22
End of 30-Day Resolution Session: 5/11/22

The District did not file a written response (or other responsive pleading) to the Amended Hearing Request on or before the deadline of April 21, 2022, and did not file a request to file a late response.  On April 22, 2022, the day following the response deadline, Parent filed the above-entitled Motion seeking an order barring the District from filing such response or a motion to dismiss.  On April 25, 2022, four days after the deadline, Springfield filed a responsive pleading in the form of Motion to Dismiss or for Summary Judgment with respect to certain claims raised in Parent’s Amended Hearing Request.  Parent filed her Response thereto on May 16, 2022.
  A Ruling in that Motion is pending.  
Springfield neither convened a resolution meeting on or before April 26, 2022, requested/proposed mediation in lieu of a resolution meeting, nor waived the resolution meeting in writing.  In her Motion, Parent states that she has not “waived, agreed to waive or refused the mandatory Resolution Meeting.”  
ANALYSIS AND RULINGS
(1) Motion to Bar District from Filing Late Response; (3) Request for Order in Favor of Parent for District Violation of Well Established BSEA Timelines

Parent seeks consequences for the District’s 4-day delay in filing a responsive pleading in the form of “barring” such pleading, i.e., precluding the hearing officer from considering it, as well as issuance of an “order in favor of Parent.”  While Parent has not defined such an “order,” I interpret it to mean a ruling in her favor either on the District’s Motion to Dismiss or for Summary Judgment or on some or all of the underlying claims in the Amended Hearing Request.  Parent’s Motion must be DENIED, because there is no legislative or regulatory authority to grant the remedy she seeks. My reasoning follows.


 The IDEA and implementing regulations state that no later than ten days following service of a hearing request (called a due process complaint in the Federal law) by a parent, school district, or other party, the party receiving the request must send a written response to the hearing officer and the filing party that addresses the issues raised in the hearing request. See 20 USC §1415(c)(2)(B)(i)-(ii); 34 CFR 300.508.(e). This requirement is reiterated in Rule I.D. of the BSEA Hearing Rules and in the standard Notice of Hearing issued by the BSEA upon receipt of a hearing request.  

While the pertinent Federal statute and regulation require the non-filing party to submit a response to a due process complaint, they do not provide for consequences to a party who either fails to respond or responds after expiration of the ten-day deadline.  Moreover, neither the Massachusetts special education statute or regulations,
 nor the state Administrative Procedures Act (APA) or its implementing regulations,
 contain any language that imposes consequences for failure to respond to a complaint prior to the statutory deadline.  There are no provisions that would allow a hearing officer to “bar” a party from filing a late response to a hearing request or require a “default” decision on the merits in favor of the party filing the hearing request. 

At most, Rule IX.F. of the BSEA Hearing Rules, titled “Failure to Prosecute or Defend,” provides that if a party “indicates an intention not to continue with prosecution of the claim,” by failing to “file documents required by statute or regulation, to respond to notices or correspondence to comply with orders of the Hearing Officer, [or] to appear at the scheduled hearing,” the hearing officer may dismiss the hearing request.  If one party fails or refuses to attend the hearing, the hearing officer may conduct the hearing with only the other party present; however, far from automatically issuing a “default judgment” against the non-appearing party, BSEA hearing officers customarily consider all available evidence at the hearing and provide multiple opportunities for the absent party to supplement the record. See, for example, In Re: Millbury Public Schools & Walter, BSEA No. 1801409, 24 MSER 152 (Byrne, 2018). In any event, the District’s 4-day delay in filing its responsive pleading is in no way comparable to a circumstance where a party persistently fails to comply with orders of the hearing officer or fails to appear at a hearing.      

The BSEA addressed the issue of a late-filed response to a hearing request when it denied parents’ Motion for Default Judgment in In re Ann v. Springfield Public Schools, BSEA No. 06-1175, 12 MSER 1 (Oliver, 2006), stating: 
There is nothing under IDEA 2004 which delineates any ramifications for failing to respond to Parents’ Hearing Request within the ten-day framework.  There are no default procedures under federal or state special education law, the Massachusetts Administrative Procedures Act, or the formal rules of state adjudicatory practice and procedures (801 CMR 1.01).  


In the case cited above, the School had requested a 10-day extension of the deadline for filing a response,
 and then did file such response within that period.  Parents had not objected to the extension of the timeline, but nevertheless requested a “default” judgment in their favor.  While the hearing officer in that case considered the School’s unopposed request for an extension, this request was not the determining factor in the ruling.  Rather, the hearing officer emphasized the absence of a legal basis for “defaulting” the School, stating that “there is no statutory or regulatory language in the governing statutes or regulations that would support Parents’ proposal for a “default” judgment against the School, which the hearing officer termed “an extreme and unjust remedy.” Finally, the hearing officer noted that Parents had not been prejudiced by the 10-day delay in the School’s filing of their response.  

The analysis in In Re: Ann is applicable here.  Although the District did not make a formal request to extend the deadline for filing its responsive pleading, it filed its Motion to Dismiss or for Summary Judgment only four calendar days after expiration of the that deadline, and this four-day delay has not prejudiced Parent in any way.  
Ruling:  Parent’s Motion to Bar District from Filing Late Response; Request for Order in Favor of Parent for District Violation of Well Established BSEA Timelines is DENIED.  

(2) Request for Reconsideration In Resolution Meeting Violation

The IDEA requires school districts to convene a “resolution meeting” within 15 days after service of a due process complaint/hearing request and prior to commencement of a hearing.  See 20 USC §1415(f)(1)(B); 34 CFR §300.510.  The Federal requirement is mirrored in Rule I.F. of the BSEA Hearing Rules for Special Education Appeals (Hearing Rules).  There is no dispute that Springfield did not convene the statutory resolution session after service of either the original hearing request in this matter, or the Amended hearing request.  


With respect to the original hearing request, in my Ruling on Eight Motions, issued on February 23, 2022, I determined that the BSEA has no authority to impose “sanctions” on a school district that fails to convene a resolution meeting within the requisite time period.  Rather, the consequence for such failure is that the district loses its last chance to resolve the matter informally prior to undertaking the time and expense of litigation, and the parent may proceed with the due process hearing.  

In her current Motion, Parent seeks reconsideration of the above-referenced Ruling, arguing that where 34 CFR §300.510(b)(4) allows a school district to request dismissal of a parent’s due process complaint if the parent fails to participate in a resolution meeting, school districts should also be subject to significant consequences for such failure.  Parent’s Motion states the following:
[W]hen the parent has been unable to obtain the participation of the district in a resolution meeting despite making reasonable efforts to do so, Parent should also be entitle[d] to equal sanctions, Parent should Prevail in the Hearing.  Turning a blind eye to those violations is tantamount to an error of law, grounds for a Federal Appeal, and certainly a denial of a [f]air impartial hearing.  Under 34 CFR §300.510(b)(5), if an LEA fails to hold a resolution meeting within the required timelines…the parent may seek the intervention of the hearing officer to begin the due process hearing timeline.  The hearing officer’s intervention will be necessary to either dismiss the complaint or to commence the hearing, depending on the circumstances.  During this Due Process Hearing, I have not waived, agreed to waive, or refused the mandatory Resolution Meeting.    

Parent has provided no factual or legal basis to alter my previous Ruling on this issue.  On the contrary, Parent’s correct recitation of the elements of 34 CFR §300.510(b)(5) reinforces the basis for the prior Ruling, which stated that under the pertinent statute and regulations, the only “consequence” that a hearing officer may impose on a school district that has not convened a resolution session within the requisite timelines is to commence the hearing, thereby denying the district its last opportunity to resolve the matter prior to having to defend itself in litigation. 

This interpretation of the pertinent regulation, 34 CFR §510(b)(5), is consistent with that of the U.S. Department of Education. In a guidance document entitled Questions and Answers on IDEA, Part B Dispute Resolution Procedures (July 2013), The Office of Special Education Programs (OSEP) states that if a school district fails to meet its obligation to convene a resolution meeting within 15 days, delays the hearing by scheduling the meeting at times or places inconvenient to the parent, or otherwise does not participate in good faith in the resolution process, “parents are able to request a hearing officer to allow the due process hearing to proceed.”  This Guidance is adopted from drafters’ commentary on the pertinent regulation at 71 FR 46702 (August 14, 2006).  

The BSEA has consistently interpreted the above-cited regulation to allow the hearing officer to commence the hearing if the school district fails to convene a resolution meeting.  Rule 1.F., Footnote 4, of the BSEA Hearing Rules states, “[i]f, for reasons other than a parent’s failure to participate, the school district fails to convene a resolution meeting within fifteen calendar days of receipt of the hearing request, it shall be deemed to have waived the resolution session, and the hearing may occur.” (Emphasis supplied).  BSEA hearing officers have applied the regulation by allowing a hearing to go forward if the school district fails to convene a resolution meeting.  See, e.g., Amherst-Pelham RSD v. Student, BSEA 07-2259, 3796, 13 MSER 160 (Figueroa, 2007), citing In Re: Ann, supra, and In Re: Student v. Mt. Greylock RSD, BSEA No. 06-6459, 12 MSER 177 (Figueroa, 2006).  Parent has presented no legal authority for me to do otherwise.  
Ruling:  Parent’s Request for Reconsideration of Resolution Meeting Violation is DENIED.
CONCLUSION AND ORDER
.


For the reasons stated above, Parent’s above-entitled Motion is DENIED.  
By the Hearing Officer,
/s/  Sara Berman
_______________________
Sara Berman

Dated: May 25, 2022
�Parent’s request for an extension of time to file her response was granted.  


� MGL c. 71B, 603 CMR 28.00 et seq.  


� The state APA is codified at MGL c.  30A, §12 and the Formal Rules of the Standard Rules of Adjudicatory Practice and Procedure are codified at 801 CMR 1.01.  The Formal Rules apply to BSEA proceedings unless superseded by the BSEA Hearing Rules.  


� It appears that the hearing officer did not rule on the unopposed request.
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