Bureau of Special Education Appeals (BSEA) Advisory Council
Monday, May 5, 2025, 12:00 pm - 1:30 pm
Virtual Meeting
MINUTES

Attendance: 
Council Members Present: Kate Lipper-Garabedian, Co-Chair; Karen Adelman-Foster, Co-Chair; Ruth Diaz, representing the Federation for Children with Special Needs; Attorney Diana Santiago, Legal Director for the Massachusetts Advocates for Children; Attorney Stefanie Krantz, Senior Attorney for the Disability Law Center; and Attorney Michael Long, Counsel for the Massachusetts Association of School Superintendents; Pamela Nourse, representing the Massachusetts Association of School Committees; Carla Jentz, Executive Director of the Massachusetts Administrators of Special Education joined the meeting after it started.

Council Members Absent:  None.

Invited Guests/Panelists: Reece Erlichman, Director (BSEA); Myrto Flessas, Coordinator of Mediation and Facilitation (BSEA); Marguerite M. Mitchell, Hearing Officer (BSEA); Natalie S. Monroe, Chief Administrative Magistrate (DALA); Iraida J. Alvarez, Acting Deputy Commissioner (DESE).  

Public Input Participants:  None

Agenda: 
I. Welcome and Agenda Review
II. Public Comment Period
III. Approval of Minutes 
1. Approval of March 2024 Minutes
2. Approval of of January 27, 2025 Minutes
IV. Review of Advisory Council Charge
V. Old Business
A. Requiring Representation for Participation in Settlement Conferences
VI. New Business
1. New BSEA Letter:  Communication to Parents Regarding Rejected IEPs
VII. Member Updates
VIII. Next Steps/Closing

I. 	WELCOME AND AGENDA REVIEW
Co-Chair Kate Lipper-Garabedian began the meeting at approximately 12:02 pm.  Co-Chair Lipper-Garabedian introduced herself and had the members announce their presence and role, as noted in the Attendance section above.  She then had the invited guests announce their presence and role as noted in the Attendance section above.  

Co-Chair Lipper-Garabedian then reviewed the meeting agenda, noting that it was also posted on line and that under old business the plan was to discuss an agenda item that the Council had run out of time to discuss at the last meeting.  

II.	PUBLIC COMMENT PERIOD
None.

III. 	APPROVAL OF MINUTES 

A Motion was made by Attorney Michael Long, seconded by Ruth Diaz to approve the January 27, 2025, minutes as drafted.  All voted in favor of the Motion.

Discussion about approval of the March 18, 2024 minutes occurred.  These minutes had yet to be approved due to lack of a quorum at the meeting where their approval was an agenda item.  These minutes were not circulated to the members before this meeting, though, so they will be circulated for the next meeting, and added to that agenda.  

IV.	REVIEW OF ADVISORY COUNCIL CHARGE 	

Co-Chair Lipper-Garabedian reviewed the charge of the Council and noted that one of the agenda items today will be a discussion of the requirement of both parties having legal representation to participate in Settlement Conferences at the BSEA.

V.	OLD BUSINESS
Director Erlichman first advised that after much deliberation, research and hearing input from the special education field, while she still believes that the rationale for all parties participating in settlement conferences to be legally represented remains valid, she will be suspending this requirement and proceeding to hold settlement conferences with the other 3 remaining criteria in place.  She noted that she had already begun to operate this way as she had scheduled a settlement conference with a Parent who was only represented by an advocate, although the settlement conference did not ultimately take place due to the unavailability of one of the parties.  She shared that any party interested in participating in settlement conferences should email Director Erlichman to schedule one.  

In response to questions from Co-Chair Lipper-Garabedian and Ruth Diaz, Director Erlichman confirmed the 3 original criteria are: 1. Both parties agree to participate in the settlement conference; 2. The settlement conference is requested to address a matter where a Hearing Request has been filed; and 3. The Hearing Officer endorses the settlement conference process as useful.  

In response to a question from Co-Chair Adelman-Foster as to the history of the legal representation for parties requirement, Director Erlichman explained that she had started the settlement conference process with the original 3 criteria and the legal representation requirement had evolved as a result of there being settlement conferences that occurred wherein a tentative agreement had finally been reached after multiple hours spent with pro se parents and a represented District (as Districts are always legally represented), but when the parties began to reduce their agreement to writing, and the unrepresented parties would be asked to waive certain requirements as part of boilerplate provisions to the settlement agreements, the pro se parents would often be surprised by these legal boilerplate terms and not comfortable proceeding with them.  Director Erlichman was then also uncomfortable finalizing the resolution in writing in light of the discomfort of the pro se parents.  As she believed it was important that all participants make knowing waivers and have informed consent to their agreements, she implemented the legal representation requirement for both parties participating in settlement conferences.  

However, since then, Director Erlichman has considered constituent concerns, especially those arguing the unfairness of offering a dispute resolution process only to legally represented parties.  She also researched the standard this requirement should be held to– strict scrutiny or the rational basis standard.  At the end of this analysis and reflection, she had initially felt that the “good outweighed the bad” and planned to maintain the requirement of legal representation for all parties.  However, after further consultation with DALA Chief Magistrate Monroe, and other legal resources in the Commonwealth, she has decided to proceed again with having unrepresented parties at settlement conferences.  

In response to a question from Ms. Diaz as to whether boilerplate provisions could be shared ahead of time, Director Erlichman explained that she had considered that, but there is no standard boilerplate, they vary slightly between the law firms representing District, and District’s attorneys have informed her they could not necessarily share potential or proposed boilerplate provisions as the settlement conference process would often determine the boilerplate provisions that would be included in a final agreement, so it could not be known ahead of time.  Additionally, having attorneys available to review final versions of the settlement agreement once it is drafted, as some advocates have requested, goes against the underlying concept of the settlement agreement process providing the ability to reach a final agreement in one day.

However, after further conversations with Ms. Flessas, Director Erlichman plans to meet with the mediators to learn how they approach reaching agreements with unrepresented parties without it resulting in non-agreements, as attorneys are rarely at any mediations.  Ms. Flessas advised that the waivers in mediation agreements are developed organically during the mediation by both parties and the mediator explains to the parties what the waivers mean so as to ensure that people fully understand what they are signing.  

Attorney Santiago thanked the BSEA for undertaking this reflection and making a decision to change as she acknowledged that changes in procedure are challenging undertakings.  She suggested discussing the issue of waivers at the start of or prior to settlement conferences as part of a “what to expect” conversation so pro se Parents can understand what the District will be getting out of the process if there is a final agreement reached.  She acknowledged that Districts participate in settlement conferences because they are interested in having the issues in the hearing request essentially “go away” so this means that if an agreement is reached, she realizes District’s will certainly be asking for claim waivers.  By explaining this to pro se parties ahead of time, this may avoid problems at the end.  Director Erlichman agreed that going forward she intends to have a call with pro se parties in advance of settlement conferences to discuss what to expect from the process.  Ms. Flessas confirmed that this is the process followed currently with mediations.  

In response to a question from Co-Chair Lipper-Garabedian Director Erlichman advised that since COVID, the number of settlement conference per year is in the high 40s, but prior to COVID it was 60 to 70 a year.  

In response to a question from Co-Chair Lipper-Garabedian, Director Erlichman explained that in addition to announcing this change today at this Advisory Council meeting, she will be reviewing and updating all BSEA publications and suggested adding it to the BSEA News section of the BSEA’s website, which Attorney Krantz supported.

Attorney Krantz and Director Erlichman then discussed the proposed pre-settlement conference conversation further.  Director Erlichman indicated that while she is thinking of making such calls, she needs to be careful not to dissuade people from participating in the settlement conference itself, as this will go against the overall goal of having settlement conferences as an alternative dispute resolution.  Should she make these calls, though, she will have general standard waiver language accessible to discuss with pro se parties.  

Director Erlichman concluded by emphasizing the voluntary aspect of Settlement Conferences, so it remains to be seen if Districts proceed to pursue this resource with unrepresented parties.  If they do not, then the overall proportionate number of Settlement Conferences held versus Settlement Conferences requested may drop.

Attorney Long discussed his concern that providing a boilerplate or sample waiver language may create further issues at the end if actual waiver language looks different.  However, he appreciates that a second look at the representation requirement for parties has happened and, on behalf of Superintendents, he feels overall that eliminating this requirement is a better outcome.  He suggested Director Erlichman provide a list of provisions rather than sample language, and Director Erlichman agrees a generic description of the types of waiver provisions is a good way to proceed rather than giving sample language, although she recognizes even doing this may not avoid ultimate concerns or discomfort by unrepresented parties at the end of the Settlement Conference.  

Finally, in response to a question from Co-Chair Lipper-Garabedian, Director Erlichman agreed to provide an update on the posting of this change on the BSEA’s website newsfeed and the work updating BSEA publications related to this change. 

VI.	NEW BUSINESS 

Co-Chair Lipper-Garabedian advised that the updated letter for this agenda item was linked to this meeting’s agenda.  Director Erlichman first advised that based upon constituent calls and feedback, including from members of the Council, it was apparent that despite prior attempts, the BSEA still had yet to provide a communication for families, advising them of their due process options when an IEP is rejected that is not intimidating or alarming.  Ms. Flessas then shared the new letter virtually and explained that this version was found to be a less stressful communication for Parents to receive, while still ensuring that the information was student-specific so the BSEA could track that it has been provided.  The letter lays out the 3 options Parents now have upon rejecting an IEP – to keep working with the District; to ask for a mediation; or to request a Hearing.  According to preliminary reports from the mediators, fewer phone calls relating to questions about what the letter means have been received since it began to be used.  Two districts have even reached out to request a generic version of the letter to provide to their families.  

In response to a question from Co-Chair Lipper Garabedian, Ms. Flessas confirmed that the letter has been translated into the more common languages and is able to be translated on demand with the less common languages.

Ms. Jentz was truly appreciative of the letter’s focus initially being on continuing to work with the District.  A focus on continuing to work together can be a positive way to promote exploring conflict resolution and she recognizes that conflicts can be a good thing in the special education process as they can lead to a more comprehensive and complete IEP.  

Ms. Flessas then paused the discussion to introduce the new BSEA mediator, Mara Shulman, and new BSEA Team Facilitator, Rebecca Comisky.  Ms. Shulman has an extensive background in advocacy for children.  Ms. Comisky has been involved in the ADR (Alternative Dispute Resolution) and special education communities for years and is currently getting an advanced degree in ADR.  Ms. Comisky has “hit the ground running”.  

Going back to Ms. Jentz’s comment, Ms. Flessas advised that in mediation there is a lot of discussion and work done to normalize people having differences and disagreements so as to focus on agreement areas and finding a shared vision.

In response to a question from Co-Chair Lipper-Garabedian “For Office Use Only” was then explained to be where the District Name, Student Name and BSEA # is to be located so that Districts can track that they provided the BSEA with rejected IEP and the BSEA can track that they provided Parents with their dispute resolution options.  However, rather than starting with this information, the BSEA is “flipping the visual”.

Ms. Diaz noted that she loved it and that it was great.  Attorney Santiago also finds it to be a huge improvement.  Ms. Nourse further agrees that it looks great.  Finally, Ms. Jentz commented again to say that she thinks it gives off the right feel for schools and parents.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                     

VII.	MEMBER UPDATES

None.

VIII.	NEXT STEPS/CLOSING

Upon Co-Chair Lipper-Garabedian’s inquiry no members had any agenda items for the next meeting.  Potential dates and agenda items will be circulated before the next meeting.  That date is not set, but it is slated to occur somewhere in Q3.  

Co-Chair Adelman-Foster moved an adjournment, and Ms. Diaz seconded the motion.  Upon a unanimous vote, the meeting adjourned at 12:41 PM.  


