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RECOMMENDED FINAL DECISION
A ten citizen group (“Petitioners”) initiated this appeal of a Superseding Order of Conditions (“SOC”) issued by the Northeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP”) under the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00.  The SOC approved the Applicant’s, Bulfinch Companies, Inc., proposed project, which is the construction of a four-story, 150-room hotel at Cambridge Discovery Park (“CDP”).  CDP is a 26.5-acre site located in the northwest corner of Cambridge.  The Project at issue includes construction of a drop off and short-term parking area, access drive, and associated grading, drainage, utilities, and landscaping at what is known as “Building 600,” Acorn Park Drive.  
The site contains one wetland resource area: Bordering Land Subject to Flooding (“BLSF”).   With the exception of small areas of Acorn Park Drive and immediately adjacent land, all of CDP is located within the 100-year floodplain.  In accordance with the Act and its regulations (310 CMR 10.00), MassDEP presumed that this area serves to protect one or more of the interests identified in the Act.  The Project must therefore comply with the performance standards in 310 CMR 10.57.

As provided in 310 CMR 10.57(1)a.2, BLSF provides a temporary storage area for flood water which has overtopped the bank of the main channel of a creek, river or stream or the basin of a pond or lake. During periods of peak run-off, flood waters are both retained (i.e., slowly released through evaporation and percolation) and detained (slowly released through surface discharge) by BLSF. Thus, over time, incremental filling or development of these areas causes increases in the extent and level of flooding by eliminating flood storage volume or by restricting flows, thereby causing increases in damage to public and private properties.  Id.  As a consequence, compensatory storage must be provided for all flood storage volume that will be lost as the result of a proposed project within BLSF, when in the judgment of the issuing authority said loss will cause an increase or will contribute incrementally to an increase in the horizontal extent and level of flood waters during peak flows. Therefore, for projects in BLSF the Regulations require that such compensatory flood storage shall be incrementally equal to the theoretical volume of flood water at each elevation, up to and including the 100-year flood elevation, which would be displaced by the proposed project.  310 CMR 10.57(4); see generally Matter of Community of Khmer Buddhist Monks, Inc., Docket No. WET 2013-001, Recommended Final Decision (September 20, 2013), adopted by Final Decision (September 27, 2013); Matter of Quincy, Docket Nos. WET 2011-045 and 046, Recommended Final Decision (May 18, 2012), adopted by Final Decision (June 25, 2012).   
Here, in the SOC, MassDEP found that there was compliance with the preceding BLSF performance standard.  According to the SOC: “The proposed Building 600 represents the next step in a multi-phase redevelopment of the former Arthur D. Little research campus and has been designed in accordance with a Master Plan Special Permit issued by the Cambridge Planning Board and Master Plan Order of Conditions.”  That redevelopment project has been ongoing since approximately 2004, when the first order of conditions (DEP File #123-180) issued.  This Order remains valid through several Extension Permits issued by the Cambridge Conservation Commission as well as the Permit Extension Act of 2012.  The Order requires that upon completion, the overall project will result in net gains of flood storage capacity and pervious area.  Each phase must show no net loss of flood storage capacity at each incremental foot up to the FEMA 100-year flood elevation, as compared to the original pre-October 2004 conditions.  
Special Condition No. 44 of the Order requires that a Notice of Intent application be filed for every future phase of the redevelopment.  This appeal is based upon the phase relating to Building 600, and the Notice of Intent filed for it.  In the SOC MassDEP found that the updated and stamped Flood Storage Table has been provided and shows that there will be a net gain of 13,521 cubic yards of storage from 2004 conditions after construction of Building 600. 
The Petitioners object to the SOC, but their Notice of Claim did not clearly identify the grounds for appeal, and instead: (1) noted some individuals had observed a blue, oily substance at an existing, nearby stormwater outlet and (2) disputed the 13,521 cubic yard gain in flood storage capacity.  The latter objection provided no clear factual or scientific basis for the claim, and was only stated in a general, conclusory manner.  The former claim concerning the blue, oily substance from an existing stormwater structure appears to relate to MassDEP’s enforcement authority, over which there is no jurisdiction in this appeal.  See Matter of Marette and Sons, Inc., Docket No. WET 2010-015, Recommended Final Decision (September 17, 2010), adopted by Final Decision (October 15, 2010); Matter of Luongo, Docket No. 98-053, Final Decision (March 4, 1999).
The Applicant promptly moved to dismiss the Petitioners’ Notice of Claim, asserting a number of deficiencies, but most notably that it did not clearly identify the alleged errors in the SOC and how those alleged errors are inconsistent with the BLSF Performance Standards.  Among other defects, the Petitioners’ Notice of Claim failed to include:  

a clear and concise statement of the alleged errors contained in the Reviewable Decision and how each alleged error is inconsistent with 310 CMR 10.00 and does not contribute to the protection of the interests identified in the Wetlands Protection Act, M.G.L. c. 131, § 40, including reference to the statutory or regulatory provisions the Party alleges has been violated by the Reviewable Decision, and the relief sought, including specific changes desired in the Reviewable Decision.

310 CMR 10.05(7)(j)(2)b.v.  
I issued an Order requiring the Petitioners to respond within two weeks to the Applicant’s Motion to Dismiss.  The Petitioners’ later requested an extension of approximately two more weeks, or until August 20, 2014, to respond to the Motion to Dismiss, which I allowed.  That deadline passed without any response from the Petitioners, and the Applicant therefore moved again for dismissal.  Approximately two weeks later, on September 3, 2014, the Petitioners responded, stating in part that there appeal “has been dropped due to professional and financial reasons. We were trying unsuccessfully to the last minute of the DEP granted extension to acquire a Geo-Physicist to assist.”

Given the above circumstances, I recommend that the Department’s Commissioner issue a Final Decision dismissing this appeal based upon the Petitioners’ (1) apparent voluntary withdrawal of the appeal and their failure to: (2) oppose the motion to dismiss, (3) meet the deadlines established by my prior order, and (4) prosecute the appeal in accordance with the rules and orders.  See 310 CMR 1.01(3)(e), 1.01(5)6, 1.01(10), 1.01(11)(b), and 1.01(11)(d); see Matter of Tucard, LLC, Docket No. 2009-076, Recommended Final Decision (September 2, 2010), adopted by Final Decision (September 28, 2010); Matter of Mangano,  Docket No. 94-109, Final Decision (March 1, 1996); Matter of Town of Brookline Department of Public Works, Docket No. 99-165, Final Decision (June 26, 2000); Matter of Bergeron, Docket No. 2001-071, Recommended Final Decision (February 5, 2002), adopted by Final Decision (February 25, 2002).
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________
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