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SUMMARY OF DECISION
Payments received by a teacher in her last three years of employment at the Mystic Valley Regional Charter School were paid as a career incentive and did not become part of her base salary.  These payments are therefore not “regular compensation” as defined in G.L. c. 32, § 1. See 807 CMR 6.02 (2)(e).
DECISION
The petitioner, Arleen Burke, appeals the decision of the Massachusetts Teachers’ Retirement System (“MTRS”), to exclude from her “regular compensation” payments received in exchange for her completion of three yearly contracts with Mystic Valley Regional Charter School (“MVRCS”). 
The parties have agreed to have the appeal decided based on written submissions in accordance with 801 CMR 1.01(10)(c), and the parties agreed to waive a hearing. On July 31, 2015, Ms. Burke filed proposed exhibits and argument. On November 12, 2015, the MTRS filed proposed findings of fact, proposed exhibits, and argument. Four of the Respondent’s proposed exhibits duplicate those filed by the Petitioner. The proposed exhibits 12, 13, 14, and 15 are duplicate exhibits and, thus, the duplicates are not separately marked.
The following exhibits filed by the parties are in evidence:

Exhibit 1:  Contract between MVRCS and Ms. Burke for the 2014-2015 school year signed April 16, 2014. 

Exhibit 2: Contract between MVRCS and Ms. Burke for the 2013-2014 school year signed May 16, 2013 by Ms. Burke and May 31, 2013 by MVRCS. 
Exhibit 3:  Contract between MVRCS and Ms. Burke for the 2012-2013 school year signed May 14, 2012.

Exhibit 4:  Notice of estimated retirement benefits for Ms. Burke from MTRS prepared April 28, 2015.

Exhibit 5:  Notice from MTRS to Ms. Burke of the denial of certain payments as regular compensation and of her right to appeal dated July 10, 2015.

Exhibit 6:  Notice from MTRS to Ms. Burke of modified estimated retirement benefits prepared July 7, 2015.

Exhibit 7:  Ms. Burke’s retirement application received by MTRS February 17, 2015.

Exhibit 8:  Contract between MVRCS and Ms. Burke for the 2010-2011 school year signed April 16, 2010. 

Exhibit 9:  Contract between MVRCS and Ms. Burke for the 2011-2012 school year signed March 22, 2011.  

Exhibit 10: Email from Anthony Chiccuarelli to Meghan Rosso explaining MVRCS longevity bonuses dated June 10, 2015.
Exhibit 11:  Ms. Burke’s appeal received July 22, 2015.

FINDINGS OF FACT

Based on the evidence in the record, I make the following findings of fact:

1. Ms. Burke began her employment as a teacher with MVRCS in 1998. (Exs. 7, 11.)
2. Ms. Burke worked for MVRCS for 17 years before retiring on June 30, 2015. (Exs. 7, 11.) 

3. By contract, during each of the 2010-2011, 2011-2012, 2012-2013, 2013-2014, and 2014-2015 school years, Ms. Burke received a $5,000 payment in addition to her base salary in exchange for completing her yearly teaching contracts. (Exs. 1, 2, 3, 8, 9.) 
4. The amount of these payments was determined by MVRCS and was based on the number of years of service at MVRCS. (Ex. 10.)
5. As Ms. Burke had been employed by MVRCS for more than 11 years at the beginning of her 2012-2013 contract, she received $5,000 per year for each completed annual contract thereafter. (Ex. 1, 2, 3, 11.)

6. The payments were conditioned on the occurrence of certain events.  Per the 2012-2013 contract, Ms. Burke would receive a $2,500 payment if she remained employed with MVRCS until March 31, 2013. (Ex. 3.)

7. Also, per the 2012-2013 contract, Ms. Burke would receive an additional $2,500 payment if she stayed employed with MVRCS until June 30, 2013. (Ex. 3.)

8. However, per the 2012-2013 contract, if Ms. Burke resigned between March 31, 2013 and June 30, 2013 without giving three weeks’ notice, she would have to repay MVRCS the $2,500 payment. (Ex. 3.)

9. Ms. Burke completed her 2012-2013 teaching contract and received $5,000 for completing her contract. (Ex. 3.)

10. Similarly, per the 2013-2014 contract, Ms. Burke would receive a $2,500 payment if she stayed employed with MVRCS until March 31, 2014. (Ex. 2.)

11. Per the 2013-2014 contract, Ms. Burke would receive an additional $2,500 payment if she stayed employed with MVRCS until June 30, 2014. (Ex. 2.)

12. Per the 2013-2014 contract, if Ms. Burke resigned between March 31, 2014 and June 30, 2014 without giving three weeks’ notice, she would have to repay MVRCS the $2,500 payment plus liquidated damages of $8,553. (Ex. 2.)

13. Ms. Burke completed her 2013-2014 teaching contract and received $5,000 for completing her contract. (Ex. 2.)

14. Per the 2014-2015 contract, Ms. Burke would receive a $2,500 payment if she stayed employed with MVRCS until March 31, 2015. (Ex. 1.)

15. Per the 2014-2015 contract, Ms. Burke would receive an additional $2,500 payment if she stayed employed with MVRCS until June 30, 2015. (Ex. 1.)

16. Per the 2014-2015 contract, if Ms. Burke resigned between March 31, 2015 and June 30, 2015, she would have to repay MVRCS the $2,500 payment plus liquidated damages of $8,690. (Ex. 1.)

17. Ms. Burke completed her 2014-2015 teaching contract and received $5,000 for completing her contract. (Ex. 1.)

18. Ms. Burke filed an application to retire with MTRS on December 27, 2014, with a planned retirement date of June 30, 2015. (Ex. 7.)

19. By letter dated April 28, 2015, MTRS sent a notice to Ms. Burke of her estimated retirement benefits which amounted to $3,560.44 a month. (Ex. 4.)

20. By letter dated July 10, 2015, MTRS modified Ms. Burke’s retirement benefits by excluding the payments in question from her regular compensation. (Exs. 5, 6.)
21. By excluding the payments in question from Ms. Burke’s regular compensation, her retirement payments decreased from $3,560.44 a month to $3,363.57 a month. (Exs. 4, 6.)

22. By letter dated July 20, 2015, the Petitioner timely appealed the Board’s July 10, 2015 decision.  (Ex. 11.)
DISCUSSION


Upon retiring from public service, a Chapter 32 retirement system member is entitled to a superannuation retirement allowance that is based on the member’s average annual rate of regular compensation for her last three years of employment or for her three highest paid consecutive years. G.L. c. 32, § 5(2)(a).  The issue in this appeal concerns Ms. Burke’s regular compensation during her last three years of employment (2012-2015).  During each of these three years, Ms. Burke received payments, per her contract, that were conditioned on her fulfilling her contract for the year.  In order to receive the maximum payments for each of these years and to avoid paying liquidated damages, Ms. Burke was required to remain employed with MVRCS throughout each of her three annual contracts.  Ms. Burke completed each of the three contracts between the years of 2012 and 2015 and was awarded six payments of $2,500 during those years.  Ms. Burke seeks to categorize these payments as longevity payments and as part of her regular compensation calculation for retirement purposes.

 “Regular compensation” subsequent to June 30, 2009 is “…compensation received exclusively as wages by an employee for services performed in the course of employment for his employer.”  G.L. c. 32, § 1.  “Wages” is defined in G.L. c. 32, § 1 as “the base salary or other base compensation of an employee paid to that employee for employment by an employer; provided, however, that ‘wages’ shall not include, without limitation, overtime, commissions, bonuses other than cost-of-living bonuses, amounts derived from salary enhancements or salary augmentation plans that will recur for a limited or definite term….” 

Although the definition of regular compensation was revised as of June 30, 2009, court decisions prior to June 30, 2009 may still serve to demonstrate the types of payments that may be included in regular compensation calculations.  The Supreme Judicial Court has interpreted “‘regular,’ as it modifies ‘compensation,’ [to] import[] the idea of ordinariness or normality as well as the idea of recurrence.  All this contrasts with ‘overtime’ and with the compendious ‘bonus’ which are to be excluded from the compensation that figures in computing retirement benefits.”  Boston Association of School Administrators & Supervisors v. Boston Retirement Bd., 383 Mass. 336, 341 (1981).  As such, a payment must possess elements of “regularity, ordinariness, [or] recurrence” in order for it to be included in a regular compensation calculation.  Id.  

Additionally, MTRS at 807 CMR 6.02 (1) defines regular compensation as:


(1) The term regular compensation as defined by M.G.L. c. 32, § 1 and further defined by 
840 CMR 15.03
 shall include salary payable under the terms of an annual contract for 
additional services so long as:


(a) The additional services are set forth in the annual contract;


(b) The additional services are educational in nature;


(c) The remuneration for these services is provided in the annual contract;


(d) The additional services are performed during the school year.

However, 807 CMR 6.02 (2)(e) explicitly excludes “amounts paid as a career incentive which do not become part of the member's base salary” from calculations of regular compensation.  In Bernardo v. Teachers' Retirement Bd., CR-03-988 (Div. Admin. Law App., Feb. 1, 2006), DALA held that a teacher’s yearly merit bonus was not regular compensation because it was given as an incentive to keep talented teachers within the school system.  Likewise, in Frattaroli v. Teachers' Retirement Bd., CR-03-342 (Div. Admin. Law App., Aug. 2, 2004), DALA held that payments paid as a yearly performance incentive were not regular compensation because they did not become part of the teacher’s base salary. 

 The payments made to Ms. Burke for fulfilling her yearly contracts with MVRCS were paid as career incentives and are not part of her base salary.  Therefore, I conclude that these payments are not regular compensation.

Ms. Burke argues that the six payments of $2,500 from MVRCS between 2012 and 2015 were longevity payments and that she has always expected and earned them based on her 17 years of dedicated service for MVRCS.  In her appeal, Ms. Burke states that, in considering all of the circumstances, including her years of hard work and dedication to the school, it is not fair to exclude these payments from her regular compensation calculation.  She states that she has always followed the rigorous requirements associated with teaching at MVRCS, including working longer school days, working more days per calendar year, and attending more professional development days than is required within traditional public schools.  She states that she is a founder of MVRCS, was involved in preparing its mission statement, and helped write a discipline plan for grades 7 through 12.  She also explained that the clauses within the contracts regarding payback and liquidated damages were not intended to be excluded from regular compensation calculations, but were instead intended to prevent teachers employed at MVRCS from looking for other employment during the school year.  Ms. Burke explained that teachers employed at MVRCS often seek other employment during the school year because of the rigorous teaching requirements at MVRCS.  Ms. Burke lastly states that, as the Human Resources Director of MVRCS is only just learning to navigate the retirement system and because the contingent payment clauses will no longer be included in MVCRS teaching contracts in the future, it is not fair to exclude these payments from her regular compensation calculation. 
Nonetheless, “[n]either the Division of Administrative Law Appeals nor the Contributory Retirement Appeal Board ‘has the authority to employ an equitable remedy in the face of specific statutory language contrary to the position fostered by the Appellant.’”  Kilroy v. Teachers’ Retirement Bd., CR-95-562 (Contributory Ret. App. Bd. May 10, 1996) (quoting Petrillo v. Public Employee Retirement Admin., CR-92-731 (Contributory Ret. App. Bd. Oct. 22, 1993)).  No equitable remedy founded on either fairness or the specific circumstances involved can be provided here because the MTRS regulation at 807 CMR 6.02(2)(e) excludes these payments from regular compensation. 

Additionally, for payments to be included as longevity payments for purposes of regular compensation calculation, they must be paid on a non-contingent basis.  In Collins v. Teachers’ Retirement Bd., CR-05-166 (Contributory Ret. App. Bd., Dec. 29, 2005), CRAB held that longevity payments are regular compensation when they are “regular and recurrent, non-contingent and compensation, and not otherwise excluded by Chapter 32.”  These payments do not meet the “non-contingent” requirement of a longevity payment because they are contingent upon the teacher’s fulfillment of the yearly school contract.  Ms. Burke received these payments on the condition that she continued working beyond certain dates that were specified in her contracts.  These payments would have to be returned to MVRCS along with payment of liquidated damages if Ms. Burke did not work past the required dates.  The payments themselves were not based solely on Ms. Burke’s number of years of service.  Rather, the payments were made if Ms. Burke remained employed with MVRCS throughout each of her yearly contracts.  These payments were intended as an incentive to retain Ms. Burke’s employment throughout the school year and are not part of her base salary.
CONCLUSION
The payments that Ms. Burke received for remaining employed with MVRCS throughout her yearly work contracts are career incentives and are not regular compensation for retirement purposes.  
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	� PERAC defines regular compensation and wages in 840 CMR 15.03(3):





	(3) During any period of active service subsequent to July 1, 2009 the term “regular compensation”, as 	defined by M.G.L. c. 32, § 1, shall be determined subject to the following:





	(a) to be considered regular compensation, any compensation to an employee must be compensation 	received exclusively as wages by an employee for services performed in the course of employment for his 	employer;





	(b) “wages” shall mean the base salary or other base compensation of an employee paid to that employee 	for employment by an employer including pre-determined, non-discretionary, guaranteed payments paid 	by the employer to similarly situated employees, provided, that "wages" shall include payments made by 	the employer to the employee because of the character of the work, because of the employee's length of 	service, because of the time at which the work takes place as a condition of employment in a particular 	position, because of educational incentives, and payments for holding the training, certification, licensing 	or other 	educational incentives approved by the employer for the performance of services related to the 	position the employee holds and payments made by the employer to the employee calculated as a 	percentage of base pay;
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