Re:

Carver VFW Post 7421

Premises:
5 Green Street, P.O. Box 34

Town:

Carver, MA 02355

Heard:

June 10, 2009

DECISION


This was an appeal from the action of the Licensing Board of the Town of Carver for suspending the liquor license of the Carver VFW Post 7421, 5 Green Street, Carver, MA, for a period of ten (10) days.

Facts


On September 29, 2008, at approximately 4:45 p.m., an officer from the Town of Carver was dispatched to the area of the Fire Company 2 for a report of a reported drunk female.  Upon his arrival, he spoke with the woman who, in his opinion was extremely intoxicated.  She initially gave false identification and told the officer she had been drinking at the VFW Post.  She was then placed into protected custody.  


Prior to this offense, the VFW’s liquor license had been suspended on at least two (2) occasions within three (3) years the first being for one (1) day and the second for five (5) days.  On or about February 10, 2009, the Local Licensing Board held a hearing (in accordance with M.G.L. Ch. 138, §64) based on the afore-mentioned allegations in addition to the fact that the club failed to maintain a proper logbook for non-members.


The hearing was then continued without a decision and on April 10, 2009, the Town of Carver Police Chief, Town Administrator and one member of the Local Licensing Board met with James Cleckley, the manager of the VFW Post and tried to settle the dispute.  


On April 14, 2009, the matter resolved and a settlement reached whereby the VFW Post would serve a ten (10) day suspension on specific days.  

Issue


Did Mr. James Cleckley have the authority to settle the dispute for the Carver VFW Post, in his capacity as its manager?

Discussion 


The members of the Carver VFW Post come before the Commission now and state that they would not giver Mr. Cleckley the authority to settle on their behalf.  We disagree and look to the Town’s argument.  By statute and by express terms of his appointment (i.e. manager) Mr. Cleckley is authorized to exercise authority over the VFW’s liquor license.  Part of that authority would be to represent the licensee in hearings of this nature and settle disputes.  


The Town correctly cites Macklin v. Macklin 315 Mass. 451, 455 (1944) in its position stating that Mr. Cleckley represented that the VFW Post was in agreement with the proposed suspension and the Board had the right to rely on Cleckley’s representation.  Again, the Town correctly cites Ferris v. Boston & M.R.R. 291 Mass. 529, 532-3 (1935) in arguing that the Board may have relied upon (to its detriment) the assertions of Mr. Cleckley because they had the option of suspending the license outright.  The VFW Post cannot at his point disavow, as the Town, clearly states, the agreement.  


As the Town so eloquently sets forth in its argument, the purpose of M.G.L. Ch. 138, §26 is to ensure that all corporations holding liquor licenses “designate a specific individual to supervise the operations of the licensed establishments and to provide local licensing authorities with an individual to hold accountable for any transgressions.”  As the Town argued, if the local boards cannot rely upon the express agreement of this appointed person then “the purpose of the statute would be thwarted.”  The Commission agrees.  There needs to be a person appointed who is able to represent the corporation and is able to resolve disputes.  If the members of the corporation are not satisfied with this person, remedies are available to them to rectify this.  However, to come before the Board and argue that the manager has acted in a certain capacity all along and has had certain authority but now does not have the authority to settle the case before us is groundless.  Mr. Cleckley certainly had powers vested in him by the corporation by the position he held.  For the members now to come before the Commission to seek redress and undermine his authority is futile.  

Conclusion

For the aforesaid reasons that the Manager James Cleckley clearly had the authority to settle the case, the appeal is DENIED.

ALCOHOLIC BEVERAGES CONTROL COMMISSION

Susan Corcoran, Commissioner_____________________________________________________

Robert H. Cronin, Commissioner___________________________________________________

Dated in Boston, Massachusetts this 29th day of July 2009.

You have the right to appeal this decision to the Superior Courts under the provisions of Chapter 30A of the Massachusetts General Laws within thirty days of receipt of this decision. 
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