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This is an appeal originally filed under the informal procedure
 pursuant to G.L. c. 59, §§ 64 and 65 from the refusal of the appellee to abate taxes on real estate located in the Town of Westborough, owned by and assessed to the appellant under G.L. c. 59, §§ 11 and 38, for fiscal year 2009 (“fiscal year at issue”).


Commissioner Rose (“Presiding Commissioner”) heard the appeal and, in accordance with G.L. c. 58A, § 1A, issued a single-member decision for the appellee. 


These findings of fact and report are made pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.


Cathleen L. Manning, pro se, for the appellant.


Linda B. Swadel, Chief Assessor, for the appellee.

FINDINGS OF FACT AND REPORT

On the basis of the exhibits and testimony offered into evidence during the hearing of this appeal, the Presiding Commissioner made the following findings of fact.  
On January 1, 2008, Cathleen L. Manning was the assessed owner of a condominium unit located at 6 Ashley Way in Westborough (“subject property”).  For fiscal year 2009, the Board of Assessors of the Town Westborough (“assessors”) valued the subject property at $413,700 and assessed a tax, at the rate of $15.50 per thousand, in the total amount of $6,412.35, which the appellant paid without incurring interest.  On January 12, 2009, the appellant timely filed an abatement application with the assessors.  The assessors denied the abatement application on January 27, 2009.  On April 16, 2009, the appellant seasonably filed her appeal with the Appellate Tax Board (“Board”).  On the basis of these facts, the Presiding Commissioner found and ruled that the Board had jurisdiction over this appeal.
The subject property is a one-unit condominium building built in 2000 with vinyl siding and an asphalt gable-style roof.  The subject property has forced hot air gas heating and central air conditioning.  The subject property contains 1,874 square feet of living space with six rooms, including two bedrooms, as well as two full bathrooms.  Other features of the condominium include an unfinished basement, a 315-square-foot garage, an 89-square-foot open porch, and a 130-square-foot screened-in porch.  The property record card on file with the appellee lists the subject property as being in “very good” condition.  
The appellant presented her case through her testimony; she did not submit any documentary evidence.  The appellant claimed that the subject property was overvalued and the subject assessment was disproportionate to thirty-five purportedly similar units in her condominium development.  The appellant’s abatement application listed three of these purportedly comparable properties and their assessments for the fiscal year as follows:

	8 Lenox 
	$396,800

	3 Essex  
	$410,400

	6 Shaker
	$379,900  


Based on this information, the appellant contended that the subject property should have been assessed at $375,000 to $380,000 for the fiscal year at issue.  However, the appellant did not present the property record cards or any other information for her three comparables, nor did she offer any adjustments to her comparables to account for any differences between the comparables and the subject property.  The appellant also did not offer any evidence of recent comparable sales.  

Linda Swadel, Chief Assessor, testified on behalf of the appellee.  She also offered evidence, including a comparable-sales analysis of three condominium units which had sold during 2007, together with their property record cards.  The comparable properties were 6 Shaker Way, 8 Shaker Way, and 3 Essex Way; two of these, 6 Shaker Way and 3 Essex Way, were comparables used by the appellant.  The comparables were all in close proximity to the subject, located within the same condominium complex, and the room counts for each comparable were the same as the subject property – six rooms, including two bedrooms, as well as two full bathrooms.  Ms. Swadel made adjustments to her comparables for quality of construction, condition, differences in square footage of living space, size of basement, and size of garage.  After adjustments, her three comparables yielded a range of adjusted sale price from $419,900 to $422,500. 
On the basis of the evidence presented, the Presiding Commissioner found that the appellant failed to present evidence sufficient to meet her burden of proving that the subject assessment was too high or disproportionate.  The appellant listed three purportedly comparable properties, but she failed to present a comparable-sale or comparable-assessment analysis which provided adjustments to the comparables.  By contrast, Ms. Swadel provided an analysis which made adjustments to her comparables’ sales prices to account for the differences between the comparables and the subject, which the Presiding Commissioner found to be credible and appropriate.  The Presiding Commissioner thus found that the appellant failed to meet her burden of proving that the subject property was overvalued.  Moreover, the Presiding Commissioner found that the subject assessment was within the range of the adjusted sale prices of the three comparable-sale properties within the same condominium complex, which had sold less than a year before the relevant assessment date, and which the Presiding Commissioner found to be comparable to the subject based on the information provided by Ms. Swadel. 
The appellant also argued that the subject property was disproportionately assessed.  However, the appellant’s analysis did not contain any evidence or implication that  a  widespread scheme of intentional disproportionate assessment existed in Westborough or that the assessors were discriminating against her or her property in any way.  The Presiding Commissioner thus found that the appellant failed to meet her burden of proving that the assessors were engaged in an intentional widespread scheme of disproportionate assessment and that they were discriminating against the appellant in their assessment of her property.
Accordingly, the Presiding Commissioner issued a decision for the appellee in this appeal.

OPINION
The assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on which a willing seller and a willing buyer will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).  

The assessment is presumed valid unless the taxpayer sustains the burden of proving otherwise.  Schlaiker v. Board of Assessors of Great Barrington, 365 Mass. 243, 245 (1974).  Accordingly, the burden of proof is upon the appellant to make out her right as a matter of law to an abatement of the tax.  Id.  The appellant must show that the assessed valuation of the property was improper.  See Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 679, 691 (1982).  In appeals before this Board, a taxpayer “‛may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.’”  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 600 (1984) (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)). 

Sales of comparable realty in the same geographic area and within a reasonable time of the assessment date generally contain probative evidence for determining the value of the property at issue.  Graham v. Assessors of West Tisbury, Mass. ATB Findings of Fact and Reports 2008-321, 400 (citing McCabe v. Chelsea, 265 Mass. 494, 496 (1929)), aff’d, Graham v. Assessors of West Tisbury, 73 Mass. App. Ct. 1107 (2008).  Evidence of comparable assessments may also be used to determine a property’s fair cash value. “At any hearing relative to the assessed fair cash valuation . . . of property, evidence as to the fair cash valuation . . . at which assessors have assessed other property of a comparable nature . . . shall be admissible.” G.L. c. 58A, § 12B.   The properties used in a comparable-assessment analysis must be comparable to the subject property in order to be probative of the fair cash value. See Assessors of Lynnfield v. New England Oyster House, Inc., 362 Mass. 696, 703 (1972).  The appellant bears the burden of “establishing the comparability of . . . properties [used for comparison] to the subject property.”  Fleet Bank of Mass. v. Assessors of Manchester, Mass. ATB Findings of Fact and Reports 1998-546, 1998-554.  Accord New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 470 (1981). “Once basic comparability is established, it is then necessary to make adjustments for the differences, looking primarily to the relative quality of the properties, to develop a market indicator of value.”  New Boston Garden Corp., 383 Mass. at 470.

In the instant appeal, the appellant offered three comparable properties -- condominium units located within the same complex as the subject property.  However, the appellant failed to make any adjustments for differences between her comparable properties and the subject property.  The Board thus found and ruled that the appellant failed to provide meaningful evidence of value.  By contrast, Ms. Swadel’s comparable-sales analysis, which compared the subject property to three condominium units in the same complex, provided adjustments to account for key differences which would affect a property’s value, including quality of construction, age and condition of the unit, and gross living area.  The subject assessment was within the range of the comparable properties’ adjusted sales prices.  The Presiding Commissioner thus found and ruled that the appellant failed to meet her burden of proving that the subject property was overvalued for the fiscal year at issue. 
Accordingly, the Presiding Commissioner issued a decision for the appellee in this appeal.
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� Within thirty days of the service of the appeal, the Board of Assessors of the Town of Westborough, in accordance with G.L. c. 58A, § 7A, elected to have the appeal heard under the formal procedure. 
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