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                                                     Summary of Decision


The Petitioner, a former laborer in the West Springfield Department of Public Works, has met his burden of proving that he was deprived of a proper medical panel evaluation.  The 2015 medical panel applied an erroneous standard on the issue of causation, exceeded its authority in recommending a treatment regimen and follow-up evaluation and failed to comment upon the treatment records and diagnoses of his treating physicians, all resulting in a certificate that is less than lucid.  
DECISION


The Petitioner, George Cayo, appealed from the July 29, 2015 decision 

of the Respondent, West Springfield Retirement Board (WSRB), denying his application for Section 7 accidental disability retirement benefits.  (Exhibit 1.)  The appeal was timely filed on August 6, 2015.  (Exhibit 2.)   

On April 25, 2016, the Petitioner filed a Motion to Waive Hearing and Submit on Documents Pursuant to 801 CMR 1.10 (10)(c).  (Attachment A.)  On April 26, 2016, Chief Administrative Magistrate Edward B. McGrath allowed the motion and issued an order that included filing dates and instructions. (Attachment B.)  The Petitioner filed his written submission on May 10. 2016.  (Attachment C.)  The Respondent filed its written submission on June 17, 2016, thereby closing the record.  (Attachment D.)  The Respondent’s submission also included a list of agreed-on exhibits.  (Attachment E.)  






EXHIBITS

Exhibit No.



Document Description

1 WSRB decision letter of July 25, 2015

2 Appeal letter received on August 6, 2016

3 June 5, 2014 application for accidental disability retirement benefits

4 July 2, 2014 treating Physician’s Statement of Martin J, Luber, M.D.

5 August 12, 2014 Employer’s Statement

6 Employer’s First Report of Injury dated August 20, 2013

7 Transmittal of Background Information to Regional Medical Panel

8 April 29, 2015 Medical Panel Certificate and Narrative Report

9 June 5, 2015 letter from WSRB to panel requesting clarification
10 July 8, 2015 panel clarification

11 September 18, 2013 through May 13, 2014 treatment notes of Kevin MacPherson, Physician’s Assistant at New England Orthopedic Surgeons, Inc.

12 December 6, 2013 operative note of Martin Luber, M.D.

13 November 28, 2012 through August 28, 2013 treatment notes of Theresa Riethle, Physician’s Assistant at Providence Health Systems

14 July 20, 2011 treatment note of Paula Shonak, M.D.

15 November 26, 2012 through November 27, 2013 Mercy Medical Center Diagnostic Imaging Department




FINDINGS OF FACT

Based upon the documents submitted by the parties, in the above-entitled matter, I hereby render the following findings of fact:

1. The Petitioner, George Cayo, born in 1968, began employment as a laborer in the West Springfield Department of Public Works on July 19, 2010.  His duties included: installation and maintenance of sewer services; performing cement work or asphalt spreads; construction of catch basins, manholes, drains, and other underground structures; and maintenance of grounds, equipment and buildings.  The job required the ability to lift up to 80 pounds as well as constant bending, standing, lifting and walking.  (Exhibits 3 & 5.)
2. In late January 2009, prior to his employment in West Springfield, the Petitioner sustained a full thickness tear of the left quadriceps tendon superior to the patella.  The diagnosis was rendered based upon an MRI study at the time.   (Exhibit 15.) 
3. The Petitioner experienced a second left knee injury in or about 2011 after falling on black ice.  He wore a brace to stabilize some ligaments but did not undergo surgery.  The knee healed on its own.  (Exhibit 13.)

4. While at work on August 20, 2013, the Petitioner twisted his left knee on a rock in ditch at approximately 11:00 AM.  There were no witnesses to the incident.  The Petitioner finished his shift and reported the injury to his supervisor, Rich Barba, who completed a Supervisor’s Report of Accident and an Employer’s First Report of Injury.  (Exhibits 5 & 6.)      
5. The Petitioner did not return to work after August 20, 2013.  (Exhibits 4 & 5.)

6. The Petitioner rested and iced the left knee over the ensuing weekend.  On August 28, 2013, he sought treatment from Mark Kenton, DO, at the Mercy Medical Center.  
The Petitioner reported to the doctor that his knee felt much different after the twisting injury than it had after the injury in 2011.  The doctor’s diagnosis was “left knee strain, rule out ligamentous injury.”  X-rays and an MRI were ordered.  (Exhibits 13 & 15.)    

7. X-rays on August 28, 2013 revealed mild indistinctness of tissues overlying the region of the upper quadriceps tendon with mildly low position of the patella.  The radiologist recommended that a clinical examination be performed in order to determine if there had been a quadriceps tendon injury.  (Exhibit 15.) 
8. The Petitioner was seen at the Mercy Hospital again on September 4, 2013.  He presented with left knee effusion.  He was ordered to work on light duty, elevate the knee and apply ice.  He was provided with a splint.  (Id.)
9. A September 6, 2013 MRI revealed a condral lesion of the medial femoral condyle with the question of a meniscus tear.  (Id. and Exhibit 8.)

10. While at Mercy Hospital on September 9, 2013, the Petitioner reported no change in his knee symptoms.  He complained of sharp, stabbing pain.  He noted that the pain was aggravated by prolonged sitting and standing and that he had tweaked it the previous day due to laxity as he negotiated the stairs.  Physical therapy was recommended.  (Id.) 
11. On September 18, 2013, the Petitioner had a consultation with Joseph Sklar, M.D. on New England Orthopedic Surgeons.  He complained of pain and swelling.  Conservative treatment was recommended by the doctor, who also noted that if there was no improvement, surgery would be recommended.   (Exhibit 11.)

12.  The Petitioner complained of continued pain and swelling in the left knee through October 2013.  On October 21, 2013, Dr. Sklar noted that extensive physical therapy had made no difference.  By November 2013, the staffs at both the Mercy Hospital and New England Orthopedic Surgeons opined that he had sustained a meniscus tear.  (Id. and Exhibit 15.)
13. On December 6, 2013 the Petitioner underwent a left knee diagnostic and operative arthroscopy with partial medial meniscectomy and a left knee plica excision.  The procedure was performed by Martin Luber, M.D.  A Grade IV medial femoral condylar lesion was documented at the time of the arthroscopy.
 (Exhibit 12.) 

14. On January 16, 2014, the Petitioner was seen at New England Orthopedic Surgeons by PA-C Henry Casagrande.  He had been undergoing physical therapy three times per week and indicated that he had improved but that he was not ready to return to work.  Mr. Casagrande recommended 4 weeks of additional therapy and light duty, if the Petitioner was able to participate.  (Exhibit 11.)
15. The West Springfield Department of Public Works did not have any light duty laborer positions and could not offer the Petitioner any accommodations.  (Exhibit 5.)

16. On February 12, 2014, PA-C Kevin MacPherson of New England Orthopedic Surgeons, Inc. noted that the Petitioner continued to struggle with the femoral condylar lesion that was documented at the time of the arthroscopy, that he was still having difficulty with pain, flexion and a complete inability to kneel.  Mr. MacPherson indicated that the goal was to get the lesion to “quiet down” and make it asymptomatic.  He indicated it was possible that the lesion would plague the Petitioner long term and that he would not be cleared to return to work for a kneeling/squatting/bending/twisting physical-type job for the DPW.  A cortisone injection was administered on that day.   (Exhibit 11.) 
17. The Petitioner saw Dr. Luber again on March 27, 2014.  He noted that the Grade IV changes in the medial compartment had slowed the Petitioner’s post-operative recovery although he had worked diligently with physical therapy in a home stretching and strengthening program.  Dr. Luber also indicated that he would recheck the Petitioner in 4 weeks at which point he fully expected him to be able to return to work or that there may be permanent work restrictions to be put in place.  (Id.)

18. On April 29, 2014, Kevin MacPherson reported that the injury with arthroscopy-documented posterior horn of the medical meniscus debridement and an associated focal grade IV lesion in the weight-bearing aspect of the medial compartment had been rated as a permanent disability.  Mr. MacPherson told the Petitioner that he could try a work period of regular duty for 6 weeks to see if he could tolerate things.  Mr. MacPherson indicated that the trial would require Motrin and regular cortisone injections.  He did not feel that the Petitioner’s knee would incur further damage, but only possible aggravation.  (Id.) 

19. On May 8, 2014, Kevin MacPherson noted that he and Dr. Sklar would not work against a finding by the Department of Industrial Accidents that the Petitioner was totally disabled from his former employment, but that a trial period of performing his regular duties would not be high risk for him.  Mr. MacPherson noted that the Petitioner was motivated to try and get back to work; and the reality was that, given his documented grade IV lesion, he may not, in fact, be able to get there.  (Id.)

20. On May 13, 2014, Mr. MacPherson reported that, despite excellent effort on the Petitioner’s part, he was noted to have a Grade IV focal medial compartment osteoarthritic change that he was not able to rehab adequately to return to his regular level of duty.  Mr. MacPherson noted further that the demands of the Petitioner’s job were extremely high, i.e. squatting, kneeling, deep flexion-type activities, all of which would have a potential to aggravate and give problems, but in some circumstances was tolerable.  Mr. MacPherson provided the Petitioner with a clearance to do a one week work trial.  The Petitioner underwent a cortisone injection at that visit.  (Id.)

21. The Petitioner applied for accidental disability retirement benefits on June 5, 2014.  The medical reason for the filing of his application was, “medial plica of the left knee with medial meniscus cartilage care (sic).  Degenerative arthritis of the left knee with articular cartilage lesion of the medial femoral condyle.”  The Petitioner indicated that he was last able to perform his duties on August 20, 2013 and “approximately sometime in February 2014.”  The Petitioner described the incident on August 20, 2013 as follows:

I was in a hole digging and could not find a storm drain pipe.  As a result, I had to step backwards to remove more dirt from the hole.  When I stepped back, I stepped on a rock and fell on my left knee.” 

(Exhibit 3.)

22. Dr. Luber completed the Treating Physician’s Statement Pertaining to (Petitioner’s) Application for Disability Retirement.  He indicated that the Petitioner was totally and permanently disabled as a result of left knee osteoarthritis and that the symptoms had worsened over the previous three months.  The doctor indicated that the Petitioner had twisted his left knee at work on August 20, 2013 and sustained a medial meniscus tear.  He added that the medial femoral osteoarthritis was likely pre-existing but that it had worsened after the medial meniscus tear.  (Exhibit 4.)

23. On February 12, 2015, regional medical panel doctors Nabil Basta, M.D., an orthopedic surgeon, Hwa-Hsin Hsieh, M.D., an orthopedic surgeon, and Arthur Safran, M.D., a neurologist, evaluated the Petitioner and answered Questions 1 and 2 on the certificate in the affirmative thereby opining that the Petitioner was totally and permanently disabled from performing his essential duties.  The doctors answered Question 3, pertaining to causation, in the negative, thereby opining that the incapacity was not such as might be the natural and proximate result of the injury sustained on August 20, 2013.   (Exhibit 8.)

24. In the panel’s narrative, the doctors listed the records they had reviewed during their deliberations.   The diagnoses were listed as “status post left knee sprain, strain, meniscus tear, chondromalacia medial femoral condyle.”  The doctors indicated that the prognosis for improvement was fair and that the Petitioner had not reached maximum medical improvement.  They noted that the symptoms and findings on their clinical examination appeared to be more related to deconditioning than to any specific injury.  The doctors commented that, with weight loss and strengthening exercises, the Petitioner should be able to increase his activity level and become less symptomatic.  They recommended that the Petitioner be re-evaluated in one year to make a full determination regarding his ability to return to his usual work.  
25. In a June 5, 2015 letter to the panel doctors, WSRB counsel requested clarification with respect to the following:

1. With respect to the issue of permanency, the Panel noted that Mr. Cayo’s “symptoms and findings appear to be more related to deconditioning than to any specific injury.” Is it the Panel’s opinion that with weight loss and strengthening exercises, it would be reasonably expected to improve his condition?  If so, would it be reasonably expected to improve his condition such that he would be able to resume his duties?

2. With respect to the issue of causation, the Panel responded by restating the Certificate question in the negative e.g. “said incapacity is not such as might be the natural and proximate result of the personal injury sustained on account of which retirement is claimed.”  The Panel, however, went on to state, “the disability noted is related to decondition.” (sic) As noted in the PERAC’s instructions, the Panel’s opinion on causation “must be stated in terms of medical possibility and not in terms of medical certainty.”  Accordingly, is it medically possible that the injury Mr. Cayo sustained on August 20, 2013 is the natural and proximate cause of his current incapacity?  Kindly elaborate as to the reasons why it either is or is not medically possible.

3. If the Panel is of the opinion that it is medically possible that the August 20, 2013 injury has resulted in Mr. Cayo’s present incapacity, is it more likely than not that his current incapacity is the result of this injury?

(Exhibit 9.)

26. The panel doctors answered the first question in the WSRB’s letter by stating the following:

It was the reasonable expectation of the Panel that weight loss and strengthening exercises would improve his condition such that he would be able to resume him (sic) duties.  This would require a follow up examination in one year from the time of our initial evaluation and provided the member was successful with the weight loss and exercises.  

The WSRB’s second question was answered in the following manner:

As noted at the time of the evaluation, his findings were more likely related to deconditioning than any possible injury.  It is on this basis that we opined the disability was not such as might be the natural and proximate result of the personal injury sustained.  The answer to whether it is medically possible that the deconditioning prolonged recovery from the injury would be yes.  But again, with weight loss and strengthening it is a reasonable expectation that he would be able to perform the essential duties of his job.

The panel answered the third question as follows:
Again, the disability noted at the time of the evaluation was more likely than not related to the deconditioning and not the injury of August 20, 2013.  It remains the Panel’s opinion that it is his deconditioned status is (sic) preventing and prolonging his recovery.

(Exhibit 10.)

27. The WSRB denied the Petitioner’s Section 7 application on July 28, 2015.  (Exhibit 1.)

28. The Petitioner filed a timely appeal on August 6, 2015.  (Exhibit 2.)
CONCLUSION

In order to receive accidental disability retirement benefits under G.L. c. 32 § 7, an applicant must establish by a preponderance of the evidence, including an affirmative medical panel certificate, that he is totally and permanently incapacitated from performing his essential duties as a result of an injury sustained or hazard undergone while in the performance of those duties.  The medical panel’s function is to “determine medical questions which are beyond the common knowledge and experience of the local board (or Appeal Board).”  Malden Retirement Board v. CRAB, 1 Mass. App. Ct. 420, 298 N.E. 2d 902 (1973).  If the medical panel issues a negative certificate, an applicant may appeal a retirement board’s decision to reject his application based on the negative certificate, but he must show that the panel employed an erroneous standard or failed to follow proper procedures, or demonstrate that the certificate is “plainly wrong.”  Kelley v. CRAB, 341 Mass. 611, 171 N.E. 2d 277 (1961).

The Petitioner is entitled to prevail in this appeal.  In this case, the Petitioner has 

met his burden of proving that he was deprived of a proper medical panel examination.  

The medical panel employed an erroneous standard on the question of permanence, exceeded its authority, and issued a narrative report which was less than lucid.  


The panel doctors answered “yes” to Question 2 on the certificate, thereby indicating that they found the Petitioner’s disability to be permanent.  However, in the narrative report, the panel doctors suggested that he partake in a weight loss and a strength training regimen and then return in one year to be re-assessed for a possible return to work.   The panel’s musings belie their certificate response to Question 2.  Further, it is not the panel’s responsibility, nor is it within the doctors’ purview, to recommend courses of treatment and follow-up evaluation schedules when addressing the certificate questions.  It is also problematic that the panel’s comments are framed as conjecture.  They acknowledge that their whole theory regarding weight loss and strength straining is contingent upon the Petitioner’s success in those endeavors.  The panel’s analysis of the Petitioner’s disability within the “deconditioning” framework goes well beyond the scope of an analysis based upon “medical possibility.”  


While the panel listed the medical reports that it had received for review, most of which are referred to in the Findings of Fact herein, there is only cursory mention of the diagnosis of his treating doctors of Grade IV osteoarthritis in the left knee.  The panel doctors do not attribute his symptoms to the pain resultant therefrom, contravening the findings of the treating doctors.   It is apparent in reading their certificate and clarification that the panel doctors did not consider the efforts the Petitioner made in his physical therapy programs during the many months following his injury which were to no avail as the knee pain worsened.  They failed to note that despite his diligent efforts, the Petitioner was still symptomatic.  It should be noted that none of the treating physicians commented upon his weight during that period nor did they propose a weight loss program.   In ignoring and/or overlooking this aspect of the Petitioner’s post-injury treatment, the panel has issued a certificate that is plainly wrong.  Accordingly, I afford it little or no weight.  Kelley, supra.
The aggravation of a pre-existing injury, be it a non-documented work injury or an underlying condition, is compensable under the current retirement law scheme.  Barrufaldi v. CRAB, 150 N.E. 2d 269 (1958).  There are lucid medical reports in the record from the Petitioner’s treating physicians in which they explained that the discomfort resultant from his Grade IV osteoarthritis was both prolonging and limiting his recovery.  In the Treating Physician’s Statement, Dr. Luber notes that the osteoarthritis was aggravated by the injury at work on August 20, 2013.  This theory merits careful consideration by a medical panel.  
In conclusion, the Petitioner is entitled to have the question of aggravation addressed directly and lucidly by a medical panel.  This case is remanded to the WSRB for the purpose of convening of an all new regional medical panel to conduct a thorough evaluation of the Petitioner, review all of the pertinent medical evidence, address the question of aggravation of the Petitioner’s pre-existing knee osteoarthritis, 
and issue a lucid certificate after applying the correct standards of law.


So ordered.

Division of Administrative Law Appeals,


BY:

           Judithann Burke, 
          Administrative Magistrate                        
DATED:  December 23, 2016
� Medial femoral chondylar lesion:  An abnormal damage or change of tissue, usually caused by disease or trauma in one of the two rounded articular masses of the distal end of the femur.  See � HYPERLINK "https://en-wikipedia.com/wiki/Lesion" �https://en-wikipedia.com/wiki/Lesion� and medical-dictionary-thefreedictionary.com/Medial+Femoral+Condyle
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