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DECISION ADOPTING
RECOMMENDED REMAND DECISION
I adopt the Recommended Remand Decision of the Presiding Officer.  This matter is remanded to MassDEP’s Western Regional Office.  This Decision is not appealable pursuant to G.L. c. 30A.  See Town of East Longmeadow v. State Advisory Commission, 17 Mass. App. Ct. 939, 940 (1983) (“[a]n administrative order requiring a subordinate administrative body to reconsider its order is neither final nor appealable” pursuant to G.L. c. 30A).
I underline the Presiding Officer’s view that using the so-called “L90” to determine the noise level of a source is not appropriate for sounds that are intermittent because it does not capture a “worst-case” scenario.  The Recommended Final Decision proposed the use of Leq, which takes into account loudness, duration, and other relevant characteristics.  MassDEP has also used LMAX.  I do not prescribe which metric should be used on remand, but I do direct the Department to use a metric which captures a reasonable worst-case scenario.  I also point out that footnote 7 should not be interpreted to mean that a facility causes a nuisance whenever it emits PM2.5.  In a recent case, I affirmed a permit allowing PM2.5 emissions because the emission levels met all applicable federal and state requirements.  
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