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Chapters 40, 40A, 40R, 40S 

Redline of Amendments Contained in H.5250 

Changes shown as strikethrough and underline for Sections that were amended 

 

Chapter 40 

G.L. c. 40, § 4A: Governmental units; joint operation of public activities; termination of 

agreement; ''governmental unit'' defined; financial safeguards 

Section 4A. The chief executive officer of a city or town, or a board, committee or officer 

authorized by law to execute a contract in the name of a governmental unit may, on behalf of the 

unit, enter into an agreement with another governmental unit to perform jointly or for that unit's 

services, activities or undertakings which any of the contracting units is authorized by law to 

perform, if the agreement is authorized by the parties thereto, in a city by the city council with 

the approval of the mayor, in a town by the board of selectmen and in a district by the prudential 

committee; provided, however, that when the agreement involves the expenditure of funds for 

establishing supplementary education centers and innovative educational programs, the 

agreement and its termination shall be authorized by the school committee. Any such agreement 

shall be for such maximum term, not exceeding twenty-five years, and shall establish such 

maximum financial liability of the parties, as may be specified in the authorizing votes of the 

parties thereto. A governmental unit, when duly authorized to do so in accordance with the 

provisions of law applicable to it, may raise money by any lawful means, including the incurring 

of debt for purposes for which it may legally incur debt, to meet its obligations under such 

agreement. Notwithstanding any provisions of law or charter to the contrary, no governmental 

unit shall be exempt from liability for its obligations under an agreement lawfully entered into in 

accordance with this section. For the purposes of this section, a ''governmental unit'' shall mean a 

city, town or a regional school district, a district as defined in section 1A, a regional planning 

commission, however constituted, a regional transit authority established under chapter 161B, a 

water and sewer commission established under chapter 40N or by special law, a county, or a 

state agency as defined in section 1 of chapter 6A. 

All agreements put into effect under this section shall provide sufficient financial safeguards for 

all participants, including, but not limited to: accurate and comprehensive records of services 

performed, costs incurred, and reimbursements and contributions received; the performance of 

regular audits of such records; and provisions for officers responsible for the agreement to give 

appropriate performance bonds. The agreement shall also require that periodic financial 

statements be issued to all participants. Nothing in this section shall prohibit any agreement 

entered into between governmental units from containing procedures for withdrawal of a 

governmental unit from said agreement. A decision to enter into an intermunicipal agreement 

under this section, or to join a regional entity, shall be solely subject to the approval process of 

the towns' elected bodies. 

 

All bills and payrolls submitted for work done under any such agreement shall be plainly marked 

to indicate that the work was done under authority thereof. Any reimbursement for or 
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contribution toward the cost of such work shall be made at such intervals as the agreement 

provides. The amount of reimbursement received under any such agreement by any 

governmental unit shall be credited on its books to the account of estimated receipts, but any 

funds received under the provisions of section fifty-three A of chapter forty-four for contribution 

toward the cost of such work may be expended in accordance with the said provisions. The 

equipment and employees of a governmental unit while engaged in performing any such service, 

activity or undertaking under such an agreement shall be deemed to be engaged in the service 

and employment of such unit, notwithstanding such service, activity or undertaking is being 

performed in or for another governmental unit or units. 

By a majority vote of their legislative bodies, and with the approval of the mayor, board of 

selectmen or other chief executive officer, any contiguous cities and towns may enter into an 

agreement to allocate public infrastructure costs, municipal service costs and local tax revenue 

associated with the development of an identified parcel or parcels or development within the 

contiguous communities generally; provided, that the agreement shall be approved by the 

department of revenue. 
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Chapter 40A 

Section 1A: Definitions 

Section 1A. As used in this chapter the following words shall have the following meanings: 

“Accessory dwelling unit”, a self-contained housing unit, inclusive of sleeping, cooking and 

sanitary facilities on the same lot as a principal dwelling, subject to otherwise applicable 

dimensional and parking requirements, that: (i) maintains a separate entrance, either directly 

from the outside or through an entry hall or corridor shared with the principal dwelling sufficient 

to meet the requirements of the state building code for safe egress; (ii) is not larger in floor area 

than 1/2 the floor area of the principal dwelling or 900 square feet, whichever is smaller; and (iii) 

is subject to such additional restrictions as may be imposed by a municipality, including but not 

limited to additional size restrictions, owner-occupancy requirements and restrictions or 

prohibitions on short-term rental of accessory dwelling units. 

“As of right”, development that may proceed under a zoning ordinance or by-law without the 

need for a special permit, variance, zoning amendment, waiver or other discretionary zoning 

approval. 

“Eligible locations”, areas that by virtue of their infrastructure, transportation access, existing 

underutilized facilities or location make highly suitable locations for residential or mixed-use 

smart growth zoning districts or starter home zoning districts, including without limitation: (i)  

areas near transit stations, including rapid transit, commuter rail and bus and ferry terminals; or 

(ii) areas of concentrated development, including town and city centers, other existing 

commercial districts in cities and towns and existing rural village districts. 

“Gross density”, a units-per-acre density measurement that includes land occupied by public 

rights-of-way and any recreational, civic, commercial and other nonresidential uses. 

“Lot”, an area of land with definite boundaries that is used or available for use as the site of a 

building or buildings. 

“MBTA community”, a city or town that is: (i) one of the 51 cities and towns as defined 

in section 1 of chapter 161A; (ii) one of the 14 cities and towns as defined in said section 1 of 

said chapter 161A; (iii) other served communities as defined in said section 1 of said chapter 

161A; or (iv) a municipality that has been added to the Massachusetts Bay Transportation 

Authority under section 6 of chapter 161A or in accordance with any special law relative to the 

area constituting the authority. 

 

“Mixed-use development”, development containing a mix of residential uses and non-residential 

uses, including, without limitation, commercial, institutional, industrial or other uses; 

“Multi-family housing”, a building 3 or more residential dwelling units or 2 or more buildings on 

the same lot with more than 1 residential dwelling unit in each building. 

“Natural resource protection zoning”, zoning ordinances or by-laws enacted principally to 

protect natural resources by promoting compact patterns of development and concentrating 
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development within a portion of a parcel of land so that a significant majority of the land remains 

permanently undeveloped and available for agriculture, forestry, recreation, watershed 

management, carbon sequestration, wildlife habitat or other natural resource values. 

“Open space residential development”, a residential development in which the buildings and 

accessory uses are clustered together into 1 or more groups separated from adjacent property and 

other groups within the development by intervening open land. An open space residential 

development shall be permitted only on a plot of land of such minimum size as a zoning 

ordinance or by-law  may specify which is divided into building lots with dimensional control, 

density and use restrictions for such building lots varying from those otherwise permitted by the 

ordinance or by-law and open land. The open land may be situated to promote and protect 

maximum solar access within the development.  The open land shall either be conveyed to the 

city or town and accepted by said city or town for park or open space use, or be made subject to a 

recorded use restriction enforceable by said city or town or a nonprofit organization the principal 

purpose of which is the conservation of open space, providing that such land shall be kept in an 

open or natural state and not be built for residential use or developed for accessory uses such as 

parking or roadway. 

''Solar access'', the access of a solar energy system to direct sunlight. 

''Solar energy system'', a device or structural design feature, a substantial purpose of which is to 

provide daylight for interior lighting or provide for the collection, storage and distribution of 

solar energy for space heating or cooling, electricity generating, or water heating. 

''Special permit granting authority'', shall include the board of selectmen, city council, board of 

appeals, planning board, or zoning administrators as designated by zoning ordinance or by-law 

for the issuance of special permits. 

''Transfer of development rights'', the process by which the owner of a parcel may convey 

development rights, extinguishing those rights on the first parcel and where the owner of another 

parcel may obtain and exercise those rights in addition to the development rights already existing 

on that second parcel. 

“Transfer of development rights”, the regulatory procedure whereby the owner of a parcel may 

convey development rights, extinguishing those rights on the first parcel, and where the owner of 

another parcel may obtain and exercise those rights in addition to the development rights already 

existing on that second parcel. 

''Zoning'', ordinances and by-laws, adopted by cities and towns to regulate the use of land, 

buildings and structures to the full extent of the independent constitutional powers of cities and 

towns to protect the health, safety and general welfare of their present and future inhabitants. 

''Zoning administrator'', a person designated by the board of appeals pursuant to section thirteen 

to assume certain duties of said board. 

Section 3A:  

Section 3A. (a) (1) An MBTA community shall have a zoning ordinance or by-law that 
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provides for at least 1 district of reasonable size in which multi-family housing is permitted as of 

right; provided, however, that such multi-family housing shall be without age restrictions and 

shall be suitable for families with children. For the purposes of this section, a district of 

reasonable size shall: (i) have a minimum gross density of 15 units per acre, subject to any 

further limitations imposed by section 40 of chapter 131 and title 5 of the state environmental 

code established pursuant to section 13 of chapter 21A; and (ii) be located not more than 0.5 

miles from a commuter rail station, subway station, ferry terminal or bus station, if applicable. 

 

(b) An MBTA community that fails to comply with this section shall not be eligible for 

funds from: (i) the Housing Choice Initiative as described by the governor in a message to the 

general court dated December 11, 2017; (ii) the Local Capital Projects Fund established in 

section 2EEEE of chapter 29; or (iii) the MassWorks infrastructure program established in 

section 63 of chapter 23A. 

 

(c) The department, in consultation with the Massachusetts Bay Transportation Authority 

and the Massachusetts Department of Transportation, shall promulgate guidelines to determine if 

an MBTA community is in compliance with this section. 

 

Section 5: Adoption or change of zoning ordinances or by-laws; procedure 

Section 5. Zoning ordinances or by-laws may be adopted and from time to time changed by 

amendment, addition or repeal, but only in the manner hereinafter provided. Adoption or change 

of zoning ordinances or by-laws may be initiated by the submission to the city council or board 

of selectmen of a proposed zoning ordinance or by-law by a city council, a board of selectmen, a 

board of appeals, by an individual owning land to be affected by change or adoption, by request 

of registered voters of a town pursuant to section ten of chapter thirty-nine, by ten registered 

voters in a city, by a planning board, by a regional planning agency or by other methods 

provided by municipal charter. The board of selectmen or city council shall within fourteen days 

of receipt of such zoning ordinance or by-law submit it to the planning board for review. 

No zoning ordinance or by-law or amendment thereto shall be adopted until after the planning 

board in a city or town, and the city council or a committee designated or appointed for the 

purpose by said council has each held a public hearing thereon, together or separately, at which 

interested persons shall be given an opportunity to be heard. Said public hearing shall be held 

within sixty-five days after the proposed zoning ordinance or by-law is submitted to the planning 

board by the city council or selectmen or if there is none, within sixty-five days after the 

proposed zoning ordinance or by-law is submitted to the city council or selectmen. Notice of the 

time and place of such public hearing, of the subject matter, sufficient for identification, and of 

the place where texts and maps thereof may be inspected shall be published in a newspaper of 

general circulation in the city or town once in each of two successive weeks, the first publication 

to be not less than fourteen days before the day of said hearing, and by posting such notice in a 

conspicuous place in the city or town hall for a period of not less than fourteen days before the 

day of said hearing. Notice of said hearing shall also be sent by mail, postage prepaid to the 

department of housing and community development, the regional planning agency, if any, and to 
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the planning board of each abutting city and town. The department of housing and community 

development, the regional planning agency, the planning boards of all abutting cities and towns 

and nonresident property owners who may not have received notice by mail as specified in this 

section may grant a waiver of notice or submit an affidavit of actual notice to the city or town 

clerk prior to town meeting or city council action on a proposed zoning ordinance, by-law or 

change thereto. Zoning ordinances or by-laws may provide that a separate, conspicuous 

statement shall be included with property tax bills sent to nonresident property owners, stating 

that notice of such hearings under this chapter shall be sent by mail, postage prepaid, to any such 

owner who files an annual request for such notice with the city or town clerk no later than 

January first, and pays a reasonable fee established by such ordinance or by-law. In cases 

involving boundary, density or use changes within a district, notice shall be sent to any such 

nonresident property owner who has filed such a request with the city or town clerk and whose 

property lies in the district where the change is sought. No defect in the form of any notice under 

this chapter shall invalidate any zoning ordinances or by-laws unless such defect is found to be 

misleading. 

Prior to the adoption of any zoning ordinance or by-law or amendment thereto which seeks to 

further regulate matters established by section forty of chapter one hundred and thirty-one or 

regulations authorized thereunder relative to agricultural and aquacultural practices, the city or 

town clerk shall, no later than seven days prior to the city council's or town meeting's public 

hearing relative to the adoption of said new or amended zoning ordinances or by-laws, give 

notice of the said proposed zoning ordinances or by-laws to the farmland advisory board 

established pursuant to section forty of chapter one hundred and thirty-one. 

No vote to adopt any such proposed ordinance or by-law or amendment thereto shall be taken 

until a report with recommendations by a planning board has been submitted to the town meeting 

or city council, or twenty-one days after said hearing has elapsed without submission of such 

report. After such notice, hearing and report, or after twenty-one days shall have elapsed after 

such hearing without submission of such report, a city council or town meeting may adopt, 

reject, or amend and adopt any such proposed ordinance or by-law. If a city council fails to vote 

to adopt any proposed ordinance within ninety days after the city council hearing or if a town 

meeting fails to vote to adopt any proposed by-law within six months after the planning board 

hearing, no action shall be taken thereon until after a subsequent public hearing is held with 

notice and report as provided. 

No zoning ordinance or by-law or amendment thereto shall be adopted or changed except by a 

two-thirds vote of all the members of the town council, or of the city council where there is a 

commission form of government or a single branch, or of each branch where there are two 

branches, or by a two-thirds vote of a town meeting; provided, however, that if in a city or town 

with a council of fewer than twenty-five members there is filed with the clerk prior to final 

action by the council a written protest against such change, stating the reasons duly signed by 

owners of twenty per cent or more of the area of the land proposed to be included in such change 

or of the area of the land immediately adjacent extending three hundred feet therefrom, no such 

change of any such ordinance shall be adopted except by a three-fourths vote of all members. 
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Except as provided herein, no zoning ordinance or by-law or amendment thereto shall be adopted 

or changed except by a two-thirds vote of all the members of the town council, or of the city 

council where there is a commission form of government or a single branch, or of each branch 

where there are 2 branches, or by a two-thirds vote of a town meeting; provided, however, that a 

the following shall be adopted by a vote of a simple majority of all members of the town council 

or of the city council where there is a commission form of government or a single branch or of 

each branch where there are 2 branches or by a vote of a simple majority of town meeting:  

(1) an amendment to a zoning ordinance or by-law to allow any of the following as of right: (a) 

multifamily housing or mixed-use development in an eligible location; (b) accessory dwelling 

units, whether within the principal dwelling or a detached structure on the same lot; or (c) open-

space residential development;  

(2) an amendment to a zoning ordinance or by-law to allow by special permit: (a) multi-family 

housing or mixed-use development in an eligible location; (b) an increase in the permissible 

density of population or intensity of a particular use in a proposed multi-family or mixed use 

development pursuant to section 9; (c) accessory dwelling units in a detached structure on the 

same lot; or (d) a diminution in the amount of parking required for residential or mixed-use 

development pursuant to section 9; 

(3) zoning ordinances or by-laws or amendments thereto that: (a) provide for TDR zoning or 

natural resource protection zoning in instances where the adoption of such zoning promotes 

concentration of development in areas that the municipality deems most appropriate for such 

development, but will not result in a diminution in the maximum number of housing units that 

could be developed within the municipality; or (b) modify regulations concerning the bulk and 

height of structures, yard sizes, lot area, setbacks, open space, parking and building coverage 

requirements to allow for additional housing units beyond what would otherwise be permitted 

under the existing zoning ordinance or by-law; and  

(4) the adoption of a smart growth zoning district or starter home zoning district in accordance 

with section 3 of chapter 40R. Any amendment that requires a simple majority vote shall not be 

combined with an amendment that requires a two-thirds majority vote. If, in a city or town with a 

council of fewer than 25 members, there is filed with the clerk prior to final action by the council 

a written protest against a zoning change under this section, stating the reasons duly signed by 

owners of 50 per cent or more of the area of the land proposed to be included in such change or 

of the area of the land immediately adjacent extending 300 feet therefrom, no change of any such 

ordinance shall be adopted except by a two-thirds vote of all members. 

No proposed zoning ordinance or by-law which has been unfavorably acted upon by a city 

council or town meeting shall be considered by the city council or town meeting within two 

years after the date of such unfavorable action unless the adoption of such proposed ordinance or 

by-law is recommended in the final report of the planning board. 

When zoning by-laws or amendments thereto are submitted to the attorney general for approval 

as required by section thirty-two of chapter forty, he shall also be furnished with a statement 
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which may be prepared by the planning board explaining the by-laws or amendments proposed, 

which statement may be accompanied by explanatory maps or plans. 

The effective date of the adoption or amendment of any zoning ordinance or by-law shall be the 

date on which such adoption or amendment was voted upon by a city council or town meeting; if 

in towns, publication in a town bulletin or pamphlet and posting is subsequently made or 

publication in a newspaper pursuant to section thirty-two of chapter forty. If, in a town, said by-

law is subsequently disapproved, in whole or in part, by the attorney general, the previous zoning 

by-law, to the extent that such previous zoning by-law was changed by the disapproved by-law 

or portion thereof, shall be deemed to have been in effect from the date of such vote. In a 

municipality which is not required to submit zoning ordinances to the attorney general for 

approval pursuant to section thirty-two of chapter forty, the effective date of such ordinance or 

amendment shall be the date passed by the city council and signed by the mayor or, as otherwise 

provided by ordinance or charter; provided, however, that such ordinance or amendment shall 

subsequently be forwarded by the city clerk to the office of the attorney general. 

A true copy of the zoning ordinance or by-law with any amendments thereto shall be kept on file 

available for inspection in the office of the clerk of such city or town. 

No claim of invalidity of any zoning ordinance or by-law arising out of any possible defect in the 

procedure of adoption or amendment shall be made in any legal proceedings and no state, 

regional, county or municipal officer shall refuse, deny or revoke any permit, approval or 

certificate because of any such claim of invalidity unless legal action is commenced within the 

time period specified in sections thirty-two and thirty-two A of chapter forty and notice 

specifying the court, parties, invalidity claimed, and date of filing is filed together with a copy of 

the petition with the town or city clerk within seven days after commencement of the action. 

 

Section 9: Special permits 

Section 9. Zoning ordinances or by-laws shall provide for specific types of uses which shall only 

be permitted in specified districts upon the issuance of a special permit. Special permits may be 

issued only for uses which are in harmony with the general purpose and intent of the ordinance 

or by-law, and shall be subject to general or specific provisions set forth therein; and such 

permits may also impose conditions, safeguards and limitations on time or use. 

Zoning ordinances or by-laws may also provide for special permits authorizing increases in the 

permissible density of population or intensity of a particular use in a proposed development; 

provided that the petitioner or applicant shall, as a condition for the grant of said permit, provide 

certain open space, housing for persons of low or moderate income, traffic or pedestrian 

improvements, installation of solar energy systems, protection for solar access, or other 

amenities. Such zoning ordinances or by-laws shall state the specific improvements or amenities 

or locations of proposed uses for which the special permits shall be granted, and the maximum 

increases in density of population or intensity of use which may be authorized by such special 

permits. 
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Zoning ordinances or by-laws may provide that special permits may be granted for multi-family 

residential use in nonresidentially zoned areas where the public good would be served and after a 

finding by the special permit granting authority, that such nonresidentially zoned area would not 

be adversely affected by such a residential use, and that permitted uses in such a zone are not 

noxious to a multi-family use. 

Zoning ordinances or by-laws may provide for special permits authorizing the transfer of 

development rights of land within or between districts. These zoning ordinances or by-laws shall 

include incentives such as increases in density of population, intensity of use, amount of floor 

space or percentage of lot coverage, that encourage the transfer of development rights in a 

manner that protect open space, preserve farmland, promote housing for persons of low and 

moderate income or further other community interests; provided, however, that nothing herein 

shall prohibit a zoning ordinance or by-law from allowing transfer of development rights to be 

permitted as of right, without the need for a special permit or other discretionary zoning 

approval. 

Zoning ordinances or by-laws may also provide that clusteropen space residential developments 

or planned unit developments shall be permitted upon the issuance of a special permit. 

Notwithstanding any provision of this section to the contrary, zoning ordinances or by-laws may 

provide that clusteropen space residential developments shall be permitted upon review and 

approval by a planning board pursuant to the applicable provisions of sections 81K to 81GG, 

inclusive, of chapter 41 and in accordance with its rules and regulations governing subdivision 

control; provided, however, that nothing herein shall prohibit a zoning ordinance or by-law from 

allowing open space residential developments to be permitted as of right, without the need for a 

special permit or other discretionary zoning approval. 

''Cluster development'' means a residential development in which the buildings and accessory 

uses are clustered together into one or more groups separated from adjacent property and other 

groups within the development by intervening open land. A cluster development shall be 

permitted only on a plot of land of such minimum size as a zoning ordinance or by-law may 

specify which is divided into building lots with dimensional control, density and use restrictions 

of such building lots varying from those otherwise permitted by the ordinance or by-law and 

open land. Such open land when added to the building lots shall be at least equal in area to the 

land area required by the ordinance or by-law for the total number of units or buildings 

contemplated in the development. Such open land may be situated to promote and protect 

maximum solar access within the development. Such open land shall either be conveyed to the 

city or town and accepted by it for park or open space use, or be conveyed to a non-profit 

organization the principal purpose of which is the conservation of open space, or to be conveyed 

to a corporation or trust owned or to be owned by the owners of lots or residential units within 

the plot. If such a corporation or trust is utilized, ownership thereof shall pass with conveyances 

of the lots or residential units. In any case where such land is not conveyed to the city or town, a 

restriction enforceable by the city or town shall be recorded providing that such land shall be 

kept in an open or natural state and not be built for residential use or developed for accessory 

uses such as parking or roadway. 
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Zoning ordinances or by-laws may also provide that special permits may be granted for reduced 

parking space to residential unit ratio requirements after a finding by the special permit granting 

authority that the public good would be served and that the area in which the development is 

located would not suffer a substantial adverse effect from such diminution in parking. 

''Planned unit development'' means a mixed use development on a plot of land containing a 

minimum of the lesser of sixty thousand square feet or five times the minimum lot size of the 

zoning district, but of such larger size as an ordinance or by-law may specify, in which a mixture 

of residential, open space, commercial, industrial or other uses and a variety of building types are 

determined to be sufficiently advantageous to render it appropriate to grant special permission to 

depart from the normal requirements of the district to the extent authorized by the ordinance or 

by-law. Such open space, if any, may be situated to promote and protect maximum solar access 

within the development. 

Zoning ordinances or by-laws may also provide for the use of structures as shared elderly 

housing upon the issuance of a special permit. Such zoning ordinances or by-laws shall specify 

the maximum number of elderly occupants allowed, not to exceed a total number of six, any age 

requirements and any other conditions deemed necessary for the special permits to be granted. 

Zoning ordinances or by-laws may provide that certain classes of special permits shall be issued 

by one special permit granting authority and others by another special permit granting authority 

as provided in the ordinance or by-law. Such special permit granting authority shall adopt and 

from time to time amend rules relative to the issuance of such permits, and shall file a copy of 

said rules in the office of the city or town clerk. Such rules shall prescribe a size, form, contents, 

style and number of copies of plans and specifications and the procedure for a submission and 

approval of such permits. 

Zoning ordinances or by-laws may provide for associate members of a planning board when a 

planning board has been designated as a special permit granting authority. One associate member 

may be authorized when the planning board consists of five members, and two associate 

members may be authorized when the planning board consists of more than five members. A city 

or town which establishes the position of associate member shall determine the procedure for 

filling such position. If provision for filling the position of associate member has been made, the 

chairman of the planning board may designate an associate member to sit on the board for the 

purposes of acting on a special permit application, in the case of absence, inability to act, or 

conflict of interest, on the part of any member of the planning board or in the event of a vacancy 

on the board. 

Each application for a special permit shall be filed by the petitioner with the city or town clerk 

and a copy of said application, including the date and time of filing certified by the city or town 

clerk, shall be filed forthwith by the petitioner with the special permit granting authority. The 

special permit granting authority shall hold a public hearing, for which notice has been given as 

provided in section eleven, on any application for a special permit within sixty-five days from 

the date of filing of such application; provided, however, that a city council having more than 

five members designated to act upon such application may appoint a committee of such council 
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to hold the public hearing. The decision of the special permit granting authority shall be made 

within ninety days following the date of such public hearing. The required time limits for a 

public hearing and said action, may be extended by written agreement between the petitioner and 

the special permit granting authority. A copy of such agreement shall be filed in the office of the 

city or town clerk. A special permit issued by a special permit granting authority shall require a 

two-thirds vote of boards with more than five members, a vote of at least four members of a five 

member board, and a unanimous vote of a three member board.  

A special permit issued by a special permit granting authority shall require a simple majority 

vote for any of the following: (a) multi-family housing that is located within 1/2 mile of a 

commuter rail station, subway station, ferry terminal or bus station; provided that not less than 

10 per cent of the housing shall be affordable to and to be occupied by households whose annual 

income is less than 80 per cent of the area wide median income as determined by the United 

States Department of Housing and Urban Development and affordability is assured for a period 

of not less than 30 years through the use of an affordable housing restriction as defined in section 

31 of chapter 184; (b) mixed-use development in centers of commercial activity within a 

municipality, including town and city centers, other commercial districts in cities and towns and 

rural village districts; provided, that not less than 10 per cent of the housing shall be affordable to 

and occupied by households whose annual income is less than 80 per cent of the area wide 

median income as determined by the United States Department of Housing and Urban 

Development and affordability is assured for a period of not less than 30 years through the use of 

an affordable housing restriction as defined in said section 31 of said chapter 184; or (c) a 

reduced parking space to residential unit ratio requirement pursuant to this section; provided that 

a reduction in the parking requirement will result in the production of additional housing units. 

Failure by the special permit granting authority to take final action within said ninety days or 

extended time, if applicable, shall be deemed to be a grant of the special permit. The petitioner 

who seeks such approval by reason of the failure of the special permit granting authority to act 

within such time prescribed, shall notify the city or town clerk, in writing within fourteen days 

from the expiration of said ninety days or extended time, if applicable, of such approval and that 

notice has been sent by the petitioner to parties in interest. The petitioner shall send such notice 

to parties in interest by mail and each such notice shall specify that appeals, if any, shall be made 

pursuant to section seventeen and shall be filed within twenty days after the date the city or town 

clerk received such written notice from the petitioner that the special permit granting authority 

failed to act within the time prescribed. After the expiration of twenty days without notice of 

appeal pursuant to section seventeen, or, if appeal has been taken, after receipt of certified 

records of the court in which such appeal is adjudicated, indicating that such approval has 

become final, the city or town clerk shall issue a certificate stating the date of approval, the fact 

that the special permit granting authority failed to take final action and that the approval resulting 

from such failure has become final, and such certificate shall be forwarded to the petitioner. The 

special permit granting authority shall cause to be made a detailed record of its proceedings, 

indicating the vote of each member upon each question, or if absent or failing to vote, indicating 

such fact, and setting forth clearly the reason for its decision and of its official actions, copies of 

all of which shall be filed within fourteen days in the office of the city or town clerk and shall be 
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deemed a public record, and notice of the decision shall be mailed forthwith to the petitioner, 

applicant or appellant, to the parties in interest designated in section eleven, and to every person 

present at the hearing who requested that notice be sent to him and stated the address to which 

such notice was to be sent. Each such notice shall specify that appeals, if any, shall be made 

pursuant to section seventeen and shall be filed within twenty days after the date of filing of such 

notice in the office of the city or town clerk. 

Zoning ordinances or by-laws shall provide that a special permit granted under this section shall 

lapse within a specified period of time, not more than 3 years, which shall not include such time 

required to pursue or await the determination of an appeal referred to in section seventeen, from 

the grant thereof, if a substantial use thereof has not sooner commenced except for good cause 

or, in the case of permit for construction, if construction has not begun by such date except for 

good cause. 

Zoning ordinances or by-laws shall also provide that uses, whether or not on the same parcel as 

activities permitted as a matter of right, accessory to activities permitted as a matter of right, 

which activities are necessary in connection with scientific research or scientific development or 

related production, may be permitted upon the issuance of a special permit provided the granting 

authority finds that the proposed accessory use does not substantially derogate from the public 

good. 

In any city or town that accepts this paragraph, zoning ordinances or by-laws may provide that 

research and development uses, whether or not the uses are currently permitted as a matter of 

right, may be permitted as a permitted use in any non-residential zoning district which is not a 

residential, agricultural or open space district upon the issuance of a special permit provided the 

special permit granting authority finds that the uses do not substantially derogate from the public 

good. 

''Research and development uses'' shall include any 1 or more of investigation, development, 

laboratory and similar research uses and any related office and, subject to the following 

limitations, limited manufacturing uses and uses accessory to any of the foregoing. 

''Limited manufacturing'' shall, subject to the issuance of the special permit, be an allowed use, if 

the following requirements are satisfied: (1) the manufacturing activity is related to research 

uses; (2) no manufacturing activity customarily occurs within 50 feet of a residential district; and 

(3) substantially all manufacturing activity customarily occurs inside of buildings with any 

manufacturing activities customarily occurring outside of buildings subject to conditions 

imposed in the special permit. 

A hazardous waste facility as defined in section two of chapter twenty-one D shall be permitted 

to be constructed as of right on any locus presently zoned for industrial use pursuant to the 

ordinances and by-laws of any city or town provided that all permits and licenses required by law 

have been issued to the developer and a siting agreement has been established pursuant to 

sections twelve and thirteen of chapter twenty-one D, provided however, that following the 

submission of a notice of intent, pursuant to section seven of chapter twenty-one D, a city or 

town may not adopt any zoning change which would exclude the facility from the locus specified 
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in said notice of intent. This section shall not prevent any city or town from adopting a zoning 

change relative to the proposed locus for the facility following the final disapproval and 

exhaustion of appeals for permits and licenses required by law and by chapter twenty-one D. 

A facility, as defined in section one hundred and fifty A of chapter one hundred and eleven, 

which has received a site assignment pursuant to said section one hundred and fifty A, shall be 

permitted to be constructed or expanded on any locus zoned for industrial use unless specifically 

prohibited by the ordinances and by-laws of the city or town in which such facility is proposed to 

be constructed or expanded, in effect as of July first, nineteen hundred and eighty-seven; 

provided, however, that all permits and licenses required by law have been issued to the 

proposed operator. A city or town shall not adopt an ordinance or by-law prohibiting the siting of 

such a facility or the expansion of an existing facility on any locus zoned for industrial use, or 

require a license or permit granted by said city or town, except a special permit imposing 

reasonable conditions on the construction or operation of the facility, unless such prohibition, 

license or permit was in effect on or before July first, nineteen hundred and eighty-seven; 

provided, however, that a city or town may adopt and enforce a zoning or non-zoning ordinance 

or by-law of general application that has the effect of prohibiting the siting or expansion of a 

facility in the following areas: recharge areas of surface drinking water supplies as shall be 

reasonably defined by rules and regulations of the department of environmental protection, areas 

subject to section forty of chapter one hundred and thirty-one, and the regulations promulgated 

thereunder; and areas within the zone of contribution of existing or potential public supply wells 

as defined by said department. No special permit authorized by this section may be denied for 

any such facility by any city or town; provided, however, that a special permit granting authority 

may impose reasonable conditions on the construction or operation of the facility, which shall be 

enforceable pursuant to the provisions of section seven. 

Section 17: Judicial review 

Section 17. Any person aggrieved by a decision of the board of appeals or any special permit 

granting authority or by the failure of the board of appeals to take final action concerning any 

appeal, application or petition within the required time or by the failure of any special permit 

granting authority to take final action concerning any application for a special permit within the 

required time, whether or not previously a party to the proceeding, or any municipal officer or 

board may appeal to the land court department, the superior court department in which the land 

concerned is situated or, if the land is situated in Hampden county, either to said land court or, 

superior court department or to the division of the housing court department for said county, or if 

the land is situated in a county, region or area served by a division of the housing court 

department either to said land court or superior court department or to the division of said 

housing court department for said county, region or area, or to the division of the district court 

department within whose jurisdiction the land is situated except in Hampden county, by bringing 

an action within twenty days after the decision has been filed in the office of the city or town 

clerk. If said appeal is made to said division of the district court department, any party shall have 

the right to file a claim for trial of said appeal in the superior court department within twenty-five 

days after service on the appeal is completed, subject to such rules as the supreme judicial court 
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may prescribe. Notice of the action with a copy of the complaint shall be given to such city or 

town clerk so as to be received within such twenty days. The complaint shall allege that the 

decision exceeds the authority of the board or authority, and any facts pertinent to the issue, and 

shall contain a prayer that the decision be annulled. There shall be attached to the complaint a 

copy of the decision appealed from, bearing the date of filing thereof, certified by the city or 

town clerk with whom the decision was filed. 

If the complaint is filed by someone other than the original applicant, appellant or petitioner, 

such original applicant, appellant, or petitioner and all members of the board of appeals or 

special permit granting authority shall be named as parties defendant with their addresses. To 

avoid delay in the proceedings, instead of the usual service of process, the plaintiff shall within 

fourteen days after the filing of the complaint, send written notice thereof, with a copy of the 

complaint, by delivery or certified mail to all defendants, including the members of the board of 

appeals or special permit granting authority and shall within twenty-one days after the entry of 

the complaint file with the clerk of the court an affidavit that such notice has been given. If no 

such affidavit is filed within such time the complaint shall be dismissed. No answer shall be 

required but an answer may be filed and notice of such filing with a copy of the answer and an 

affidavit of such notice given to all parties as provided above within seven days after the filing of 

the answer. Other persons may be permitted to intervene, upon motion. The clerk of the court 

shall give notice of the hearing as in other cases without jury, to all parties whether or not they 

have appeared. The court shall hear all evidence pertinent to the authority of the board or special 

permit granting authority and determine the facts, and, upon the facts as so determined, annul 

such decision if found to exceed the authority of such board or special permit granting authority 

or make such other decree as justice and equity may require. The foregoing remedy shall be 

exclusive, notwithstanding any defect of procedure or of notice other than notice by publication, 

mailing or posting as required by this chapter, and the validity of any action shall not be 

questioned for matters relating to defects in procedure or of notice in any other proceedings 

except with respect to such publication, mailing or posting and then only by a proceeding 

commenced within ninety days after the decision has been filed in the office of the city or town 

clerk, but the parties shall have all rights of appeal and exception as in other equity cases. 

The court, in its discretion, may require a plaintiff in an action under this section appealing a 

decision to approve a special permit, variance or site plan to post a surety or cash bond in an 

amount of not more than $50,000 to secure the payment of costs if the court finds that the harm 

to the defendant or to the public interest resulting from delays caused by the appeal outweighs 

the financial burden of the surety or cash bond on the plaintiffs. The court shall consider the 

relative merits of the appeal and the relative financial means of the plaintiff and the defendant. 

A city or town may provide any officer or board of such city or town with independent legal 

counsel for appealing, as provided in this section, a decision of a board of appeals or special 

permit granting authority and for taking such other subsequent action as parties are authorized to 

take. 
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Costs shall not be allowed against the board or special permit granting authority unless it shall 

appear to the court that the board or special permit granting authority in making the decision 

appealed from acted with gross negligence, in bad faith or with malice. 

Costs shall not be allowed against the party appealing from the decision of the board or special 

permit granting authority unless it shall appear to the court that said appellant or appellants acted 

in bad faith or with malice in making the appeal to the court. 

The court shall require nonmunicipal plaintiffs to post a surety or cash bond in a sum of not less 

than two thousand nor more than fifteen thousand dollars to secure the payment of such costs in 

appeals of decisions approving subdivision plans. 

All issues in any proceeding under this section shall have precedence over all other civil actions 

and proceedings. 
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Chapter 40R 

Section 3: Smart growth zoning districts and starter home zoning districts 

Section 3. In its zoning ordinance or by-law, a city or town may adopt a smart growth zoning 

district or starter home zoning district in an eligible location and may include adjacent areas that 

are served by existing infrastructure and utilities, and that have pedestrian access to at least 1 

destination of frequent use, such as schools, civic facilities, places of commercial or business 

use, places of employment, recreation or transit stations. A smart growth zoning district or starter 

home zoning district ordinance or by-law, or any amendment to or repeal of such ordinance or 

by-law, shall be adopted in accordance with section 5 of chapter 40A. 

In creating such a district, a city or town may include qualifying areas within development 

districts approved by the economic assistance coordinating council pursuant to chapter 40Q or 

any area approved by a city or town as an urban center housing tax-increment financing zone 

pursuant to section 60 of chapter 40. In smart growth zoning districts or starter home zoning 

districts, a city or town shall zone for primary residential use as of right and may also permit 

business, commercial or other uses consistent with primary residential use; provided, however, 

that a smart growth zoning district or starter home zoning district ordinance or by-law shall be 

adopted by a simple majority vote of all the members of the town council, or of the city council 

where there is a commission form of government or a single branch, or of each branch where 

there are 2 branches, or by a simple majority vote of a town meeting. 

 

Chapter 40S 

Section 1: Definitions 

Section 1. As used in this chapter, the following words shall have the following meanings:— 

''Additional chapter 70 aid'', for each municipality, an amount calculated by the department of 

education equal to the actual increase in chapter 70 aid payments, including, but not limited to, 

foundation aid increases and minimum aid increases, that is attributable to the number of each 

municipality's eligible students from the school district. In the case of a regional school district, 

the amount of additional chapter 70 aid in the region shall be apportioned among member 

communities proportionally based upon the number of eligible students from each member 

municipality. For any municipality with eligible students from more than 1 school district, 

additional chapter 70 aid shall be the sum of the additional chapter 70 aid at the municipal school 

district plus the municipality's share of additional chapter 70 aid at each district of which the 

municipality is a member. 

''Average actual net school spending per student'', for each school district, the actual net school 

spending per pupil, as defined by and reported to the department of education, for the 

immediately preceding fiscal year. 
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''Division'', the division of local services within the department of revenue. 

''Education percentage'', the average across all communities in the commonwealth of total 

education expenditures in relation to total municipal expenditures as certified at the end of the 

preceding fiscal year by the department of revenue. This percentage shall be the total actual net 

school spending of all districts as defined by the department of education divided by the sum of 

total General Fund municipal spending and regional school district aid. 

''Eligible student'', a child living in a new smart growth development that is enrolled as of the 

prior year in a district or charter school in kindergarten through grade 12, attends a residential or 

other school pursuant to special education requirements, attends pre-kindergarten or post 12th 

grade sessions pursuant to special education requirements, or attends a school district through the 

so-called school choice program, established under section 12B of chapter 76, or a similar 

program. 

''Local smart growth excise tax revenues'', for each municipality the total excise taxes for the 

subject year on vehicles garaged at a new smart growth development, as calculated by the 

division. 

''Local smart growth property tax revenues'', for each municipality, the product of the local levy 

rate times the amount of assessed valuation due to new smart growth development as certified by 

the commissioner of revenue, as calculated by the division. 

''Local smart growth revenues for education'', for each municipality, the product of the education 

percentage times the sum of local smart growth property tax revenues plus local smart growth 

excise tax revenues, each for the preceding fiscal year. 

''New smart growth development'', any new residential or commercial development, including 

the substantial redevelopment of existing propertiesbuildings, subject to the payment of local 

property taxes that: (a) occurs in a smart growth zoning district after the adoption of such zoning 

by the community, and (b) is permitted under the provisions of the smart growth zoning district. 

A redevelopment shall be considered substantial if its cost exceeds 50 per cent of the building's 

pre-renovation assessed value or if it constitutes a change in use from nonresidential to 

residential. 

''Smart growth zoning district'', a zoning district adopted by a community and approved by the 

department of housing and community development which is eligible, and which remains 

eligible for density bonus payments under chapter 40R, including without limitation smart 

growth zoning districts or starter home zoning districts as defined in section 1 of said chapter 

40R. 

''Total education cost for eligible students'', for each municipality, the product of the total number 

of eligible students in the prior fiscal year times the average actual net school spending per 

student as calculated by the department of education. This calculation shall first be made 

separately for each school district attended by eligible students, and the results of such 

calculations shall then be summed. 


