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These are appeals filed under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the appellee to abate taxes on real estate located in the Town of North Attleboro, owned by and assessed to the appellants under G.L. c. 59, §§ 11 and 38, for fiscal year 2004.

Commissioner Gorton heard the appeals.  He was joined in the decisions for the appellee by former Chairman Foley and Commissioners Scharaffa, Egan and Rose.  These findings of fact and report are made pursuant to requests
 by the

appellants under G.L. c. 58A, § 13 and 831 CMR 1.32.


Matthew A. Luz, Esq. for the appellants.


Robert Bliss, Esq. for the appellee.

FINDINGS OF FACT AND REPORT
On January 1, 2003 (“the relevant assessment date”), Christmas Tree Shops Plaza, LLC (“Christmas Tree LLC”) was the assessed owner of the land and building located at 1505 South Washington Street, North Attleboro (“Christmas Tree property”).  For fiscal year 2004 (“fiscal year at issue”), the North Attleboro Board of Assessors (“assessors”) valued the Christmas Tree property at $12,279,800 and assessed a tax thereon, at the rate of $12.83 per thousand, in the amount of $157,549.83.  On December 31, 2003, North Attleboro’s Collector of Taxes sent out the town’s fiscal year 2004 actual real estate tax bills.  In accordance with G.L. c. 59, § 57C, Christmas Tree LLC timely paid the tax without incurring interest.  On January 27, 2004, Christmas Tree LLC timely filed its application for abatement with the assessors.  The application was denied on April 22, 2004.  On May 19, 2004, Christmas Tree LLC seasonably filed its petition with the Appellate Tax Board (“Board”).  
On the relevant assessment date, Cumberland Avenue Plaza, LLC (“Cumberland Avenue LLC”) was the assessed owner of the land and building located at 40 Cumberland Avenue in North Attleboro (“Cumberland Ave. property”).  For fiscal year 2004, the assessors valued the Cumberland Ave. property at $9,304,800 and assessed a tax, at the rate of $12.83 per thousand, in the amount of $119,380.58.  On December 31, 2003, North Attleboro’s Collector of Taxes sent out the town’s fiscal year 2004 actual real estate tax bills.  In accordance with G.L. c. 59, § 57C, Cumberland Avenue LLC timely paid the tax without incurring interest.  On January 27, 2004, Cumberland Avenue LLC timely filed its application for abatement with the assessors.  The application was denied on April 22, 2004.  On May 19, 2004, Cumberland Avenue LLC seasonably filed its petition with the Board.  Based on these facts, the Board found that it had jurisdiction over these appeals.
The Christmas Tree property is a 12.02-acre parcel of real estate improved with a single story, concrete block structure with a finished building area of 97,027 square feet, a 930 square foot loading platform, and a 1,960 square-foot open, finished porch.  Originally built circa 1994 as a department store, the property was substantially renovated in 1999.  On October 17, 2000, Christmas Tree LLC purchased the property for a stated consideration of

$12,900,000.  As of January 1, 2003, the building was divided into three separate rentable retail areas, with the following tenants:
	
	Unit Size
	Tenant

	Unit 1
	16,800 square feet
	The Guitar Center

	Unit 2
	30,000 square feet
	MSP Super Stores

	Unit 3
	51,074 square feet
	Christmas Tree Shops



The Cumberland Ave. property is a 9.92-acre parcel of real estate improved with a one-story masonry block building built circa 1999, overlayed with appropriate metal sheeting with a gross building area of 61,185 square feet.  The front of the building is substantially plate glass.  On October 17, 2000, Cumberland Avenue LLC purchased this property for a stated consideration of $10,600,000.  As of January 1, 2003, the building was divided into seven separate rentable spaces, with the following tenants:
	
	Unit Size
	Tenant

	Unit 1
	 5,850 square feet
	Kinkos

	Unit 2
	 5,200 square feet
	Newbury Comics

	Unit 3
	11,700 square feet
	David’s Bridal

	Unit 4
	 5,200 square feet
	Frameking Express

	Unit 5
	 4,700 square feet
	Unique Dental Care

	Unit 6
	 5,200 square feet
	South of the Mall

	Unit 7
	  21,450 square feet
	Bernie’s Audio Video


Basic construction of both the Christmas Tree property and the Cumberland Ave. property (collectively “subject properties”) includes concrete foundation and concrete block and stucco exterior walls.  The interior finishes include resilient tile and carpeted floors, painted

sheetrock walls, suspended tile, and exposed I-beam ceilings.  Each property has a separate electrical service for each of their respective tenants, heat is forced hot air by gas, and there is central air conditioning.  Both subject properties have large, custom-designed signage appropriate for their respective tenants, and large, well lit parking areas which accommodate 441 vehicles for the Christmas Tree property and 240 vehicles for the Cumberland Ave. property.  Overall, the properties are in average condition.
Both the Christmas Tree property and the Cumberland Ave. property are located approximately one-half mile from the Emerald Square Regional Mall, in a commercial-zoned area with other strip-mall properties.  Located directly on Route 1 south, the entranceway to the Christmas Tree property is marked by a large clock tower.  The property is also accessible from Cumberland Avenue.  Located directly across from the Christmas Tree property, on Cumberland Avenue, is the Cumberland Ave. property at issue in these appeals.  There is a traffic light at the intersection of Route 1 and Cumberland Avenue which improves travelers’ access to both properties. 

In support of their claims that the subject properties were overvalued for fiscal year 2004, Christmas Tree LLC

and Cumberland Avenue LLC (collectively “the appellants”) presented the testimony and appraisal reports of Roger J. Marquis, a certified real estate appraiser.  Based on his education and experience, the Board qualified Mr. Marquis as an expert witness in the field of real estate valuation.

To value the appellants’ properties, Mr. Marquis used both the sales comparison and the income capitalization approaches, but relied more heavily on the values derived from his sales comparison analyses.  Mr. Marquis asserted that the highest and best uses of the subject properties were their current uses.

In his sales comparison analyses for the subject properties, Mr. Marquis relied on the same four sales of purportedly comparable properties located in Taunton, Brockton and Stoughton.  Comparable sales number one, number two, and number three were each improved with a single-story strip-mall type shopping center, built in the mid-1970s, with gross building areas of 129,532 square feet, 73,280 square feet, and 116,971 square feet, respectively.  Comparable sale number four was improved with a two-story retail structure, built circa 1954, with a gross building area of 144,042 square feet.  The sales of these properties occurred in February 2003, March 2003, September 2001, and December 2002, with per-square-foot

sale prices of $51.29, $50.33, $63.47, and $68.23, respectively.

According to Mr. Marquis’ appraisal reports, he adjusted the comparables’ per-square-foot sales prices to account for differences in location, age, condition, and excess land area, in comparison to the subject properties, to arrive at a per-square-foot value of $60.  He did not, however, provide an explanation as to how he derived his adjustments.  Applied to the subject properties’ gross building areas, Mr. Marquis estimated the subject properties’ fair market values, using the sales comparison approach, as follows:
	Christmas Tree Shops
	(97,027 sf @ $60/sf)
	$5,822,000

	Cumberland Avenue
	(59,800 sf @ $60/sf)
	$3,588,000


In determining the subject properties’ fair market values using the income capitalization approach, Mr. Marquis first estimated the subject properties’ gross potential incomes.  According to Mr. Marquis, he conducted a survey of area rentals for similar properties, which showed a rental rate range of $12.50 to $25.00 per square foot.  Compared to the market rents surveyed, Mr. Marquis concluded that the subject properties’ actual rents were reflective of the market.  He then allowed for vacancy and collection loss of 30% for the Christmas Tree

property, and 8% for the Cumberland Ave. property, to calculate the subject properties’ effective gross incomes.  
Next, Mr. Marquis deducted operating expenses for the following categories: maintenance and reserves; legal and audit; management and miscellaneous; and non-recovered common area maintenance expense (“CAM”) due to vacancy.  He did not provide explanation of how he derived any of his operating expense figures.
Lastly, relying on the capitalization rates reported in his comparable sales number one and number four, 11.28 percent and 10 percent, respectively, Mr. Marquis concluded that a capitalization rate of eleven percent was appropriate to use in the present appeals.  Applying an eleven percent capitalization rate to each of the subject properties’ net operating income, Mr. Marquis calculated his opinions of value under the income capitalization approach of $6,844,000 for the Christmas Tree property and $8,260,000 for the Cumberland Ave. property. 

Mr. Marquis’ income capitalization methodologies are summarized in the tables on the following page.
CHRISTMAS TREE SHOPS
	Rental Income
	
	TOTAL

	    Unit 1 – 16,800 sf @ 13.50/sf
	226,800
	

	    Unit 2 – 30,000 sf @ 12.00/sf
	360,000
	

	    Unit 3 – 51,074 sf @ 15.50/sf
	791,647
	

	Potential Gross Rental Income
	
	$1,378,447

	 less: Vacancy & Collection loss
	30%
	413,554

	Effective Gross Income
	
	$964,913

	Operating Expenses
	
	

	  Reserves (5%)
	48,246
	

	  Legal & Audit (1%)
	 9,649
	

	  Management & Misc (6%)
	57,895
	

	  Non-recovered CAM due to Vacancy
	96,318
	

	 Total Operating Expenses
	
	212,108

	Net Operating Income
	
	$752,805

	Capitalization Rate
	11%
	

	Indicated Value
	
	$6,843,681.90

	Rounded to:
	
	$6,844,000


CUMBERLAND AVENUE
	Rental Income
	
	TOTAL

	    Unit 1 –  5,850 sf @ 23.00/sf
	134,550
	

	    Unit 2 –  5,200 sf @ 18.50/sf
	 96,200
	

	    Unit 3 – 11,700 sf @ 21.38/sf
	250,146
	

	    Unit 4 –  5,200 sf @ 18.00/sf 
	 93,600
	

	    Unit 5 -  4,700 sf @ 19.50/sf
	 91,650
	

	    Unit 6 -  5,200 sf @ 20.00/sf
	104,000
	

	    Unit 7 – 21,450 sf @ 17.30/sf
	371,085
	

	Potential Gross Rental Income
	
	$1,141,231

	 less: Vacancy & Collection loss
	 8%
	91,298

	Effective Gross Income
	
	$1,049,933

	Operating Expenses
	
	

	  Reserves (5%)
	52,497
	

	  Legal & Audit (1%)
	10,500
	

	  Management & Misc (6%)
	62,996
	

	  Non-recovered CAM due to Vacancy
	15,318
	

	 Total Operating Expenses
	
	141,311

	Net Operating Income
	
	$908,622

	Capitalization Rate
	11%
	

	Indicated Value
	
	$8,260,200

	Rounded to:
	
	$8,260,000


Mr. Marquis acknowledged that the values derived from his sale comparison approach and his income capitalization approach “did not produce [even] relatively close results.”  He suggested that the wide gaps were attributable to the economic circumstance as of the relevant assessment date, a time when investors would not be willing to pay high prices for properties such as the subject properties.  As a result, he concluded that actual per-square-foot selling prices were much lower than those indicated by the income capitalization approach.  Therefore, in his opinion, the estimates of value derived from the sales comparison approach were a better indicator of the subject properties’ fair market values.  Consequently, Mr. Marquis estimated the subject properties’ fair cash values for fiscal year 2004 at $6,000,000 for the Christmas Tree property and $4,000,000 for the Cumberland Ave. property.
The assessors offered into evidence the testimony and appraisal reports of John C. Kraskouskas, a Massachusetts licensed appraiser and also a member of the North Attleboro Board of Assessors.  To arrive at his opinions of value of the subject properties for the fiscal years at issue, Mr. Kraskouskas primarily relied on the income capitalization approach, but also conducted a sales comparison analysis as a check of his value under the income capitalization approach.  

Under the income capitalization approach, Mr. Kraskouskas estimated the subject properties’ net operating incomes based on the subject properties’ income and expense statements for calendar year 2002 and the properties’ respective rent rolls, which he found to be representative of the market.  He then added the actual tenant reimbursements, which Mr. Marquis failed to account for.  He allowed a vacancy and collection loss calculated at four percent for both properties, to calculate the subject properties’ effective gross incomes.  He determined that this rate was within the market range and was appropriate given the subject properties’ reported actual vacancies of less than one percent.  Mr. Kraskouskas then deducted the properties’ actual operating expenses, which he also determined to be representative of market expenses, to calculate each of the subject properties’ net operating incomes.  Lastly, Mr. Kraskouskas estimated the subject properties’ fair cash values by dividing their respective net income figure by a capitalization rate of 9.5%.  
In his sales comparison analysis for the Christmas Tree property, Mr. Kraskouskas cited five sales of properties located in Lynn, Marlborough, Burlington and North Attleboro.  These sales occurred during the period January 2000 through January 2004, with sales prices that ranged from $112.93 to $263.76, per square foot.  For the Cumberland Ave. property, Mr. Kraskouskas cited four sales of properties which occurred during the period October 2000 and December 2001, with sales prices that ranged from $131.74 to $174.55 per square foot.  In comparison to the subject property, the chosen comparables were similar in land area and the size, design and age of the buildings.  Moreover, the comparables were located in similar commercial neighborhoods.

Lastly, Mr. Kraskouskas noted in his reports a reference to the subject properties’ prior sales which occurred on October 3, 2000, fourteen months prior to the relevant assessment date, with sale prices of $12,900,000, for the Christmas Tree property, and $10,600,000, for the Cumberland Ave. property.  Mr. Kraskous noted that both sale prices were in excess of the subject properties’ fiscal year 2004 assessments.
The Board notes that no evidence was offered to support a finding that the consideration stated on the deeds represented the fair cash value of the subject properties.  The sellers of the subject properties, Beckentsein Enterprises - North Attleboro L.L.C. and Beckenstein Enterprises – Cumberland Avenue L.L.C., both have an address of 183 Prestige Park Road, P.O. Box 280228, East Hartford, Connecticut. Similarly, the appellants/purchasers shared an address of c/o American Shelter Corporation, 326 Third Street, Lakewood, New Jersey.  Further, the deeds were executed on the same day.  There is, therefore, a suggestion that the sales of these properties were part of a single transaction, allowing the parties to allocate the sale price between the properties based on considerations other than the fair market value of the property.  Accordingly, in the absence of evidence supporting a finding that the purchase price represented fair cash value, the Board, like the parties, gave little weight to the sale prices of the subject properties. 

Based on the evidence presented, the Board found that because the subject properties were income-producing, the income capitalization approach was an appropriate method for determining the subject properties’ fair market values.   The Board also found that the income capitalization methodologies used by the appellants’ expert real estate appraiser to value the subject properties for the fiscal year at issue were seriously flawed.  The Board found that Mr. Marquis failed to include in the properties’ effective gross income tenant reimbursements required by the lease terms.  The Board further found that Mr. Marquis’ vacancy/collection loss rates were excessive and that he failed to justify them with reliable market data, including the subject properties’ own rental histories.  Moreover, the unreliability of Mr. Marquis’ net operating income figures was compounded by the fact that the vacancy/rent loss figure and many of the operating expense figures were based on a percentage of what the Board found to be unreliable gross income figures.  On this basis, the Board found that Mr. Marquis’ estimates of value for the subject properties derived from the income capitalization approach lacked foundation, and were therefore without merit.

The Board further found that the appellants’ expert’s sales comparison analyses were flawed and did not yield reliable estimates of value.  The Board found that Mr. Marquis’ chosen comparables were located miles away from the subject properties and that none was located in close proximity to a mall, as were the subject properties.  Further, to the extent the appellants’ expert could have established comparability between his chosen comparable sales and the subject properties, the Board found that he failed to adequately explain and justify the adjustments made.  
In contrast, the Board found that the assessors presented substantial, credible evidence to support the subject assessments and to undercut the reliability of appellants’ evidence.  In particular, the Board found that Mr. Kraskouskas properly included tenant reimbursement in the properties’ gross income figures and that his four-percent vacancy/collection loss was more reflective of the market and the subject properties’ rental histories.
Based on these facts, the Board found that the appellants failed to meet their burden of proving that the subject properties were overvalued for fiscal year 2004.  Accordingly, the Board decided these appeals for the appellee.
OPINION

The assessors are required to assess real estate at its "fair cash value." G.L. c. 59, § 38.  Fair cash value is defined as the price on which a willing seller and a willing buyer will agree if both of them are fully informed and under no compulsion. Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).  

The appellant has the burden of proving that the property has a lower value than that assessed.  “‘The burden of proof is upon the petitioner to make out its right as a matter of law to abatement of the tax.’”  Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)).  “[T]he board is entitled to ‘presume that the valuation made by the assessors [is] valid unless the taxpayers . . . prov[e] the contrary.’”  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 363 Mass. at 245).

Generally, real estate valuation experts, the Massachusetts courts, and this Board rely upon three approaches to ascertain the fair cash value of property: income capitalization; sales comparison; and cost of reproduction.  Correia v. New Bedford Redevelopment Authority, 375 Mass. 360, 362 (1978).  “The Board is not required to adopt any particular method of valuation.”  Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 Mass. 447, 449 (1986).  Regardless of which method is employed to determine fair cash value, the Board must determine the highest price which a hypothetical willing buyer would pay to a hypothetical willing seller in an assumed free and open market.  Irving Saunders Trust v. Board of Assessors of Boston, 26 Mass. App. Ct. 838, 845 (1989).  The validity of a final estimate of market value depends to a great extent on how well it can be supported by market data.  The

Appraisal Institute, THE APPRAISAL OF REAL ESTATE 134 (12th ed., 2001). 

The fair cash value of property may be determined by recent sales of comparable properties in the market.  John O. Kunz v. Assessors of Middleton, ATB Findings of Fact and Report 2006 – 211, 224, citing McCabe v. Chelsea, 165 Mass. 494, 496 (1929).  "When comparable sales are used, however, allowances must be made for various factors which would otherwise cause disparities in the comparable prices." General Cable Industries, Inc. v. Assessors of Williamstown, ATB Findings of Fact and Report 1999-414.  Appraisers generally employ both qualitative and quantitative techniques to estimate the relative significance of these factors. APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 425 (12th ed. 2001).  In the present appeals, the Board found that the appellants’ real estate valuation expert failed to establish comparability between his purported comparable sales and the subject properties.  The Board further found that Mr. Marquis failed to adequately analyze and explain the adjustments he made for differences in the purportedly comparable sales properties and the subject properties, and that in many instances he failed to make adjustments for such significant factors as differences in land size and gross

building area.  Under the circumstances, the Board found and ruled that Mr. Marquis’ sales comparison approach was flawed and not an appropriate technique to use to value the subject properties for the fiscal year at issue.


The income capitalization method “is frequently applied with respect to income producing property.”  Taunton Redevelopment Associates v. Assessors of Taunton, 393 Mass. 293, 295 (1984).  In applying this method, the income stream used must reflect the property’s earning capacity or market rental value.  Pepsi-Cola Bottling, 397 Mass. at 451.  Imputing rental income to the subject property based on fair market rentals from comparable properties is evidence of value if, once adjusted, they are indicative of the subject property’s earning capacity.  See Correia v. New Bedford Redevelopment Authority, 5 Mass. App. Ct. 289, 293-94 (1977), rev’d on other grounds, 375 Mass. 360 (1978); Library Services, Inc. v. Malden Redevelopment Authority, 9 Mass. App. Ct. 877, 878 (1980) (rescript); AVCO Manufacturing Corporation v. Assessors of Wilmington, ATB Findings of Fact and Reports 1990-142.  It is the earning capacity of real estate, rather than the actual income, which is probative of fair market value.  Assessors of Quincy v. Boston Consolidated Gas Co., 309 Mass. 60, 64 (1941).  Vacancy rates must also be market

based when determining fair cash value.  Donovan v. City of Haverhill, 247 Mass. 69, 71 (1923).  

After accounting for vacancy and rent losses, the net-operating income is obtained by deducting the landlord’s appropriate expenses.  General Electric Co. v. Assessors of Lynn, 393 Mass. at 610.  Real estate taxes are not considered operating expenses for purposes of determining net operating income when valuing property for real estate tax purposes.  Alstores Realty Corporation v. Assessors of Boston, 393 Mass. 591, 610 (1984).  See also Trolley Square I, ATB Findings of Fact and Report 2007-1, 12.  Expenses should also reflect the market.  General Electric, 393 Mass. at 610.  A capitalization rate based on the return necessary to attract investment capital is then applied to  the net operating income to determine the property’s fair market value.  Taunton Redevelopment, 393 Mass. at 295.  
The Board found that the income capitalization analyses used by the appellants’ expert real estate appraiser to value the subject properties for the fiscal year at issue were seriously flawed.  The Board found that the tenant reimbursements, required by the lease terms, should have been included in the subject properties’ potential gross income.  Failure to include the

reimbursement amounts therefore resulted in unreliable potential gross income figures.  The Board further found that the vacancy/collection loss rates used by the appellants’ expert real estate appraiser were excessive and that he failed to justify them with reliable market data.  Moreover, the lack of reliability of the appellants’ net operating income figures was compounded by the fact that the vacancy/rent loss and many of the operating expense figures were based on a percentage of what the Board found to be unreliable gross income figures.  Finally, the Board found that Mr. Marquis’ selection of capitalization rates was not explained or amply supported.
In contrast, the Board found that the assessors’ presented substantial and credible evidence to support the assessments and to further diminish the persuasiveness of appellants’ evidence. Mr. Kraskouskas correctly included in potential gross income money received as tenant reimbursements.  The assessors’ vacancy/collection loss factor of four percent, for both properties, was more credible than the appellants’ thirty- and eight-percent factors, respectively.  The Board also found that Mr. Kraskouskas’ operating expenses were within an acceptable range.  
“[The Board can] accept such portions of the evidence as appear[s] to have the more convincing weight.  The market value of the property [can] not be proved with mathematical certainty and must ultimately rest in the realm of opinion, estimate, and judgment . . . .  The board [can] select the various elements of value as shown by the record and from them form . . . its own independent judgment."  Assessors of Quincy v. Boston Consolidated Gas Company, 309 Mass. 60, 72 (1941).  See also North American Philips Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 300 (1984); New Boston Garden, 383 Mass. at 473; Jordan Marsh Co. v. Assessors of Malden, 359 Mass. 106, 110 (1971).    
Accordingly, because the appellants failed to present persuasive evidence that the assessors had overvalued the subject properties and failed to demonstrate errors or flaws in the assessors’ valuation method for fiscal year 2004, the Board ruled that the appellants failed to meet their burden of proving that the subject properties were overvalued for fiscal year 2004. 
Therefore, the Board entered a decision for the appellee in these appeals.
APPELLATE TAX BOARD
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Thomas W. Hammond, Jr., Chairman
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Attest:____________________________


  Assistant Clerk of the Board
�These appeals, involving similar properties owned by related parties, were heard in sequence on the same day by the same Board member.  The appellants were represented by the same counsel and offered the testimony of the same expert witness, who relied essentially on the same comparable properties in arriving at his opinions of value in these appeals.  Accordingly, the Board responds to the appellants’ requests by issuing a single findings of fact and report which addresses both appeals.
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