Supreme Judicial Court for the Commonwealth DAR: DAR-26163 Filed: 6/5/2018 11:22:17 AM

Commontoealth of Magsachugetts

SUPREME JUDICIAL COURT

SJICNo: DAR
APPEALS COURT NoO.: 2017-P-0721

Crty ELECTRIC SUPPLY COMPANY, D/B/A CONCORD ELECTRIC SUPPLY, LTD,
PLAINTIFF/APPELLANT

Vs.

ARCH INSURANCE COMPANY,
DEFENDANT/APPELLEE

ON APPEAL FROM A DECISION OF THE NORFOLK SUPERIOR COURT
[C.A.No. 1682-CV-01061]

APPLICATION OF PLAINTIFF-APPELLANT CITY ELECTRIC SUPPLY COMPANY
FOR DIRECT APPELLATE REVIEW

Thomas E. Day, Esq., BBO 655409
EGAN, FLANAGAN and COHEN, P.C.
67 Market Street — P.O. Box 9035
Springfield, MA 01102-9035

Tel.: (413)737-0260; Fax: (413) 737-0121

Attorney for Plaintiff-Appellant




1. REQUEST FOR DIRECT APPELLATE REVIEW

Plaintiff-Appellant City Electric Company d/b/a
Concord Electric Supply, Ltd. (“CES”) hereby requests,
pursuant to G. L. ¢. 211A, § 10(A) and Masé. R. A. P.
11, direct appellate review by this Court of the
Summary Judgment for. Defendant, Arch Insurance
Compaﬁy, entered in the Norfolk County Superior Court
(the “trial court”) Civil Action No. 1682CV01061 on
November 14, 2017. A certified copy of the Docket
Report (the “Certified Docket”) and copies of the
trial court’s Memorandum of Decision and Order on
Defendant’s Motion for Summary Judgment (the “Decision
and Order”) and Judgment of Dismissal Re: Arch
Insurance Company (the “Judgment”) are all attached
hereto as parts of the Addendum. {[Add. 24, 33, 39]

The trial court entered summary judgment for
defendant, Arch Insurance Company (“Arch”), in CES’s
suit to enforce a lien bond under G. L. c. 254, § 14
(commonly referredvto as a “target bond”) for the sole
reason that CES did not record a copy of the Complaint
with the Registry of Deeds within thirty days of
filing suit - a requiremeﬁt that simply does not
appear anywhere in G. L. c. 254, § 14, which governs

suits on target bonds. G. L. c. 254, § 14. [Add. 55]



The quesfion 0f whether Massachusetts law imposes
any such requirement on a claimant enforcing a target
bond is a matter of first impression in Massachusetts.
The answer to this question will affect every current
and future claimant whose Massachusetts mechanic’s
lien has or will be dissolved through the recording of
a section fourteen target bond, as well as every
surety and principal on those bonds and, therefore,
there is a great public interest in obtaining clarity
on this topic, so that current and future claimants
may rest assured that they will be able to enforce the
target bonds ﬁhét guarantee the just amounts owed to
them for labor and materials supplied on Massachusetts
construction projects.! 1In light of the great public
interest in this question, justice requires a final

determination by the full Supreme Judicial Court.?

! This Court has previously provided direct appellate review in
cases comparable to this one. See NES Rentals v. Me. Drilling &
Blasting, Inc., 465 Mass. 856, 857 (2013) (SJC transferred this
case, interpreting G.L. ¢. 254, § 14, to this Court on its own
motion); Tremont Tower Condo. LLC v. George B.H. Macomber Co.,
436 Mass. 677 (2002) (SJC granted application for direct
appellate review in mechanic’'s lien case, where, as here, lower
court had read terms into statute that did not appear therein).

The chief issue in this appeal, as framed above, is set forth in
Section IV (Statement of the Issues), below, as the first
numbered issue. The next two issues (Issue Nos. 2 and 3) are
closely related to this chief issue and flow from it. The final
two issues (Issue Nos. 4 and 5) stem from the fact that the trial
court was clearly confused as to when the underlying mechanic’s
lien was dissolved and explicitly based its Decision and Order in
favor of Arch on the indisputably erroneous assertion that the
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II. STATEMENT OF PRIOR PROCEEDINGS

On June 28, 2016, CES recorded a valid Notice of
Contract \ with the Norfolk County Registry of Deeds
showing an outstanding balance due to CES of
$283,056.54 from Michael Franciosi (“Franciosi”) under
a subcontract for materials provided for the
construction of a hotel (the “Project”) at 111
Boylston Street, Brookline, Massachusetts (the
“Property”). See Decision and Order. [Add. 34] With
the recording of the Notice of Contract, CES
established its mechanic’s lien on the property.

On July 14, 2016, pursuant to G. L. c. 254, § 14,
the general contractor on the project, Tocci Building
Corporation (as principal), and Arch (as surety)
issued and recordéd a document entitled Mechanic’s
Lien-Bond for Discharge, Bond No. SU1137323 (the “Arch
Target Bond”) with the Norfolk County Registry of
Deeds. Decision and Order, 2. [Add. 34]; Complaint, q
12. [Add. 42] The Arch Target Bond specifically

targeted and dissolved CES’s mechanic’s lien,

underlying mechanic’s lien continued in force up to the thirty-
first day after the commencement of the action to enforce the
target bond. CES’s mechanic’s lien was, of course, dissolved
immediately upon the recording of the target bond, which was
substituted for the lien as security for CES’s claim under the
scheme prescribed in G. L. c. 254, § 14,
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substituting the Arch Target Bond as security for CES’
claim. Decision and Order, 2. [Add. 34]. See G. L. c.
254, § 14 (requiring that the section fourteen lien
bond be “in a penal sum equal to the amount of the
lien sought to be dissolved conditioned for the
payment of any sum which the claimant may recover on
his claim ” and providing that “[u]pon the
recording of the bond, the lien shall be dissolved”).

On August 16, 2016, CES timely filed a civil
action pursuant to G. L. c¢. 254, § 14 in the Norfolk
County Superior Court to enforce the Arch Target Bond.
Certified Docket, 4 [Add. 27]; Complaint. [Add. 40]
The Complaint did not assert a claim to enforce the
lien upon the Property under M.G.L. c. 254, §5,
because the lien had been dissolved by the Arch Target
Bond prior to the filing of the Complaint. Therefore,
the civil action in the trial court was, from its
inception, an action under G. L. c. 254, § 14, not §
5. Because the action was filed pursuant to G. L. c.
254, § 14, and because section fourteen (unlike

section five) does not require recording of the

complaint in the registry of deeds, CES did not record




an attested copy of the Complaint with the registry of
deeds within thirty days of filing suit.?

Arch moved for summary judgment and attorneys’
fees. Certified Docket, 5-6. [Add. 28-29] CES
opposed Arch’s Motion for Summary Judgment and Fees.
Id. Superior Court Judge Beverly Cannone heard oral
argument on Arch’s motion on August 7, 2017. Id. at
6. [Add. 29]

On August 16, 2017, Judge Cannone issued the
Decision and Order allowing Arch’s Motion for Summary
Judgment but denying Arch’s Motion for Attorney’s
Fees. Decision and Qrder, 6. [Add. 38] Final
judgment entered on behalf of Arch on November 14,
2017. Judgment. [Add. 39] CES timely appealed the
Judgment. Certified Docket, 8. [Add. 31] The record
has been compiled and transmitted. The appeal has‘
been docketed, but briefs in the Appeals Court are not

yet due.

3 oOn January 26, 2017, counsel for Arch contacted CES’s
predecessor counsel and claimed that the failure to record a copy
of the Complaint defeated CES’'s claim. Decision and Order, 2,
[Add. 34] While disagreeing with Arch’s counsel’s erroneous
interpretation of the statute, CES recorded a copy of the
complaint the following day, January 27, 2017, in an effort to
avoid unnecessary litigation. See id.
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III. STATEMENT OF FACTS

CES supplied electrical materials for the
construction of a Homewood Suites by Hilton hotel at
the Property, pursuant to a subcontract with
Franciosi. Decision and Order, 2. [Add. 34] Franciosi
accepted the materials, but failed to make payment to
CES, in breach of their agreement. Complaint q 5.
[Add. 41]

As already set forth above, CES then recorded ifs
Notice of Contract on June 28, 2016. Decision and
Order, 2. [Add. 34] On July 14, 2016, Arch issued and
recorded the Arch Target Bond pursuant to M.G.L. c.
254, §14. 1Id. On August 17, 2016, CES filed its
Complaint against Arch to enforce the Lien Bond
pursuant to M.G.L. c. 254, §14. 1Id. Arch moved for
summary judgment and CES opposed Arch’s motion.
Certified Docket, 5-6. [Add. 28-29] On August 16,
2017, the trial court allowed Arch’s Motion for
Summary Judgment. Decision and Order, 6. [Add. 38]
CES timely appealed the entry of judgment for Arch.

Certified Docket, 8. [Add. 31]




IV. STATEMENT OF THE ISSUES

The following issues were raised and preserved in
the Superior Court and are ripe for Direct Appellate
Review:

1. Whether Massachusetts law requires that a
claimant under G. L. ¢. 254, § 14 record a copy
of its complaint to enforce a target lien bond
with the registry'of deeds within £hirty'days of
commencing the action, in spite of the fact that
section fourteen contains no such requirement;

2. Whether the trial court erred in ordering that
judgment enter on behalf of the defendant, Arch,
because the plaintiff, CES, did not record an
attested copy of the Complaint with the registry
of deeds within thirty days of commencing its
action to enforce a target lien bond under G. L.
c. 254, § 14;

3. Whether the trial court efred in applying the
requirement under G. L. c. 254, § 5 [Add. 49]
that a claimant enforcing a mechanic’s lien
record a copy of its complaint within thirty days
of commencing the action to CES’s action under G,

L. c¢c. 254, § 14 to enforce a target lien bond and




ordering that judgment enter on behalf of Arch
because CES did not comply with a requirement
that applies only to a suit under section five;

. Whether the trial court erred in finding that
CES’s mechanic’s lien was not dissolved until the
thirty-first day after CES commenced its action
to enforce the target lien bond under G. L. c.
254, § 14, even though the target lien bond
obviously had been recorded prior to the
commencement of the action to enforce that bond
and section fourteen specifically provides that
the mechanic’s lien is dissolved immediately upon
the recording of the bond that is substituted for
the lien;

. Whether the trial court erred in ordering that
judgment enter on behalf of Arch because of the
trial court’s erroneous finding that CES'’s
mechanic’s lien had been dissolved on the thirty-
first day after CES commenced its action, when in
fact CES’s action was a suit on the target bond,
not on the mechanic’s lien, and the mechanic’s
lien had actually been dissolved immediately upon

the recording of the target bond.




V. ARGUMENT

A. Introduction

As set forth above, on August 16, 2017, the trial
court issued its Decision and Order allowing Arch’s
Motion for Summary Judgment. Decision and Order, 6.
[Add. 38] 1In allowing Arch’s Motion for Summary
Judgment, the trial court actuyally acknowledged that
G. L. c. 254, § 14 contains no requirement that the
claimant record an attested copy of its complaint.
Id. at 5. [Add. 37] Nonetheless, the trial court
impermissibly imported the requirement to record a
copy of the complaint from section five into section
fourteen, thereby reading a new requirement into
section fourteen that the Legislature chose not to
include. 1Id. Massachusetts law does not requife that
a claimant on a target bond under G. L. c¢. 254, § 14
perform the meaningless exercise of recording a copy
of its complaint to enforce the target bond with the
registry of deeds. The plain language of section
fourteen governs and, as the trial court acknowledged,
section fourteen simply does not include any such
requirement. See G. L. c. 254, § 14.

This Court should grant direct appellate review

and reverse the trial court’s summary judgment




decision for numerous reasons, in addition to the
obvious reason that no such requirement appears in
section fourteen. First, the trial court’s holding,
reading a new reguirement into section fourteen that
the Legislature did not include, violates virtually
every applicable rule of statutory construction.
Second, a review of the statutory history demonstrates
that the Legislature’s omission of a requirement to
record a section fourteen complaint was certainly
purposeful. Third, declining to read the trial
court’s added requirement into section fourteen
preserves that section’s logical statutory scheme and
avoids the illogical results that the trial coqrt’s
interpretation would produce. Finally, the trial
court’s Decision and Order demonstrates a fundamental
misunderstanding of the interplay between a mechanic’s
lien and a target bond and bases its decision in»favor
of Arch on a glaringly incorrect legal finding, a
clear and reversible error.

B. The trial court’s decision to iead an
additional requirement into G. L. c. 254, § 14,
which does not appear anywhere in the section -
even a requirement that is imported from
another section of the same chapter - violates

this Court'’s longstanding principles of
statutory construction.
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The plain language of G. L. c. 254, § 14 is clear
and unambiguous. It provides that the “claimant may
enforce the [target] bond by a civil action Y
G. L. c. 254, § 14. Section fourteen also provides a
specific deadline within which the claimant must file
the civil action. Id. Nowhere does section fourteen
require that the claimant record a copy of the
complaint with the registry of deeds. Id.

Reading this requirement into section fourteen
violates numeroﬁs, established principles of statutory
construction iﬁ Massachusetts. 1In 2004, this Court
considered an Appeals Court ruling that read an
entitlement to attorney’s fees and costs into the
mechanic’s lien law. This Court reversed the Appeals
Court, stating that “[s]tatutory language is the

primary source of legislative intent.” Nat’l Lumber

Co. v. United Cas. & Sur. Ins. Co., 440 Mass. 723, 727

(2004) citing Hoffman v. Howmedica, Inc., 373 Mass.,.

32, 37 (1977). This Court continued, “[w]here the
language is plain and unambiguous, it is conclusive of

the Legislature’s purpose.” Id. citing Pyle v. School

Comm. Of S. Hadley, 423 Mass. 283, 285 (199¢).

This Court also made clear that, as here, an

omission in a statute can be just as clear and
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unampbiguous ~-- and just as conclusive -- as explicit

language. See Id. quoting General Elec. Co. v.

Department of Envtl. Protection, 429 Mass. 798, 803

quoting King v. Viscoloid Co., 219 Mass. 420, 425

(1914) (“We do not ‘read into the statute a provision
which the Legislature did not see fit to put there,
whether the omission came from inadvertence or of set

purpose’’”). See also Modern Continental Constr. Co. V.

Lowell, 391 Mass. 829, 839-40 (1984) citing Pacella v.

Metropolitan Dist. Comm’n, 339 Mass. 338, 342 (1959)

(“[S]tatutes must be interpreted as enacted and
statutory omissions cannot be supplied by the court”);
Pacella, 339 Mass. at 346 (“It is not for [the courts]
to impose rigid standards and requirements which
the Legislature has not seen fit clearly to impose
and which the legislative history suggests may have

been intentionally omitted”); NES Rentals v. Me.

Drilling & Blasting, Inc., 465 Mass. 856, 857 (2013)

quoting Leary v. Contributory Retirement Appeal Bd.,

421 Mass. 344, 348 (1995) (“where the statute is
detailed and precise, we regard [an] omission as
purposeful”). By reading a requirement into the
statute that does not exist in the plain language of

the section, the trial court violated this Court’s

12




long-established precedent as to statutory
construction.

The fact that the trial court imported a
requirement from another section ¢of chapter 254
(addressing an entirely different situation) does not
save the trial court’s impermissible interpretation.
“Where language in certain provisions is noticeably
absent from other provisions of the same statute, such
as here, we have consistently held that ‘the language
should not be implied where it is not present.’” Id.

at 728, citing Hallett v. Contributory Retirement

Appeal Bd., 431 Mass. 66, 69 (2000) quoting First

Nat’l Bank v. Judge Baker Guidance Ctr., 13

Mass.BApp.Ct. 144, 153 (1982). ™“[Wlhere the
legislature has carefully employed a term in one place
and excluded it in another, it should not be implied
where excluded.” 1Id. quoting 2A N. Singer, Sutherland
Statutory Construction §46:06, at 194 (6" ed. 2000).

C. The legislative history of G. L. c. 254
establishes definitively that the lack of any
requirement to record a complaint under section
fourteen with the registry of deeds was
purposeful.

From 1915 to 1972, the mechanic’s lien statute

provided for only two enforcement actions, the first

to enforce a mechanic’s lien under what is now section
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five and the second to enforce a blanket lien bond
under what is now section twelve [Add. 51]. 1915
Mass. Acts ch. 292, §§ 4 and 9 (pp. 347-350). [Add.
60-63] The language creating both actions cohtained
then, as it does now, the requirement that the
complaint (then referred to as the subpoena) be
recorded at the registry of deeds. Id. The target
lien bond also existed in 1915, but an action to
enforce it did not. Id. at § 11 (p. 351). [Add. 64]
Iﬁstead, the target bond could only be obtained after
suit on the mechanic’s lien was filed under present-
day section 5. Id. Therefore, the target lien bond
could only be enforced through an existing action to
enforce the underlying mechanic’s lien. Id.

In 1972, the legislature rewrote both section
twelve and section fourteen. 1972 Mass. Acts ch. 774,
§§ 9 and 10 (pp. 718-20). [Add. 71-73] 1In so doing,
the legislature retained the action to enforce a
blanket lien bond under section twélve, along with
that section’s requirement that the subpoena
(complaint) be recorded at the registry of deeds. Id.

at § 9 (p. 720). [Add. 73] 1In the very next section

of that same act (section ten), the legislature

provided that a target lien bond could be obtained and

14




recorded outside of the context of a lien foreclosure
suit, created a new action to enforce that target lien

bond, yet included no requirement that a copy of the

complaint be recorded in the registry of deeds.

Therefore, in two consecutive sections of the 1972
Act, the Legislature rewrote section twelve and
section fourteen, providing for an action to enforce a
bond (blanket bond in section twelve, target bond in
section fourteen), but requiring recording of the
complaint only in section twelve and not in section‘
fourteen. There can be no doubt that the
legislature’s omission of a requirement to record the
complaint on a target bond was entirely pﬁrposeful and
this Court should decline to read a provision into
section fourteen that the Legislature deliberately
chose to omit.
D. CES’s adherence to the plain language of the
statute produces a logical result, while the
trial court’s interpretation, reading a
requirement into the statute where none exists,
results in an illogical statutory scenario.
Another longstanding principle of statutory
construction in Massachusetts is that statutory

interpretations that lead to illogical results are

disfavored. See Trace Constr. Inc. v. Dana Barros

Sports Complex, LLC, 459 Mass. 346, 357 (2011)
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(“Whatever the rationale, we will give effect to the
plain meaning of the text where, as here, the chosen
language does not produce an illogical result”). See
also Sullivan v. Brookline, 435 Mass. 353, 360 (2001)
(*A fundamental tenet of statutory interpretation is
that statutory language should be given effect
consistent with its plain meaning and in light of the
aim of the Legislature unless to do so would achieve
an illogical result”).

Reading section fourteen consistent with its
plain language results in a logical statutory scheme
for the enforcement of a target lien bond, where the
target bond itself provides all the information that a
title researcher would need to determine the status of
the lien - i.e. that the lien is dissolved due to the
target bond and the property unencumbered by that
lien. To the contrary, the trial court’s reading of
chapter 254, requiring that complaints to enforce
target bonds be recorded at the registry of deeds,
would result in entirely superfluous filingé that
would provide title researchers with no relevant
information regarding the status‘of title of a

particular property. See NES Rentals v. Me. Drilling

& Blasting, Inc., 465 Mass. 856, 869 (2013) (“Once a
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bond is recorded in accordance with §14, the lien is
dissolved on the record, and any concern about
uncertainty of title'arising from that lien is

eliminated”).

Furthermore, the provisions of section five do

not correspond with the situation under section
fourteen, producing another illogical result. The
consequence of failing to timely record a copy of the
complaint under section five is that the lien is
dissolved. G. L. c¢. 254, § 5. By the time an action
has been instituted under section fourteen, the lien
has already necessarily been dissolved by operation of
the target bond. G. L. c. 254, § 14. Therefore, the
trial court has either imported a toothless
requirement into section fourteen or the courts must
impermissibly make up their own consequences in the
context of section fourteen.

E. The trial court’s legal findings, on which its

Decision and Order rests, are indisputably
incorrect and constitute reversible error.

At the very beginning of its Decision and Order,
the trial court set forth its findings, holding that
“by law, because CES failed to record an attested copy
of the Complaint in the Registry of Deeds within 30

days of filing the Complaint, CES’s mechanic’s lien
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was dissolved on the 31lst day (after it filed the

Complaint) and judgment must therefore be entered in

favor of the defendant, Arch” (emphasis added) .
Decision and Order, 1-2. [Add. 33-34] This finding is
trial court’s stated basis for entering judgment on
behalf of Arch, and it is indisputably incorrect.
CES’s mechanic’s lien had already been dissolved by
the recording of the Arch Target Bond. See G. L. c.
254, § 14. Far from defeating CES’s claim, the
dissolution of CES’s mechanic’s lien and substitution
of the Arch Target Bond in its place was, under the
statutory scheme set forth in section fourteen, a
necessary precedent to the action to enforce the
target bond. See Id. The trial court based its
dismissal of CES’s suit on a fundamental
misunderstanding of the operation of the mechanic’s

lien law, and particularly the target bond section.
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VI. WHY DIRECT APPELLATE REVIEW IS APPROPRIATE

As set férth in the Request for Direct Appellate
Review, above, the question of whether a claimant
enforcing a target bond is required to record a copy
of its complaint t¢ enforce the bond in the registry
of deeds is a question of first iﬁpression.

Furthermore, allowing the trial court’s decision
to stand would create a new requirement for target
bond claimants that appears nowhere in the relevant
section. Reading unnecessary hurdles into the statute
subverts the primary purpose of chapter 254, which is
“to provide security to contractors, subcontractors,
laborers, and suppliers for the value of their
services and goods provided for improving the owner’s

real estate .. .7 NES Rentals, 465 Mass. at 860

quoting Hammill-McCormick Assocs., Inc. v. New England

Tel. & Tel. Co., 399 Mass. 541, 542-543 (1987).

Allowing the trial court’s decision to stand will not
only wipe out CES’s security on a $283,000 debt, but
will imperil the security of untold other claimants
relying on target bonds to get paid. As such, this is

question of such public interest that justice requires
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a final determination by the full Supreme Judicial

Court.

Respectfully submitted,
Plaintiff-Appellant,

City Electric Company d/b/a Concord
Electric Supply, Ltd.

/s/ Thomas E. Day

Thomas E. Day, Esqg., BBO 655409

Egan, Flanagan and Cohen, P.C.

67 Market Street - P.0O. Box 9035
Springfield, MA 01102-9035

Tel: (413)737-0260; Fax: (413)737-0121
ted@efclaw.com
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I, Thomas E. Day, Esq., hereby certify that the
foregoing Application for Direct Appellate Review
complies with the rules of court that pertain to the
filing of briefs, including, but not limited to:
Mass.R.A.P.11 Direct Appellate Review;
Mass.R.A.P.16(a) (6) (pertinent findings or
memorandum of decision);
Mass.R.A.P.16(e) (references to the record);
Mass.R.A.P.16(f) (reproduction of statutes,
rules, regulations;
Mass.R.A.P. (16) (h) (length of briefs);
Mass.R.A.P.18 (appendix to the briefs); and
Mass.R.A.P.20 (form of briefs, appendices and
other papers).
For the Plaintiff-Appellant,
/s/ Thomas E. Day
Thomas E. Day, Esq., BBO 655409
EGAN, FLANAGAN and COHEN, P.C.
67 Market Street - P,0. Box 9035
Springfield, MA 01102-9035

Tel: (413)737-0260; Fax: (413) 737-0121
tedl@efclaw.com

21




APPELLANT'’S AFFIDAVIT OF SERVICE PURSUANT TO
RULE 13(d)

Pursuant to Rule 13(d) of the Massachusetts Rules of
Appellate Procedure, I, Thomas E. Day, do hereby
attest under the pains and penalties of perjury that
the day of filing was within the time fixed for
filing, as I electronically filed Plaintiff-
Appellant’s Application for Direct Appellate Review
with the Clerk of the Supreme Judicial Court, and that
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Tel: (413)737-0260; Fax: (413) 737-0121
ted@efclaw.com
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-12/20/2017  Civil B Motion Hearing Not Held Delaney i
12/20/2017 CiviD/VC Motion Hearing Held as Scheduled Buckley
Held - Under Buckley
advisement
Printed: 05/03/2018 1:43 pm Case No: 1687591069° Page: 2
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Date " | Fees/Fines/Costs " . S ' Assessed Paid Dismissed |  Balance
08/17/2016  Civil Filing Fee (per Plaintiff) - ' 240.00 240.00 0.00 - 0.00

Receipt: 4719 Date: 08/17/2016
08/17/2016  Civil Security Fee (G.L. c. 262, § 4A) 20.00 20.00 0.00 0.00

- Receipt: 4719 Date: 08/17/2016 ‘ :

08/17/2016  Civil Surcharge (G.L. c. 262, § 4C) ' 15.00 15.00 1 0.00 _ 0.00

Receipt: 4719 Date: 08/17/2016

Total 275.00 275.00 0.00 0.00

Deposit Account(s) Summary Received Applied Checks Paid Balance

Total

Printed: 05/03/2018 1:43 pm Case No: 1682310648 Page: 3
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Date

Ref

Descrlptlon

Judge.

08/17/2016

Attorney appearance
On this date Jessica Estelle Murphy, Esq. added as Private Counsel for
Plaintiff City Electric Supply Comany

08/17/2016

Case assigned to:
DCM Track F - Fast Track was added on 08/17/2016 (SENT TO
ATTORNEY)

08/17/2016

Original civil complaint filed.

08/17/2016

Civil action cover sheet filed.

08/24/2016

One Trial case reviewed by Clerk, case to remain in the Superior Court. Hickey

09/19/2016

Service Returned for
Defendant Michael Franciosi Doing Business as Electrical Professionals:
Service made at last and usual-served 9/6/16(re'cd9/16/16)

09/19/2016

Service Refurned for -
Defendant Arch Insurance Company: Service via certified
mail-9/6/16(re'cd9/16/16)

09/23/2016

Received from
Defendant Arch Insurance Company: Answer to original complaint;

09/23/2016

Attorney appearance
On this date M. Brangwynne, Esq. added as Private Counsel for Defendant

Arch Insurance Company

10/18/2016

Affidavit of service on Arch Insurance (RE:P#4.0, original return of
service). (rec'd 10/17/16)

10/21/2016

City Electric Supply Comany Doing Business as Concord Electric Supply
LTD's request for Default 55(a)
(rec'd 10/20/16)

Applies To: Michael Franéiosi Doing Business as Electrical Professionals
(Defendant)

10/21/2016

Entered as to:
Defendant Michael Franciosi Doing Busmess as Electrical Professionals:
Defaulted by 55(a) request;

10/21/2016

Document:

A Default order Mass. R. Civ. P. 55(a) was generated and sent to:
Attorney. Jessica Estelle Murphy, Esq.

Defendant. Michael Franciosi -

Attorney: M. Brangwynne, Esg.

11/02/2016

Pleading titled, Defendant's Answer and suggestion of Bankruptcy, filed
with the court on 11/02/2018, returned to Michael Franciosi Doing
Business as Electrical Professionals

A default was entered on 10/21/2016 for failure to answer. A 9A motion to
vacate default needs fo be filed and allowed

Printed: 05/03/2018 1:43 pm
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11/25/2016

City Electric Supply Comany Doing Business as Concord Electric Supply

9
LTD's request for Default JUDGMENT 55(b)(1)
(recd 11/22/16)
Applies To: Michael Franciosi Doing Businesé as Electrical Professionals
(Defendant)

11/25/2016 9.1 Affidavit filed by Plaintiff City Electric Supply Comany Doing Business as
Concord Electric Supply LTD in support of
(rec'd 11/22/16)

Applies To: Murphy, Esq., Jessica Estelle (Aftorney) on behalf of City
Electric Supply Comany Doing Business as Concord Electric Supply LTD
(Plaintiff)

02/01/2017 10 Plaintiff City Electric Supply Comany Doing Business as Concord Electric
Supply LTD's Motion for assessment of damages
and Request for Entry of Separate and Final Judgment against Michal
Franciosi (Rec'd. 1/30/2017)

02/01/2017 10.1 Affidavit of Marc Mylonakis, credit Manager, Clty Electric Supply Company

. d/b/a

02/01/2017 10.2 Affidavit of Jessica E. Murphy, Esq.

02/2172017 Attorney appearance '
On this date Michael E. Brangwynne, Esq. dlsmlssedIW|thdrawn as Private
Counsel for Defendant Arch Insurance Company

02/21/2017 Attorney appearance
On this date John W. DiNicola, [, Esq. added as Private Counsel for
Defendant Arch Insurance Company

03/06/2017 1 Defendant Arch Insurance Company's Motion for summary judgment,
MRCP 56
(rec'd3/2/17)

03/06/2017 11.1 Arch Insurance Company's ‘Memorandum in support of
motion for summary judgment (rec';d3/2/17)

03/06/2017 11.2 Affidavit of John W. DiNicola If, Esq
(re'cd3/2/17)

03/06/2017 11.3 Opposition to p#11.0 defendant Arch Insurance Company's motion for-
summary judgment filed by City Electric Supply Comany Doing Business
as Concord Electric Supply LTD
(rec'd3/2/17)

03/06/2017 11.4 Defendant Arch Insurance Company's Joint Statement of material facts
(re'c d3/2/17)

03/06/2017 11.5 Joint appendix for Summary Judgment motion package filed.
(rec'd3/2/17)

03/06/2017 11.6 Affidavit of compliance with Superior Court Rule 9A
(ree 'cd3/2/17)

Applies To: DiNicola, Il, Esq., John W. (Attorney) on behalf of Arch
Insurance Company (Defendant)

[Printed: 05/03/2018 1:43 pm
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03/06/2017 1.7 Rule 9A list of documents filed.
(rec'd3/2/17)

Applies To: .DiNicoIa, I, Esq., John W. (Attorney) on behalf of Arch
Insurance Company (Defendant)

03/06/2017 11.8 Rule 9A notice of filing
(rec'd3/2/17)

Applies To: DiNicola, I, Eéq., John W. (Attorney) on behalf of Arch
Insurance Company (Defendant)

03/29/2017 12 Affidavit of compliance with Superior Court Rule 9A
of No Opposition(rec'd3/27/17)

Applies To: Murphy, Esq., Jessica Estelle (Attorney) on behalf of City
Electric Supply Comany Doing Business as Concord Electric Supply LTD
(Plaintiff)

04/26/2017 Endorsement on Motion for Assessment of Damages (#10.0): No Action Locke
Taken
on Assessment of Damages pending a hearing on co-defendant, Arch
insurance Company's Summary Judgment motion. (dated 4/24/17) notice
sent dl

07/10/2017 13 The following form was generated:

Notice to Appear for hearing on August 7,2017 at 2:00pm before Judge
Cannone regarding (p#11.0) Defendant Arch Ins Co's motion for summary
judgment

Sent On: 07/10/2017 13:55:07

08/07/2017 Matter taken under advisement Cannone
The following event: Rule 56 Hearing scheduled for 08/07/2017 02:00 PM

has been resulted as follows:

Restult: The hearing of p.#11.0 Deft Arch Insurance Company's Motion For
Summary Judgment was conducted before the court, Cannone, J., and
taken under advisement.

08/18/2017 Endorsement on Motion for summary judgment, MRCP 56 (#11.0): After Cannone
’ hearing, motion ALLOWED
Arch Insurance Company's Motion for Attorney's Fees is DENIED. See
Memorandum of Decision and Order of this date. (dated 8/16/17) notice
sent dl ‘

08/18/2017 14 MEMORANDUM & ORDER: Cannone

and Decision on Defendant's Motion for Summary Judgment (dated
8/16/17) copy sent dI

09/25/2017 15 ORDER: Notice sent for Assessment of Damages hearing on Monday, Connors
October 23, 2017, Judge Connors Presiding, Court Room 3 at 2:00 PM

10/17/2017 16 Affidavit of Jessica E. Murphy, Esq., pursuant to M.R.C.P 55(b)(2)
(received 10/16/2017)

10/17/2017 17 Affidavit of (SECOND) Marc Mylonakis (received 10/16/2017)

Printed: 05/03/2018 1:43 pm Case No; 168284d1064 9 , Page: 6
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10/23/2017 Event Result: Connors
Judge: Connors, Hon. Thomas A
The following event: Damage Assessment Hearing scheduled for
10/23/2017 02:00 PM has been resulted as follows:
Result: Held as Scheduled

11/14/2017 Attorney appearance
On this date Robert F Casey, Jr., Esq. added for Defendant Mlchael
Franciosi Doing Business as Electncal Professionals

11/14/2017 18 Plaintiff, Defendant City Electric Supply Comany Doing Business as
Concord Electric Supply LTD, Michael Franciosi Doing Business as
Electrical Professionals's Joint Motion to

. Vacate Default (Rec. 11/13/2017)

11/14/2017 Endorsement on Motion to remove Default as to defendant Michael Connors
Franciosi dba (#18.0): ALLOWED
by assent. cs
Judge: Connors, Hon. Thomas A

11/14/2017 19 Party(s) file Agreement for Judgment

' Re: Defendant Michael Franciosi d/b/a Electrical Professionals

Applies To: Michael Franciosi Doing Business as Electrical Professionals
(Defendant)

11/14/2017 20 SUMMARY JUDGMENT for Defendant(s), Arch Insurance Company Cannone
against Plaintiff(s), City Electric Supply Company d/b/a Concord Electric
Supply, LTD, without statutory costs.It is ORDERED and ADJUDGED:
that the complaint of the plaintiff City Electric Supply Company d/b/a
Concord Electric Supply, Ltd against Defendant Arch Insurance Company
be Dismissed. cs
Judge: Cannone, Hon. Beverly J

11/14/2017 Disposed for statistical purposes

12/07/2017 21 Plaintiff City Electric Supply Company d/b/a Concord Electric Supply,

’ LTD's EMERGENCY Motion to Withdraw as Counsel for Plaintiff and to

Extend Time for Filing Notice for Appeal
(ATTORNEY'S MOTION)

12/08/2017 22 Plaintiff City Electric Supply Company d/b/a Concord Electric Supply,
LTD's Response to
P#21.0 Emergency Motion to Withdraw as Counsel for Plaintiff and to
Extend Time for Filing Notice for Appeal (FAX) (rec'd 12/7/17)

12/11/2017 23 Opposition to Mirick O'Connell's Motion to Withdraw as counsel and to
extend time to file Notice for Appeal filed by (faxed copy)
Applies To: Arch Insurance Company (Defendant)

12/14/2017 Endorsement on Motion to withdraw as counsel and extend time for filing Connors
notice of appeal (#21.0): Other action taken
The deadline in which to file a Notice of Appeal is stayed, pending a.
hearing on this motion (:#21.0). A hearing on this motion shall be held on
Wednesday, December 20, 2017 at 2:00 p.m. (dated 12/8/17) nofice sent
dl
Judge: Connors, Hon. Thomas A

Printed: 05/03/2018 1:43 pm Case No: 16824810610 Page: 7
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12/18/2017

General correspondence regarding Original of p#22.0 Response from City

- - Eléctric to motion fo withdraw as counsel(re' cd12/8/17)

12/20/2017

Matter taken under advisement Buckley

Judge: Buckley, Hon. Elaine M

The following event: Motion Hearing scheduled for 12/20/2017 02:00 PM
has been resulted as follows:

Result; Held - Under advisement

12/21/2017

General correspondence regarding Affidavit of John O. Mirick, Esq.,

- Submitted for In Camera Review returned by mail to attorney Mirick. jph3,

a.C.

12/22/2017

Endorsement on Motion to withdraw as counsel and extend time to file Buckley

appeal - After hearing (#21.0): ALLOWED
See separate Order of this date. (dated 12/21/17) notice sent dl

Judge: Buckiey, Hon. Elaine M

1212212017

25

ORDER: (dated 12/21/17) copy sent dl Buckley

Judge: Buckley, Hon. Elaine M

12/22/2017

26

General correspondence regarding Original of P#24 - Arch's opposition to
Mirick O'Connell's motion to withdraw as counsel (rec'd 12/13/17)

01/11/2018

27

Notice of appeal filed as to judgment entered on November 14,2017

Applies To: City Electric Supply Company d/b/a Concord Electnc Supply,
LTD (Plaintiff)

01/12/2018

28

Notice of appeal sent to

Applies To: DiNicola, ll, Esq., John W (Attorney) on behalf of Arch
Insurance Company (Defendant); Casey, Jr., Esq., Robert F (Aftorney) on
behalf of Michael Franciosi Doing Business as Electrical Professionals
(Defendant); Murphy, Esg., Jessica Estelle (Attorney) on behalf of City
Electric Supply Company d/b/a Concord Electric Supply, LTD (Plaintiff)

01/23/2018

29

Notice to Court RE: NO transcript ordered and does not intend to order
(received 1/19/2018)

Applies To: City Electric Supply Company d/b/a Concord Electric Supply,
LTD (Plaintiff)

02/02/2018

Attorney appearance
On this date Thomas E Day, Esq. added as Private Counsel for Plaintiff
City Electric Supply Company d/b/a Concord Electric Supply, LTD

02/02/2018

Attorney appearance

On this date Jessica Estelle Murphy, Esq. dismissed/withdrawn as Private
Counsel for Plaintiff City Electric Supply Company d/b/a Concord Electric
Supply, LTD

Printed: 05/03/2018 1:43 pm
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05/03/2018 Appeal: notice of assembly of record sent to Counsel

" Applies To: Day, Esq., Thomas E (Attorney) on béhalf of City Electric
Supply Comipany d/bfa Concord Electric Supply, LTD (Plaintiff); DiNicola,
I, Esq., John W (Attorney) on behalf of Arch Insurance Company
(Defendant); Casey, Jr., Esq., Robert F (Attorney) on behalf of Michael
Franciosi Doing Business as Electrical Professionals (Defendant);
Brangwynne, Esq., Michael E (Attorney) on behalf of Arch Insurance
Company (Defendant)

05/03/2018 . 30 Notice to Clerk of the Appeals Court of Assembly of Record

05/03/2018 31 Appeal: Statement of the Case on Appeal (Cover Sheet).

'| ATTEST THAT THIS DOCUMENT ISA

GERTIFIED PHOTOCOPY OF AN ORIGINAL

Deputy Assi ,n.tCI rk
J’/\;s/g
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COMMONWEALTH OF MASSACHUSETTS

NORFOLK, ss. | SUPERIOR COURT
CIVIL ACTION
No. 16-01061

CITY ELECTRIC SUPPPLY COMPANY d/b/a CONCORD ELECTRIC SUPPLY, LLTD.

VS.

MICHAEL FRANCIOSI d/b/a ELECTRICAL PROFESSIONALS and ARCH
INSURANCE COMPANY '

MEMORANDUM OF DECISION AND ORDER ON DEFENDANT’S MOTION FOR

SUMMARY JUDGMENT

The plaintiff, City Electric Supply Company d/b/a Concord Electric Supply, Ltd., (CES)
supplied electrical materials that were used in the construction of the Homewood Suites by - |
Hilton at 111 Boylston St., Brookline, Massachusetts. CES brought this action seeking payment
for materials in the amqunt of $283,056.54. The complaint included a claim against the
defendant, Arch Insurance Company (Arch), to recover under the lien bond Arch issued pursuant
to G. L c. 254. § 14, to clear CES’s mechanic’s lien from the property. -

The defendant, Arch, has moved for summary judgment alleging that plaiptiff, CES,
failed to comply with the Mechanic’s Lien Law, G. L. ¢. 254. Arch argues that CES failed to
record, or present for recording at the Registry of Deeds, an attested copy of the Complaint,
Within 30 days of commencement of the suit, as required by G. L. ¢. 254, § 5. CES argues that
suit on a lien bond under G. L. c. 254, § 14, does not require an attested copy of the Complaint to
be recorded and the'refore Arch’s motion should be denied. This court finds that by law, because

CES failed to record an attested copy of the Complaint in the Registry of Deeds within 30 days
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* of filing the Complaint, CES’s mechanic’s lien was dissolved on the 31° day (after it filed the
Complaint) and judgment must therefore be entered in favor of the defendant, Arch.
Background

The following facts are undisputed .and, where disputed, viewed in the light most
favorable to the nonmoving party. See Nelson v. Salem State College, 446 Mass. 525, 535
(2006)_. CES supplied electrical materials for the construction of the Homewood Suites by
Hilton at the property pursuant to a subcontract with Michael Franciosi. CES recorded a Noﬁcé
of Contract pursuant to G. L. ¢. 254, § 4, with the Norfolk County Registry of Deeds on June 28,
2016, showing an outstanding balance due to CES of $283,056.54 for materials provided to the
property. Prior to CES filing a Statement o.f Account under G. L. c. 254, § 5, Arch issued and
recorded a Mechanic’s Lien - Bond for Discharge (lien bond) pursuant to G. L. c. 254, § 14. The
lien bond speciﬁéally targeted and discharged CES’s Notice of Contract. |

On August 17,2016, CES filed ifs Complaint against Arch under the lien bond. CES did
not record an attested copy of the Complaint Within 30 days of filing suit.

On January 26, 2017, counsel for Arch notified counsel for CES thét because CES had
failed to record an attested copy of the Complaint in the Norfolk County Registfy of Deeds as
required by G. L. c. 254, § 5, that CES’s lien was dissolved as a matter of law. On January 27,
2017, CES recorded a certified copy of its Complaint in the Norfolk County Registry of Deeds.

ANALYSIS

Summary judgment may be granted only where there remain no genuine issues of
material fact, and where the moving party is entitled to judgment as a matter of law. Mass. R.
Civ. P. 56(c); LaLonde v. Eissner, 405 Mass. 207, 209 (1989). The burden is on the moving

party to establish both the absence of any triable issue and the moving party’s entitlement to
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judgment in his favor. See Kourouvacilis v. General Moz‘érs Corp., 410 Mass. 706, 714 (1991);,
Pederson v. Time, Inc., 404 Mass. 14, 17 (1989). This affirmative burden may be met by the
submission of pleadings, depositions, answers to interrogatories, admissions on file, affidavits, or
other competent documentary evidence that satisfies the requirements of Rule 56(¢). Where, as
here, the moving party would not bear the burden of p-roof at trial, the movant may satisfy its
summary judgment burden by submitting evidence that negates an essential element of the
opposing party's claim, or by demonstrating that “proof of that element is unlikely to be
forthcoming attrial.” Flesner v. Technical Communications Corp., 410 Mass. 805, 809 (1_99—1_).
The court must view the parties’ e%/identiary materials “in the light most favorable to the
nonmoving party,” Gray v. Giroux, 49 Mass. App. Ct. 436, 438 (2000), quoting Mass. R. Civ. P.
56(c), and must resolve in the non-moving party’s favor any doubt as to the existence of factual
issues. Foleyv. Matuleﬁicz, 17 Mass. App. Ct. 1004, 1005 (1984). The court may not assess the
credibﬂity of the evidence presented, consider the weight of that evidence, or make any findings

of fact. Rileyv. Presnell, 409 Mass. 239, 244 (1991).

The primary purpose of the mechanic’s lien statute is to “provide security to contractors,
subcontractors, laborers, and suppliers for the value of their services and goods provided for
improving the owner’s real estate” through perfection of a mechanic’s lien on the owner’s real
estate. NES Rentals v. Main Drilling & Blasting, Iné., 465 Mass. 856, 860 (2013), quoting
Hammill-McCormick Assocs., Inc. v. New England Tel. & Tel. Co., 399 Mass. 541, 542-543
~ (1987). “At the same time, the statute contains filing and notice requirements to protect the
owner and others with an interest in the property.” National Lumber Co. v. United Cas. & Sur.
Ins. Cb., 440 Mass. 723, 726 (2004), quoting Hammill—McCorMickAssocs., Inc. v. New England

Tel. & Tel Co.,399 Mass. at 543. The statute provides explicit deadlines by which the
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contractor must provide notice, address lien priority and identify steps neceésary to maintain a
lien once it is creéted and those steps necessary to enforce a lien once it is created. Tremont
Tower Condominium, LLC v. George B.H. Macomber Co., 436 Mass. 677, 680-681 (2002). In
Tremont Tower, the Supreme Judicial Court provides-a succinct guide to the (.)peration of G. L. c.
254 and the creation, modification and dissolution of mechanic’s liens.

The enforcement of the lien requires further steps, which must also be performed within
time frames established by the statute. The contractor must record a statement of
account, setting forth the amount due or to become due. G. L. c. 254, § 8. That statement
of account must be filed within ninety days of the filing of 4 hiotice of substantial
completion; within 120 days of the filing of a notice of termination; or within 120 days
after the contractor last performed or furnished labor, materials, equipment, appliances,
or tools for the project, whichever is earliest. Id. Failure to file a statement of account
within these time frames results in the lien's being “dissolved.” Id. After filing the
statement of account, the contractor has a brief period of time in which to enforce the
lien. A civil action must be filed within ninety days of the recording of the statement of
account, and, within thirty days of filing that suit, the contractor must record an attested
copy of the complaint. G. L. c. 254, §§ 5, 11. Again, the lien “shall be dissolved” if the
contractor fails to meet either of those deadlines. Id.

436 Mass. at 680-681.

“Because a mechanic’s lien is purely a creation of statute,” the Supreme Judicial Court
has “consistently required exact compliance with the statute in order to create, perfect, and
enforce such alien.” NES Rentals v. Main Drilling & Blasting, Inc., 465 Mass. at 862, quoting

Golden v. General Bldrs. Supply, 441 Mass. 652, 654 (2004).

General Laws c. 254, § 14, sets forth procedures for execution and enforcement of bonds
to dissolve mechanic’s liens:

Any person in interest may dissolve a lien under this chapter by recording or causing to
be recorded in the registry of deeds in the county or district where the land lies, a bond of
a surety company authorized to do business in Massachusetts and in a penal sum equal to
the amount of the lien sought to be dissolved conditioned for the payment of any sum the
claimant may recover on his claim for labor or labor and materials. Upon the recording
of the bond, the lien shall be dissolved. Notice of the recording shall be given to the
claimant by serving on the claimant a copy of the notice of recording together with a
copy of the bond by an officer qualified to serve civil process or by delivering same to
the claimant. The claimant may enforce the bond by a civil action commenced within 90

4
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days éfter the later of the filing of the statement required by section 8 or receipt of notice
of recording of the bond, but such bond shall not create any rights which the claimant
would not have had, or impair any defense the obligors would have had, in an action to
enforce a lien. :
When a lien is recorded, “any person in interest” may procure a lien bond and record it, pursuént
to G. L. c. 254, § 14, in order to remove the encumbrance from the leasehold or fee simple
interest. Even when a lien bond is recorded and served, the lien claimant must still comply with
the mechanic’s lien statute which includes filing an attested copy of the complaint in the registry
of deeds within 30 days of the commencement of the action. Here, the plaintiff cannot show
.“strict compliance with [the] statute,” as required. National Lumber Co. v. United Cas. & Sur.
© Ins. Co. Inc., 440 Mass. at 726.

Plaintiff argues thatthe plain language of G. L. c. 254, § 14, does not require>an attested
copy of the complaint to be recorded. Indeed, section 14 is silent on the issue. HoWever, “[t]he
statute is intended to ensure ‘that an enforcement action may readily be identified through
routine title searching procedures,’. . . and it accomplishes that objective by requiring that an
attested copy of the enforcement complaint be recorded within thirty days of its filing with the
court.” Civic Ctr. Assocs. Ltd. Partnership v. P.C. Interfors, Ltd., 74 Mass. App. Ct. 1108
(2009) (unpublished), quoting Golden v. General Bldrs. Supply, 441 Mass. at 659-660.

This court believes that G. L. ¢. 254 must be read in its entirety and that the detailed and
precise requirements of section 5, which dictate the procedures for a lien enforcement action,
require exact compliance. “We interpret the statute to best effectuate the legislative intent,
viewing the statute as a whole.” Tedford v. Massachusetts Hous. Fin. Agency, 390 Mass. 688,
696 (1984), citing Registrar of Motor Vehicles v. Board of Appeal on Motor Vehicle Liab.
Policies & Bonds, 382 Mass. 580, 585 (1981). This court therefore rejects plaintiff’s claim that

because G. L. c. 254, § 14, is silent with respect to filing an attested copy of the complaint, it was
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excused from doing so within the thirty days of the commencement of the action as required by
G.L.c 254, §5.
The defendant has also moved for attorney’s fees and costs associated with preparing and
arguing this motion for summary judgment. The court declines to award attorney’s fees.
ORDER |
For reasons outlined above, Arch Insurance Company’s Motion for Summary Judgment
is ALLOWED. Judgment shall enter for Arch Insurance Company dismissing the claims'against

it. Arch’s motion for attorney’s fees is DENIED.

Justice of the Superior Court

DATE: August 16,2017
| ATTEST THAT TH!S DCCUMENT IS A,
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‘Commonwealth of Massachusetts 20
County of Norfolk :
The Superior Court

CIVIL ACTION NO. 16-1061

CITY ELECTRIC SUPPLY COMPANY, d/b/a

CONCORD ELECTRIC SUPPLY, LTD.,
Plaintiff

VS.

ARCH INSURANCE COMPANY,
Defendant

JUDGMENT OF DISMISSAL RE: ARCH INSURANCE COMPANY

This action came on for hearing on Defendant Arch Insurance Company's Motion
For Summary Judgment before the court, Beverly Cannone, J., Associate Justice
presiding, and the Motion having been heard and allowed,

IT IS ORDERED and ADJUDGED:

that the complaint of plaintiff City Electric Supply Company d/b/a Concord - -
Electric Supply, Ltd. against defendant Arch Insurance Company be dismissed.

Dated at Dedham, Massachusetts this }LHL‘day of November 2017.

Jorey f Dol

Assﬁsbén't Clerk [

A RECEIVED & FILED
GLERK OF THE COURTS
NORFOLK COUNTY

Judgment 15-543.wpd 1396676 3jntptm glbbonsd

ATRUE Coy

Attest:

Assistant Clk {N( ﬁ
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COMMONWEALTH OF MASSACHUSETTS

NORFOLK, SS. SUPERIOR COURT DEPARTMENT
OF THE TRIAL COURT
CIVIL ACTION NO.

CITY ELECTRIC SUPPLY COMPANY,
d/b/a CONCORD ELECTRIC SUPPLY,
LTD.,

Plaintiff

V. COMPLAINT

MICHAEL FRANCIOSI, d/b/a ELECTRICAL
PROFESSIONALS, and ARCH INSURANCE
COMPANY,

Defendants.

- INTRODUCTION

This is an action for Ereach of contract in connection with electrical materials provided
by City Electric Supply Company, d/b/a Concord. Electric Supply, Ltd., for._improvements to real‘
property located at 111 Boylston Street, Brookline, Massachusetts (the “Project”), described ina
quitclaim deed recorded in the Norfolk County Registry of Deeds in Book 32208, Page 396 (the
“Property”), and to recover under a mechanic’s lien bond posted on the Property.

PARTIES

1. . The plaintiff, City Electric Supply Company, d/b/a Concord Electric Supply, Ltd.
(“CES”), is a- corporation duly established under the laws of the countries of England and Wales
and is registered to do business in the Commonwealth of Massachusetts, with a usual place of
business at 2701 Boston Road, 2™ Flobf, Wﬂbraha‘m, Massachusetts

2. - The defendant, Michael Franciosi (“Mr. Franciosi”j is an individual doing-

business as Electrical Professionals and residing at 24 Castle Street, Leominster, Massachusetts.

Client Matter/17834/139/A1894157.DOC
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3. .The defendant, Arch Insurance Company (“Arch Insurance”), is an insurance
business corporation with & usual place of business located at 10 Waterside Drive,; Farmington, -
Connecticut, formed under the laws of the State of Missouri and duly organized to transact
business as a surety in Méssachuseﬁs, ;vhi'ch as surety, issued a mechanic’s lien bond whereby it
bound itself to CES in the amounts of $283,056.54.

COUNTTI -

4. Mr, Franciosi entered into an agreement with CES on or about August 4, 2014 to
supply electrical materials to the Project. | |

5. .CES timely provided the requested materials under the agreement to the Project,
which were used therein. Mr. Franciosi accépted the materials provided by CES without
objection but failed to make payment in beach of the parties’ agreement.

6, As aresult qf Mr. F raﬁciosi’é failure to make payment, CES has éuffered
damages, including but not limited,tc; the outstanding balance due for the ma:terials furnished for
the Proj éct in the princi'pa.l.' amount of $283,056.54, plus interest aﬁd costs.

7. Despite seeking payment from Mr. Franciosi, he has filed to pay the outstanding

balance due to CES without justification or excuse.

'COUNT Il
8. CES restates and realleges the allegations contained in the above paragraphs.
9. Mr. Franciosi owes CES the fair valﬁe of the materiéls furnished to the Project in
quantum meruit,
COUNT III.
10. CES restates and realleges the allegations contained 1n the above paré.graphs.

Client Matter/17834/139/A1894157.DOC 2
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11. On June 28, 2016, within 90 days‘ aﬁer the last materials were furnished for the o
Project, CES recorded a Notice of Contract under M.G.L. c. 254 against the Property with the
Norfolk Counfy Registry of Deeds. A true copy of the Notice of Contract is attached as Exhibit
A. Notice of the recorded Notice of Contract was provided to the owner of the Property.

12.  On or about July 14, 2016, pursuant to M.G.L. c. 254, §14, Tocci Building Corp.
(as principal) and Arch Insurance (as surety) issﬁed and recorded a Mechanic’s Lien-Bond for
Discharge, Bohd No. SU1137323 (the “Lien Bond”) with the Norfolk County Registry of Deeds.
A copy of the Lien Bond is attached as Exhibit B. ‘

13.  CES has not been paid for materials provided for the benefit of the Project, and
having satisfied all conditions precedent to payment under the Lien Bond, it is owed a balance of
$283,056.54 u—nder the Lien Bond.

WHEREFORE,' the blaintiff, City Electric Supply Company, d/b/a Cc.)ncord Electric
Supply, Ltd., requests that this Court:

a. Enter judgment.against Michael Franciosi, d/b/a Electrical Professionals,’ in the
-amount of City Electric Supply Company’s damages, plus interest and costs;

b. Enter judgment against Arch Insurance Compahy in the amount of City Electric
Supply Company’s damages, plus interest and costs; and

C. Grant such further relief as this Court deems appropriaté. '

Client Matter/17834/139/A1894157.00C" 3
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Dated: August 16,2016

Client Matter/17834/139/A1894157.D0C

CITY ELECTRIC SUPPLY COMPANY. ,. d/b/a
CONCORD ELECTRIC SUPPLY, LTD.,

By its attorney,

(]MCLMO/M,

B. Gibbonk, Esq./BBO #631049
Jes aE Murphy, Esq.3BBBO #664361

* Mirick, O’Connell, DeMallie & Lougee, LLP

1800 West Park Drive, Suite 400
Westborough, MA 01581

Phone: (508) 898-1501

Fax: (508) 898-1502

Email: jmurphy@mirickoconnell.com .

Add. 43



Property Address: 111 Boylston Street, Brookline, Massachusetts

Yk 34213 Pgh28 #60982
Record and Return To: 06-28-2016 @ 11:28a

Jessica E. Murphy, Esq.

Mirick O’Connell

1300 West Parl; Drive, Suite 400
Westborough, MA 01581

This space reserved for Recorder’s use only

NOTICE OF CONTRACT
M.G.L. c. 254, §4

Notice is hereby given that by virtue of a written contract dated August 4, 2014, between
CITY ELECTRIC SUPPLY COMPANY, d/b/a CONCORD ELECTRIC SUPPLY (“CES™),
supplier, and MICHAEL FRANCIOS]I, d/b/a ELECTRICAL PROFESSIONALS
(“ELECTRICAL PROFESSIONALS™), said CES has furnished labor and/or materials and/or
rental equipment in the erection, alteration, repair or removal of a building, structure or other
improvement of real property by ELECTRICAL PROFESSIONALS for CLAREMONT
BROOKLINE SUITES LLC, owner, on a lot of land or other interest in real property located at
111 Boylston Street, Brookline, Massachusetts, more particularly described in a Quitclaim Deed
recorded with the Norfolk County Registry of Deeds in Book 32208, Page 396.

As of the date of this notice, an account of said contract is as follows:

1. Contract price $1,012,874.38
2. Change orders $0.00
3. Less incomplete work $0.00
4, Disputed claims $0.00
3, Payments received , $729,817.84

TOTAL AMOUNT DUE © $283.056.54

The regular mailing address of the party recording this notice is 2701 Boston Rd, Second
Floor, Wilbraham, Massachusetts 01095.

Supplier: CITY ELECTRIC SUPPLY COMPANY,

WE@C SUPPLY

By: Amanda Dupre
Its:  Credit Manager

Dated: June 2775016

Marginal Reference:
Baak 32208, Page 396

WILLIAM P. O'DONNELL, REGISTER

Paclice Areay/LIT/17834/139/43330914,DOC[Ver:2]
NORFOLK COUNTY REGISTRY OF DEEDS

RECEIVED & RECORDED ELECTRONICALLY
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vk 34213 Pg529 #60982

COMMONEALTH OF MASSACHUSETTS

Hampden, ss.

On June ZIY ,hZOIG, Amanda Dupre on behalf of City Electric Supply Company, d/b/a
Concord Electric Supply (the “Principal™) personally appeared before me and acknowledged to
me that the Principal signed the preceding or attached document voluntarily for its stated
purpose. The Principal proved to me through satisfactory evidence of identification that the
Principal is the person whose name is signed on the preceding or attached document. The
satisfactory evidence of identification provided to me was:

[] A current document issued by a federal or state government agency bearing the
Y g
photographic image of the Principal’s face and signature; or

On the oath or affirmation of a credible witness unaffected by the document or transaction
who is personally known to the notary public and who personally knows the Principal; or

[

B/ Identification of the Prinéipal based on the notary public’s personal knowledge of the
identity of the Principal; or

[]

The following evidence of identification:

Printed Namne: U

My Commission Expires: Yune (0,2022,

MEGAN -C, DUPRE [Seal]

L Notary Public
Commonwaalth of Massachuselts
My Commlsslon Expires

Juns 10, 2022

Practice Areas/L{T/17834/139/A9110914.D0CVer2]
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Section5 ' Page 1 of 2

Part 111 COQURTS, JUDICIAL OFFICERS AND PROCEEDINGS IN
CIVIL CASES
Title IV CERTAIN WRITS. AND PROCEEDINGS IN SPECIAL CASES

Chapter 254 LIENS ON BUILDINGS AND LAND

Section 5  ENFORCEMENT OF LIEN; PROCEDURE

Section 5. A lien upon land for the erection, alteration, repair or
removal of a building or other structure or other improvement of -
real property or for professional services relating thereto or a lien
established under section seventy-six of chapter sixty-three, or
section 6 of chapter 183A shall be enforced by a civil action
brought in the superior court for the county where such land lies
or in the district court in the judicial district where such land lies.
The plaintiff shall bring his action in his own behalf and in behalf
of all other persons in interest who shall become parties. An
attested copy of the complaint, which shall contain a brief
description of the property sufficient to identify ‘it, and a statement
of the amount due, shall be filed in the registry of deeds and
recorded as provided in section nine within thirty days of the
commencement of the action, or such lien shall be dissolved. All

https://malegislature.gov/Laws/GeneralLaws/Par%ﬁf?‘I" it1dfy/ Chapter254/Section5 6/5/2018



Section 5 Page20f2

other parties in interest may appear and have their rights
determined in such action, and at any time before entry of final
judgment, upon the suggestion of any party in interest that any
other person is or may be interested in the action, or of its own
motion, the court may summon such person to appear in such
cause on or before a day certain or be forever barred from any
rights thereunder. The court may in its discretion provide for
notice to absent parties in interest. The terms "party in interest"
and "person in interest", as used in this chapter, shall include
mortgages and attaching creditors.

https://malegislature.gov/Laws/ GeneralLaws/PaRATIRIV/ Chapter254/Section$ 6/5/2018



Section 12 Page 1 of 4

Part 111 CQURTS, JUDICIAL OFFICERS AND PROCEEDINGS IN
CIVIL CASES
Title IV CERTAIN WRITS AND PROCEEDINGS IN SPECIAL CASES

Chapter 254 LiENS ON BUILDINGS AND LAND

Section 12  WRITTEN CONTRACT; RECORDING OF BOND; FORM;
'~ ENFORCEMENT

Section 12. Any person, including the owner, in interest in
connection with a written contract covered by section two or
section four may cause to be recorded in the registry of deeds in
the county or district where the land lies a bond of a surety
company authorized to do a surety business in Massachusetts and
in a penal sum equal to the contract sum or, if the contract does
not contain a contract sum, in a penal sum equal to that person's
fair estimate of the contract sum, all as set forth in the certificate
on the bond. The bond shall describe the land in such detail as is
required in a common conveyance of land, and shall be in the
following form:?

Know All Men By These Presents:

https://malegislature.gov/Laws/ GeneralLaws/Partﬂﬁ | itFef'V/ Chapter254/Section12 6/5/2018
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Thatwe ............ <\y>of............ <\/ly> in the County
of ........ and Commonwealth of Massachusetts, as principal,
and........ a surety company organized under the laws of . . . . .

. and authorized to do business in the Commonwealth as a
surety company, are holden and stand firmly bound and obliged
unto........ Register of Deeds forthe .. ...... District,
Countyof............. <\/y>, in the principal sumof.........
. Dollars ($ ) to be paid unto said Register and his successors in
said office, to which payment, well and truly to be made, we bind
ourselves, our heirs, executors, administrators, successors and
assigns, jbintly and severally, firmly by these presents.

Whereas, said principal is interested in the erection, alteration,
repair or removal of a building or structure on a certain lot of land
situated within the . . . Registry District in the Commonwealth
bounded and descrlbed as follows:

(Insert description)

and desires to free said land from liens for all labor and all labor
and materials entitled to lien protection under chapter 254 and
amendments thereto;

NOW, THEREFORE, the condition of this obligation is such that
if the Principal shall pay for all labor and for all labor and
materials entitled to lien protection under chapter 254 and
amendments thereto under the contract referred to in the
Certificate in this bond, irrespective of any agreement made
‘between him and the owner or any other persons now interested or

https://malegislature.gov/Laws/ GeneralLaws/ParIE\HﬁT {tREV/ Chapter254/Section12 6/5/2018
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who may hereinafter be interested therein, then the above written
obligation shall be null and void, otherwise to remain in full force
and effect.

This bond is made for the use and benefit of all persons entitled to
file the documents for lien protection as provided in
Massachusetts General Laws, chapter 254 and they and each of
them are hereby made Obligees hereunder, and in case of the
failure of the principal to carry out the provisions of this bond
made for their use and benefit they and each of them may sue

~ hereon in their own name, |

Signed, sealed and delivered this. . ... dayof..... , (insert year).
]
Principal
By
Surety
By
Certificate

https://malegislature.gov/Laws/ GeneralLaws/Pa%&f}T itI%?V/Chapter254/S ectionl2 6/5/2018
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..... , principal on the above bond, hereby certify that the
- (estimated) contract price for the proposed work to be performed
on the land described in the above bond under a written contract

between....... and . .... . dated...... e (insert year),
is...... Dollars ($).

|
(Signed)

After the recording of any such bond no lien under this chapter
shall thereafter attach in favor of any person entitled to the benefit
of such bond and not named as a principal thereon for labor or for
labor and materials performed under the contract in respect to
which such bond is given.

The register of deeds shall refuse to record the said bond if it be
defective in form or substance, but no party to any such bond shall
be discharged by any defect therein as against any party who has
in good faith allowed his lien to be dissolved by lapse of time in
reliance on the bond. The bond may be enforced by a civil action
in the superior court or district court brought by any party in
interest. An attested copy of the complaint shall be filed and
recorded in the registry of deeds. No suit or action on the bond
shall be commenced after the expiration of ninety days after the
claimant filed the statement required by section 8. Such bond shall
not create any rights which the claimant would not have had, or
impair any defense which the obligors would have had, in an
action to enforce a lien.

https://malegislature, gov/Laws/GeneralLaws/Pal%ﬂ'ﬁTitFer/ChapterZS4/Section12 6/5/2018
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Part 111 COURTS, JUDICIAL OFFICERS AND PROCEEDINGS IN
CIVIL CASES
Title IV CERTAIN WRITS AND PROCEEDINGS IN SPECIAL CASES

Chapter 254 LIENS ON BUILDINGS AND LAND

Section 14 DISSOLUTION BY BOND RECORDING; LABOR AND
MATERIALS; FORM OF BOND

Section 14. Any person in interest may dissolve a lien under this
‘chapter by recording or causing to be recorded in the registry of
deeds in the county or district where the land lies, a bond of a
surety company authorized to do business in Massachusetts and in
a penal sum equal to the amount of the lien sought to be dissolved
conditioned for the payment of any sum which the claimant may
recover on his claim for labor or labor and materials. Upon the
recording of the bond, the lien shall be dissolved. Notice of the
recording shall be given to the claimant by serving on the claimant
a copy of the notice of recording together with a copy of the bond
by an officer qualified to serve civil process or by delivering same
to the claimant. The claimant may enforce the bond by a civil
action commenced within ninety days after the later of the filing

https://malegislature.gov/Laws/GeneralLaws/Partﬂﬂ I itl%?V/ChapterZSMSectionl 4 ' 6/5/2018
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of the statement required by section 8 or receipt of notice of
recording of the bond, but such bond shall not create any rights
which the claimant would not have had, or impair any defense
which the obligors would have had, in an action to enforce a lien.

The bond shall be in the following form:
Know All Men By These Presents:

That we, _ as principal and ___ duly organized to transact
business as a surety within the Commonwealth of Massachusetts,
as surety, are holden and stand firmly bound and obliged unto
in the penal sum of _ Dollars ($__ ), to the payment of which
we bind ourselves,' our heirs, successors and assigns, jointly and
severally by these presents.

Whereas, under date of , the said obligee recorded a notice of
contract in the registry of deeds, as Instrument #, in Book  at
Page  upon premises more fully described in said notice, and

Whereas, the principal desires to dissolve said lien in accordance
with the provisions of section fourteen of chapter two hundred and
fifty-four of the General Laws.

Now, therefore, the condition of this obligation is such that if the
said principal shall pay to the said obligee all sums which shall be
adjudged in favor of the said obligee in an action brought under
the provisions of said section fourteen, this obligation shall be
void, otherwise to remain in full force and effect.
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In witness whereof, the aforesaid principal and surety have
executed this instrument under seal this ___day of ___(insert
year).

Principal
by
Surety
by

https://malegislature. gov/Laws/GeneralLawsfPaéﬂﬁTitl%YV/ Chapter254/Section14 6/5/2018
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Iot 10. on' a plan hereinafter referred to, ninety feet; NORTHEAST-
"ERLY by lot 18 on said plan, forty feet; SOUTHEASTERLY by
lot 12 on said plen, ninety feet.

Said parcel is shown ag'lot 11 on a- lan by- H. o Mildram, Sur-
veyor, dated January 15, 1898, and recorded with Suffolk Deeds,
Book 2504, end, and contalns accordmg to said plan, 3,600 square
feet of land., :

" Or. however otherwise sa,1d premises - may be bounded or described
and be all or any of said measurements:and contents more or less; and
the trustees of the Massachusetts . Mental Health Center, actmg for
- and on behalf of the commonwealth, aré hereby authorized, to convey. -
to the President and: Fellows of Harvard College, by a deed approved-
a8 to form by the attorney’ general, all of the right, title and interest of -
the commonwealth in and to a certain parcel of land located in the
city of Boston, county of Suffolk, bounded and described as follows: —
the land in said Boston with the buildings thereon now known as and
nuinhbered 69 on Fenwood Road and bounded SOUTHWESTERLY-
by Fenwood Road formerly called Kenwood Road, forty (40.00) feet;
-SOUTHEASTERLY" by land now or formerly of N. M. Dwyer, mne’oy
(90.00) feet; NORTHEASTERLY by land now or formerly of N. &
T, Flaherty and by land now or formerly of Joseph H. Touhy, forty
- (40.00) feet;. and NORTHWESTERLY by land of Kathrine U. O'Hare,
- ninety (90. 00) feet. L :
" Containing 3,600 square feet of land and being lot.15 on a plan . -
dated January 15 1898; by H. C. Mildram,. Surveyor, recorded with
Suffolk Deeds at the end of-Record Book 2504..

Or however otherwise said premises may be bounded or deseribed
; and be all or any. of said measurements and contents more or less.

- SEoTiow 2. In consideration of such conveyance, the President and

Fellows of Harvard College shall convey to the commonwealth a cer-
tain parcel of- Jand contaamng & minimum of seventy-two hundred
square feet of land adjoining an unnamed street in land owned by the
commonwealth bounded by the Riverway, Brookline avenue, Fenwood
road, Vining “street and, said unnamed private street running from
leng street to the vaerway Approved July 17, 1 972

$

Chap. 4. AN ACT EXPEDITING PAYMENTS TO GHNERAL CONTRAC-
‘ ! TORS AND 'TO SUBCONTRACTORS AND IMPROVING. THE FLOW
OF. FUNDS IN THE CONSTRUCTION. INDUSTRY.

Be it enacted etc as follows -

‘ . Smeiron 1. ‘Section 20A of chapter 29 of the Genera,l Laws is hereby
amended by striking out the last pa.ragraph inserted by chapter 868 of .
' --the ‘aots of 1969. -
- Skction 2. Chapter 30 of the General Laws is hereby amended by
strllang out section 39F and msertmg in place thereof the following
-gection; ==

. Séction S9F.. 1) Every contract a’wa,rded pursuant to sections forty-.
four:A to L, inclusive, of chapter one huridred and forty-nine-shall con-
“tain- the followmg subparagraphs (a) through: (i) and every contract
awarded pursuant to séction thirty-nine M of chapter thirty shall con-
. tain thie following subparagraphs (&) through (h) and in each casé those

/
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subparagraphs shall be bixiding Betwqen the geﬁéral contractor and each
subeontractor. : . . .
(a) Forthwith after the general contractor receives.payment on ac-

| count; of a periodic estimate, the general contractor shall 1p;a.y to each
1

subcontractor the amount paid for the labor performed and the materials
furnished by that subcontractor, less any amount specified in any court
proceedings barring such payment-and also less any amount claimed due
from the subcontractor by the general contractor. L e
(b) Not later than the sixty-fifth day.after each subeontractor sub- -
stantially completes his work in accordance with the plans and specifica~
tions, the-entire balance: due under the subcontract less amounts re-
tained by the awarding authority as the estimated cost of completing
the incomplete and unsatisfactory items.of work, shall be due the sub-  *#
contractor; and the awarding authority shall pay that amount to the
general contractor.” The general contradtor shall forthwith pay to the
subcontractor the full amount-received from the awsdrding authority

.Jess any_amount specified in_sny court procesdines barring such pavs....., ...
‘ment and also less any amount claimed due from the subcontractor by
the general contractor. ; - .

(¢) Each payment made by the awarding authority to the generai |
contractor pursuant to subparagraphs (a) and (b) of this paragraph for

" the labor performed and the materials furnished by a subcontractor

shall be made to the general contractor for the account of that sub-
contractor; and the awarding authority shall take reasonable steps to

. compel the general contractor to make each such. payment to each such

subcontractor, - If the awarding authority has received a demand for

" direct payment from & subcontractor for any amount which has already

been included in a payment to the general contractor or which-is to be -
included in a payment to-the genera] contractor for payment to the
subcontractor as provided in subparagraphs (a) and. (b), the awarding
authority shall act upon: the demand as provided in this section.,

" . {d) I, within seventy days after the subcontractor has substantially
completed the subcontract work, the subcontractor has net received

from the geneéral contractor the balance due under the subcontract in-
cluding any amount due for extra labor-and materials furnished to the
general contractor, less any amount retained by the awarding atrthority
a8 the estimated cost.of completing the incomplete and unsatisfactory

"items of work, the subcontractor may demand direct payment of that

balance from the awarding authority. The demand shall be by a sworn
statement delivered to or sent by certified mail to the awarding au-
thority, and a copy shall be delivered to or sent by certified mail t6 the
general contractor at the same time. The dernand shall contain a de-
tailed breakdown of. the balance due under-the subcontract and also a
statement of the status of completion of the subcontract work, Any

- demand made after substantial complétion of the .subcontract work
- ghall be valid even if delivered or mailed prior to the seventieth day

after the subcontractor has substantially completed the subcontract
work., Within ‘ten days after the subcontractor has delivered or so™ -
mailed the demand to the awearding authority and delivered or'so mailed
a copy to the general contractor, the general contractor may reply to the
demand, The reply shall be by & sworn staternent delivered to or sent
by.certified mail to the awarding authority and.a copy shall be delivered

. to or gent by certified mail to the subcontractor at the same time, The
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reply shall contain a detailed breakdown of the balance due under the
‘subcontract including any. amount due for extra labor and materials
furnished to the general contractor and of the amount due for each .
claim made by the general contractor against the subcontractor.

(e) Within fifteen days after receipt of the demand by the awarding
authority, but in no event prior o the seventieth day after substantial -
completion of the subcontract work, the awarding authority shall make
direct payment to the subcontractor of the balance due under the sub-
contract including any amount due. for extra labor -and materials fur-
nished to the-general .contractor, less.any amount (i) retained by the
awarding authority as the.estimated cost of completing the incomplete
or unsatisfactory items of work, (ii) specified in any ¢ourt proceedings
barring such payment, or (iii) disputed by the general contractor in the -
sworn reply; provided, that the awarding authority shall not- deduct .
from & direct payment any amount as provided in part (iii) if the reply
is not sworn to, or-for which the sworn reply does not contain the detailed
. breakdown required by subparagraph (d).. The awarding authority

- shall make further direct payments to the subcontractor forthwith after
the removal of the basis for deductions from direct payments made as
provided in parts (i) and (i) of this subparagraph. o

(f) The awarding authority -shall forthwith deposit the amount de-
ducted from a direct payment as provided in part (iii) of subparagraph
.(e) in an interest-bearing joint account in the names of the general con-
tractor and the subcontractor in a bank in Massachusetts selegted by
the -awarding authority or agreed:upon by thé general contractor and .
the subcontractor and shall notify tge' general contractor and the sub-
contractor of the date of the deposit and the bank receiving the deposit,
The bank shall pay the amount in the account, including acerued in-
terest, as provided in an agreement between the general contractor and
the subcontractor or as determined by decree of a court of competent
jurisdiction, . ' : .

(g) All direct payments and all deductions from demands for direct

" paynients deposited in an interest-bearing account or accounts in a

bank pursuant to subparagraph (f) shall be made out of amounts pay-
- able to the general contractor at the time of receipt of a demand for
direct payment from a subcontractor and out of amounts which later
become payable to the general contractor and in the order of receipt of
. such demands from subcontractors. All dire¢t payments shall discharge -
the obligation of the awarding authority to the general contractor to the
extent of the such payment. . K TR
(h) The awarding authority- shall -deduct from payments to a general
contractor amounts which, together with the deposits in interest-bearing
accounts pursuant to subparagraph (f), are.sufficient fo satisfy all un-
paid balances of demands for direct payment received.from. subcon-
“tractors, All such amounts shall be earmarked for such direct pay-
ments, and the subcontractors shall have a right ini such deductions prior ..
:o a,;ly'claims against such amounts by creditors of the general con-
ractor. " : : L
(@) If the subcontractor does not receive payment as provided in sub-
paragraph (a) or if the geperal contractor does not submit a -periodic .
estimate for the valde of the labor or materials performed or furnished
by the subcontractor and the subeontragtor does not receive payment for
same when due less the.deductions provided for in subparagraph (a), the . -
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- gubcontractor may demand direct payment by following the procedure
in subparagraph (d) and the general contractor may file a sworn.reply . .
as provided in that same subparagraph. -A: demand made after the firgh
day of the month following that for which the subeontractor performed
or furnished the labor and materials for which the subcontractor seeks
payment shall be valid even if deliveréd or mailed prior to”the time
payment was due on a periodic estimate from the general contractor.
Thereafter the awarding authority shall proceed as provided in.sub~
paxagraph (e), (f), (&) and (b), U

. (2) Any assignment by ‘a subcontractor. of the rights under this sec-
tion fo & surety company furnishing s bond under:the provisions .of

.8ection twenty-nine of ¢hapter one hundred forty-niné shall be invalid. -

The assignment and subrogation rights of the surety to amounts in-
oluded in a demand for direct payment which aré in the possession of .
the awarding authority or which are on deposit pursuant to subpara~
graph (f) of paragraph.(1) shall be subordinate to the rights of all sub-

. contractors who are entitled to be paid under this section and who have

Lt ] -,aﬁ;autgbxéuésﬁﬁitduipﬁufal .'.—.,=.‘=-= .f-.q==.1.=r===rﬁ—==.?.-.1ua-==\==n--u==.=.--u= gL AR, B S s e

(8) *Subcontractor” as used in this section (i) for contracts awarded
as provided in sections forty-four A to forty-four L, inclusive, of chapter
-one hundred forty-nine shall mean a person who files. & sub-bid and
receives a subcontract a8 a'result of that filed sub-bid or who is approved
by the awarding ‘authority in writing as & person performing labor or
‘both performing lebor and furnishing materials pursuant to a contrach
with the general contractor, (ii) for contracts awarded as provided in
paragraph (a) of section'thirtgr-nine M of chapter thirty shall mean &
-?erson approved by.the awarding authority in writing a8 a. person per-
orming labor or ‘both performing labor and furnishing materials pur-
suant. to a contract with the general.contractor, and (iii) for contracts
‘with the commonwealth not awarded as provided in sections forty-four A
to forty-four L, inclusive, of chapter one hundred forty-nine shsll also/
mean & person contracting with the general: contractor to supply ma-~
terials used or-employed in a public works project for a price in excess
of five thousand dollars, . ~ ' S
. - (4) A general contractor or' a subcontractor shall enforce a claim to
any portion of the amount of a demand for direct payment deposited as
provided in subparagraph (f). of paragraph 1 by a petition in equity in -
the superior court against the other.and the bank shallnot be a necessary
party. A subcontractor shall enforce a.claim for direct payment or & .
right to require & deposit as provided in subparagraph (f) of paragraph 1:
by a petition in equity in the superior court against the awarding au-~ .
thorify and the general contractor shall not be a necessary party. Upon
motion of any party the court shall advance for speedy trial any petition
. filed as provided in this paragraph. Sections fifty-nine and fifty-nine B
of chapter two hundred thirty-one shall apply to such petitions. The
.court shall enter an interlocutory decree upon. which execution shall-
issue for any part of a claim found due pursuant to sections fifty-nine
and fifty-nine B and, upon motion of any party, shall advance for speedy
trial the petition to collect the remainder of the claim. "Any party
*aggrieved by such interlocutory decree shall have the right to appeal
\. therefrom as from a final decree. 'The court shall not, consolidate for
: trial the petition of any subcontractor with- the petition of one or more
subcontractors or the same general contract unless the court finds that a
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substantial portion of the evidence-of the same events during the course
of construction- (other than the fact that the ¢laimg.sought to he con-
- golidated .arise under the -same general contract) is applicable to the
- ‘petitions’ sought to be consolidated and that such donsolidation will
prevent unnecessary - duplication of evidence, A decres in any such
proceeding shall not include interest on the disputed amount deposited
1n excess of the interest earned for the period of any such deposit. No
. person except a subcontractor filing 8 demand for direct payment. for
which no funds due the general contractor are available for direct pay-
. _mnent ghall have & right to file & petition in court of equity against the
awarding-authority olaiming & demand for direct payment is premature
- and such subcontractor must file the petition before the awarding au-
- thority has made & direct payment to the subcontractor and has made a
depasit of the disputed portion as providéd in part (iil) of subpéaragraph
(e) and in subparagraph (f) of paragraph (1). -
- (5). I any petition to collect any ¢laim for which a subcontractor has
filed a demand for direct payment.the court shall, upon motion of the
‘general contractor, reduce by the amount of any deposit of a disputed
~amount by the ‘awarding authority as provided in part (iii) of sub-
paragraph (e) and in subparagraph (f) of paragraph (1) any amount
held under a trustee writ or pursuant to a restraining order or injunction.
. Bmerron 3. The first paragraph of section 39G of chapter 30 of the
" General Laws, a8 most recently amended by section 1 of chapter 461 of
the. agts of 1972, is hereby further amended by striking out the last
sentence and by inserting in place thereof the following sentence: — The’
contracting authority shall deduct and retain from payment of said final
estimate a sum sufficient to satisfy all demands for direct payment filed
by subcontractors under the provisions of section thirty-nine F of this
.-chapter but no contract subject to the provisions-of seetion thirty-
nine F shall contain any other provision authorizing the awarding au-
thority to deduct or retain any sims by virtue of claims asserted against
the contractor by subcontractors, material suppliers or others. .
SmorioN 4. Said chapter 30 is hereby amended by adding after sec-
tion 39M the following section: — - :
Section 89N, Ewvery contract subject to section forty-four A of chapter
one hundred and forty-nine or subject to section thirty-nine M of chapter - -
thirty shall contain the following paragraph in its entirety and an award-
. ing authority may adopt reesonable rules or regulations in conformity
- with that paragraph concerning the filing, investigation and settlement
of such claims: ' o : o
»If, during the progress of the work, the contractor or the awarding
authority- discovers that the actual subsurface or latent physical con-
.ditions encountered at the site "differ substantially or materially from
those shown on the plans or indicated in the.contract documents either.
the contractor or the contracting authority ‘may request an equitable
adjustment in the contract.price of the contract applying to work
affected by the differing site conditions, A request for such sn adjust-
ment shall-be in writing and shall be delivered by the party making
such claim to the other party ds soon as possible after such conditions are
discovered. Upon receipt of such & claim from a contractor, or upon
its own initiative, the contracting authority shall make an investigation
‘of such physical conditions, and, if théy differ substantially or materially

-from those shown: on the plans or indicated in the contract documents
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or from those ordinarily encountered and generally recognized as inherent
in work of the character provided for in the plang and -contract docu-~

ments and are of such a nature as to cause an increase or decrease in the .
cost of performance of the work or & change in the.construction methods
required for the performance of the work which results in'an increase
or decrease in the cost of the work, the contracting authority shall make
an equitable adjustment in the contract price and the contract shall be
modified in writing accordingly. - ;

SEcmion 5. -Section 29 of chapter 149 of the Geneial Laws is hereby
amended by striking out the second, third and fourth paragraphs and .

inserting in place thereof the following five paragraphs: —

In order to obtain the benefit of such bond for any amoimt claired ~

due and unpaid at any time, any claimant having a contractual relation-
ship with the contractor principal furnishing the bond, who has not
been paid in full for any-amount claimed due for the labor, materials,
equipment,’ appliances or transportation included in the paragraph (1)
ceur.-COVOIAEE Within sixty-five days after the due date for same, shall have
the right to enforce any such claim (a) by filing a petition in"equity ™

within one year after the day on which such claimant lagt performed: the
labor or furnished the labor, materials, equipment,. appliances or trans-
portation included in the claim and (b) by prosécuting the claim there-
after by trial in the superior court to-final adjudication and execution

- for the sums justly due the claimant as provided in this section. -

. Any claimant having & contractual relationship with a subcontraetor
performing labor or both performing labor and furnishing materials

- pursuant to & contract with the general contractor but no contractual -

relationship with the contractor principal furnishing the bond shall have
the right to enforce any such cldim ag provided in subparagraphs (a) and |
(b) of paragraph (2) only if such' claimant gives written notice to the
contractor principal within sixty-five days after the day on which the
claimant last performed the labor or furnished-the labor, .materials,
equipment, appliances or transportation included in the paragraphs (1)
coverage, stating with substantial accurady the amount claimed, the
name of the party for whom such labor wag performed or such labor,
materials, equipment, appliances or transportation were furnished; pro-
vided, that any such claimant, shall have the right to enforce any part
of a claim covering specially fabricated material included in the para-
graph (1) coverage only if such claimant has given the contractor
+ principal written notice of the dplacement of the order and the amount
thereof not later than twenty days after receiving the final approval in
writing for the use of the material. The notices provided ‘for in this
paragraph (3) shall be served by mailing the same by registered -or cer-
tified mail postage prepaid in an envelope addressed to the contractor
principal at any place at which the contractor principal msintaing an
office or conducts his business, or at the contractor principal’s residencs,
or in any manner in which civil process may be served, '
Upon motion of any party, the court shall advance for speedy trial a -
petition to enforce a claim pursuant to this section. Bections fifty-nine
and fifty-nine B of ¢hapter two hundred thirty-one shall apply to pe-'
titions to enforce claims pursuant to this section, The court shall eriter
an interlocutory decree upon which execution shall issue for any part
of a claim found due pursuant to said sections fifty-nine or fifty-nine B

and shall, upon motion of any party, advance for speedy trial- the .- °

Add. 70 .



718 . Aoms, 1072, —Cumar. 774,

- petition to enforce the remainder of the. claim, Any party aggrieved
-Ey such interlocutory. decree shall have the right to appeal therefrom
a8 from a final decres,. The court shall .not consolidate for trial the .

petition of .any. claimant under this section with the petition of one or

more other claimants on the same bond, unless the court finds that a .

substantial portion of the evidence of the same events during the course

of construction (other,than the fact - that the claims sought to be con-

solidated arise under the same general contract) is appliceble to the -
petitions -sought to be consolidated, -and that such consolidation will
prevent unnecessary duplication of evidence. - - . :

"~ The court shall not dismiss any. petition on the ground that it was

. filed before the sixty-fifth day after the day the claiment last performed

-thé labor or furnished the labor, materials, equipment, appliances or

‘transportation included in the claim, nor shall the court dismiss any

petition on the ground that & claim involves more than one contract

 with the same party and that the one year period has elapsed as to any
-one contract; provided, that the court shall not enter a decree upon -

any claim or. part thereof prior to the seventieth day after the day the -

claimant. last performed the labor or furnished the labor, materials,

. equipment, appliances or transportation included in the claim,

. -. A decree in favor of any claimant under this section shall include

reasonablé legal fees baged upon the time spent and the results accom- .
plished as approved by the court and such legal fees shall not in any

event be less than published rate of any recommended fee sehedule of a

:state-wide bar association or-of a.bar association in which the office of

- counsel for claimant is located, whichever is higher: _

_ SmcTion 6. Section 2 of chapter 254 of the General Laws, as appear-
ing in the Tercentenary Hdition, is hereby amended by striking out, in
line 8, the word “thereafter’”,~— and by inserting after the word

+“furnish”, in line 3 of.the notice, as appearing in the Tercentenary
Edition, the words: — or has furnished. .

Smotion 7.. Said chapter 254 is hereby further.amended by striking
-outb section' 8 and inserting in place thereof the following section 3: — -
"+ Section 8., If-the notice described in section two shall have been filed
- or récorded in the registry of deeds, any person who shall furnish, or.
. who has furnished labor or materials or both labor and material or who
: performs or Lias performed labor, under a contract with the contractor .
-or with any.gubcontractor of said contractor shall be entitled o enforce
' lien on the premises therein deseribed for labor or material furnished -

" prior to the date of completion of said contract as stdted in said notice..

.- ..Smotion 8, Section 4 of said chapter 254, as appearing in the Ter- -

-centenary -Edition, is hereby amended by inserting after the word
“furnish”, in line 3 of the notice, as. appearing in the Tercéntenary

T Edition, the words: — or has furnighed, * - :

Seotion 9. Said -chapter 254 is hereby further amended: by striking

" out section 12, as appearing in the Tercentenary Edifion, and inserting

-in place thereof the following section: — : :
Section 12. Any person in interest in connection with a written con-

. .- tract covered by section two or section four may cause to be recorded

in+the registry of deeds in-the county or district where the land lies a
. bond of a 'surety company authorized to do & surety business in Massa-
chusetts and in a penal sum equal to the contraet sum or, if the contract
 does not contein a contract sum, in apenal sum equal to thaf person’s
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fair esmmate of the contract sum, all.as seb forth in the oertlﬁcate on the
» bond. ‘The bond shall describe the land in such detail as is required in &,
common conveyance of land, and shall be in the followmg form — ‘
Known All Men By These Presents ' '

Thatwe...... e e of.:..... PSP O ,in the County
of . e a,nd Commonwealth of Massachusetts, a8 prin- -
cipal, and.............. v a-surety company organized under the.
lawsof............... .. ..and authorized to do business in the Com-~’
monwealth g3 5 surety company, are holden and stand firmly bound and
obliged Unto. . ............. Register of Deeds for the.. DI
Dlstnct County of. T S , in the prmc1pa1 sum of -

.................... ".Dollars ($ ) to be paid unto said Register and:-
his sucoessors in'said office, to which payment, well and truly to be made, _
we bind ourselves, our heirs, executors, administrators; successors: and
.assigns, jointly and severally, firmly by these presents. :
-Whereas, said principal is interested in the erection, alteratlon, repalr
oo OF removal of a buﬂdmg or. structure on a certain lot of land situated .’

within the = 7T " Registty Distriét inthe Commionwealth; bounded-= —
and descrlbed ag follows: B .

N

(Insert desorlptlon) ' S
and des1res to free said land from liens for all labor and: a,ll labor and - ‘.
: nﬁatenals entitled to lien protechon under chapter 254 and amendments.
thereto; R
NOW THEREFORE, the ;condition of this obllgatlon is such that if .
the Prmclpal shall pay for-all labor.and for &ll labor and materials en--
titled to lien protection under chapter 254 and amendments, thereto
under the contract referred to in the Certificate in this bond, irrespective;
of any agréement made between him and the owner or any other persons. .
now interested or who may hereihafter be-interested therein, then the. - ~
above written obligation shall be null and v01d otherwme to remam m_ s
full force and effect. .
This bond is made for the use and benefit of all - persons entitled to file’
+ the documents for lien protection as provided in Massachusetts General . .
Laws, chapter 2564 and they and each of them are hereby made Obligees: - |
* hereunder, and in case of the failure of the principal to. carry out the. -
provisions of this bond made. for their use and benefit they and each of-
them may-sue hereon in their own name.

Slgned sealed and dehvered this. . da,y of......... -.,'1_9 :
Prmegpat VAT
" By ........ e e Seeein b
ot A S T
Surety
O’ertzﬁcate :

.................... prmclpal on the -above bond; ‘hereby eertlfy, .
that the (est1mated) contract price for the proposed work to.be ‘per-
* formed on the land described in the above bond under & 'written con-

' tract between ... ..coniiinns sevewand Lo vereiget. s, dated

C e iereeeen. Jervaa e, , 19..,, is....,...- ....... Dollars ($ )
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After the recording of said bond no lien under this chapter shall there-
after attach for labor or for labor and materials performed under the
contract in respect to which the bond is given. T .o

"The register of deeds may refuse to record the said bond if it be de-.
fective inform of substance, but no party to any such bond shall be dis-
charged by any defect therein as against any party who hasin good faith -
allowed his lien to be dissolved by lapse of time in reliance on the bond,
The bond may be enforced by a bill in equity in. the superior court
brought by any patty in interest, A copy of the subpoena shall be filed

“and recorded in the registry of deeds. No suit or action on the bond
shall be eommenced after the expiration of ninety days after the claimant
last performed or furnished labor-or labor and materials.,

Smporion 10. Said chapter 254 is héreby further amended by striking

" out section 14, as so appearing, and inserting in place thereof the follow-
. ing section: — . T . o
Section 14: Any-person.in interest may dissolve a lien under this .
chapter by recording or causing to be recorded in the registry of deeds
in the county or district where the land lies, a bond of & surety company
authorized to do business in Massachusetts and in a penal sum equal
“to the amount of the lien sought. to be dissolved conditioned for the
" payment of any sum which the claimant may recover on his claim for
Iabor or labor and materials. Upon the. recording of the bond, the
_lien shall be dissolved. Notice of the recording shall be given to the
- claimant by serving on the claimant a copy of the notice of.recording
together. with a copy of the bond by an, officer qualified to serve civil
process or by delivering same to the claimant, The claimant may en-
force the bond by & petition in equity filed within ninety days after
receipt of notice of recording of the bond. L E '
Seciton.11. Said chapter 254 is hereby further amended by adding
~ the following seetion: — Coe
Section 32. A covenant, promise, agreement of understanding in, or
in connection with or collateral to, a confract or agreement relative to .
the construction, alteration, repair or maintenance of a building, struc-
- ture, appurtenance and-appliance, including -moving, demolition .and
excavating connected therewith, purporting to bar the filing of a notice
of .contract or the taking of any steps to-enforee a lien as set forth in this
chapter is against public policy and is void and unenforceable. ,
Srcrion 12. Sections ons, two, three, four and five of this act shall
apply to contracts entered into pursuant to an invitation for bids issued

o subsequent-to the effective date of this act. Sections six, seven, eight,

'nine, ten and eleven shall apply to all contracts entered into subséquent
to the effective date of this act. Approved July 17, 1972.

; . . . . ‘. .
. Chap: 775. * AN AcT PEOVIDING FOR THE FINANCING OF POLLUTION
CONTROL FACILITIES WITH INDUSTRIAL REVENUE BONDSE,

. Be it enacted, ete., as follows: L

 .SmcrioN 1. Section 1 of Chapter 40D of the General Laws is hereby
amended by inserting after (o) the following clauge: — ..

" (014) ‘Pollution control facilities”, facilities for the prevention, avoid-
gince, reduction,, control, abatement or elimination of pollution by any

mesns of air or of waters by industrial establishments.
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