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RECOMMENDED FINAL DECISION
The City of Gloucester has appealed the Unilateral Administrative Order (“UAO”) that the Massachusetts Department of Environmental Protection’s Northeast Regional Office (“MassDEP”) issued in connection with the City’s publicly owned treatment works operation (“POTW”).  A POTW is any device or system used in the treatment (including recycling and reclamation) of municipal sewage or industrial wastes of a liquid nature which is owned by a public entity.   314 CMR 12.02.  
MassDEP issued the UAO after inspecting Gloucester’s POTW pump stations and finding some were in need of repair.  MassDEP asserted in the UAO that deficiencies existed with the DPW and Goose Cove pump stations, allegedly in violation of regulatory provisions that have specific maintenance requirements, namely: 314 CMR 12.04(8), 12.04(9), 12.04(10), 12.05(1), and 12.05(12).  It specifically alleged deficiencies with the access doors and controls for the DPW and Goose Cove pump stations and the wet well ventilation system for the Goose Cove pump station.

As a consequence, the UAO ordered the City to: immediately replace the wet well access doors for the DPW and Goose Cove pump stations and repair or replace the wet well ventilation system of the Goose Cove pump station to ensure safe entry for routine and emergency access.
The City appealed the UAO.  In its Notice of Claim it stated that while it denied any of the alleged regulatory violations, especially statements that the violations were egregious, it had complied with the remedial requirements of the UAO, i.e., it replaced the wet well access doors and repaired and replaced the wet well ventilation system.  Given the City’s stated compliance, I issued an Order to Show cause why the appeal should not be dismissed as moot because the requirements of the UAO had been fulfilled, citing Matter of Wilkinson Excavating, Inc., Docket No. 2010-064, Recommended Final Decision (March 8, 2011), adopted by Final Decision (April 5, 2011).
The City disagrees that the appeal is moot, arguing that the UAO’s factual allegations are incorrect, and the “record must be reformed.”  The City is concerned that the UAO and these allegations may be improperly used in a future enforcement action against the City.  Thus, the City request that the UAO be vacated.  The City concedes that if the UAO is vacated, then its interests will be appropriately protected, and the appeal should be dismissed as moot.  MassDEP did not respond to the Order to Show Cause or to the City’s response to that order.

The City’s request to vacate the UAO is consistent with Wilkinson,  a recent case that is almost directly on point.  In that case, MassDEP issued a UAO and the Petitioner complied with the remedial provisions of the UAO.  The Petitioner objected to dismissing the appeal for mootness because it believed that the UAO allegations were erroneous.  Wilkinson desired to litigate the merits of the UAO for vindication.

The MassDEP Commissioner adopted the Recommended Final Decision to dismiss Wilkinson’s appeal for mootness.  Wilkinson held that the appropriate remedy is to dismiss the appeal for mootness and vacate the UAO.  As a consequence, the UAO’s allegations would have no binding effect in any future matter.  Indeed, there, as here, there had been no determination on the merits of the allegations and claims in the UAO.  Wilkinson, supra.  As noted in Wilkinson, this result is consistent with Massachusetts case law.
  See Blake v. Massachusetts Parole Board, 369 Mass. 701, 708 (1976) (“In accord with past practice when a case becomes moot on appeal . . . we vacate the declaration appealed from with a notation that the decision is not on the merits, and remand the case to the Superior Court with directions to dismiss the action.”); accord Reilly v. School Committee of Boston, 362 Mass. 689, 696 (Mass. 1972).
Because it is undisputed that the City fully implemented the remedial measures ordered in the UAO and nothing remains to be performed under that order, the Commissioner should enter a Final Decision dismissing this appeal as moot and vacating the UAO.
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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�Wilkinson distinguished other decisions where it may have been important that the underlying order remain in effect to govern the particular project or remedial measures that were ordered.  Here, as in Wilkinson, there is no need to continue the UAO and make it final—the ordered remedies have been completed.  Thus, the UAO should be vacated.
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