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This final rule establishes requirements for the qualities of settings that are eligible for reimbursement
for the Medicaid home and community-based services (HCBS) provided under sections 1915(c),
1915(i) and 1915(k) of the Medicaid statute. Over the past five years, CMS has engaged in ongoing
discussions with stakeholders, states and federal partners about the qualities of community-based
settings that distinguish them from institutional settings. As part of this stakeholder engagement,
CMS issued an Advanced Notice of Proposed Rule Making (ANPRM) and various proposed rules
relating to home and community-based services authorized by different sections of the Medicaid law,
including 1915(c) HCBS waivers, 1915(i) State Plan HCBS and 1915(k) Community First Choice
State Plans. CMS’ definition of home and community-based settings has benefited from and evolved
as a result of this stakeholder engagement.

In this final rule, CMS is moving away from defining home and community-based settings by “what
they are not,” and toward defining them by the nature and quality of individuals’ experiences. The
home and community-based setting provisions in this final rule establish a more outcome-oriented
definition of home and community-based settings, rather than one based solely on a setting’s
location, geography, or physical characteristics. The changes related to clarification of home and
community-based settings will maximize the opportunities for participants in HCBS programs to
have access to the benefits of community living and to receive services in the most integrated setting
and will effectuate the law’s intention for Medicaid HCBS to provide alternatives to services
provided in institutions.

Overview of the Settings Provision

The final rule requires that all home and community-based settings meet certain qualifications. These
include:
e The setting is integrated in and supports full access to the greater community;
e s selected by the individual from among setting options;
e Ensures individual rights of privacy, dignity and respect, and freedom from coercion and
restraint;

e Optimizes autonomy and independence in making life choices; and
e Facilitates choice regarding services and who provides them.

The final rule also includes additional requirements for provider-owned or controlled home and
community-based residential settings. These requirements include:
e The individual has a lease or other legally enforceable agreement providing similar
protections;



e The individual has privacy in their unit including lockable doors, choice of roommates and
freedom to furnish or decorate the unit;

e The individual controls his/her own schedule including access to food at any time;

e The individual can have visitors at any time; and

e The setting is physically accessible.

Any modification to these additional requirements for provider-owned home and community-based
residential settings must be supported by a specific assessed need and justified in the person-centered
service plan.

The final rule excludes certain settings as permissible settings for the provision of Medicaid home
and community-based services. These excluded settings include nursing facilities, institutions for
mental disease, intermediate care facilities for individuals with intellectual disabilities, and hospitals.
Other Medicaid funding authorities support services provided in these institutional settings.

The final rule identifies other settings that are presumed to have institutional qualities, and do not
meet the threshold for Medicaid HCBS. These settings include those in a publicly or privately-
owned facility that provides inpatient treatment; on the grounds of, or immediately adjacent to, a
public institution; or that have the effect of isolating individuals receiving Medicaid-funded HCBS
from the broader community of individuals not receiving Medicaid-funded HCBS. If states seek to
include such settings in Medicaid HCBS programs, a determination will be made through heightened
scrutiny, based on information presented by the state demonstrating that the setting is home and
community-based and does not have the qualities of an institution. This process is intended to be
transparent and includes input and information from the public. CMS will be issuing future guidance
describing the process for the review of settings subject to heightened scrutiny through either the
transition plan process (for settings already in states” HCBS programs) or the HCBS waiver review
processes (for settings states seek to add to their HCBS programs).

The final rule includes a transitional process for states to ensure that their waivers and state plans
meet the HCBS settings requirements. New 1915(c) waivers or 1915(i) state plans must meet the new
requirements to be approved. For currently approved 1915(c) waivers and 1915(i) state plans, states
must evaluate the settings currently in their 1915(c) waivers and 1915(i) state plan programs and, if
there are settings that do not fully meet the final regulation’s home and community-based settings
requirements, work with CMS to develop a plan to bring their program into compliance. The public
will have an opportunity to provide input on states’ transition plans. CMS expects states to transition
to the new settings requirements in as brief a period as possible and to demonstrate substantial
progress during any transition period. CMS will afford states a maximum of a one year period to
submit a transition plan for compliance with the home and community-based settings requirements of
the final rule, and CMS may approve transition plans for a period of up to five years, as supported by
individual states’ circumstances, to effectuate full compliance.

States submitting a 1915(c) waiver renewal or waiver amendment within the first year of the effective
date of the rule may need to develop a transition plan to ensure that specific waiver or state plan
meets the settings requirements. Within 120 days of the submission of that 1915(c) waiver renewal
or waiver amendment, the state needs to submit a plan that lays out timeframes and benchmarks for
developing a transition plan for all the state’s approved 1915(c) waiver and 1915(i) HCBS state plan
programs. CMS will work closely with states as they consider how to best implement these
provisions and will be issuing future guidance on requirements for transition plans.



Changes in the Final Rule

The final rule clarifies several major areas of confusion and concern expressed by some commenters
and stakeholders engaged throughout the processes of rulemaking regarding the requirements for
home and community-based settings. While CMS’ responses to the specific comments are contained
in the preamble to the final rule, below is a summary of the areas of the rule that received the most
feedback and the changes in the final rule that address those comments:

Disability specific complex. The proposed rule included “disability specific complex” in the
list of settings presumed not to be home and community-based settings. Comments on the
proposed rules suggested that the phrase “disability specific complex” had multiple meanings,
and the continued use of the phrase could have unintended adverse impacts on affordable
housing options. To avoid those consequences, CMS eliminated the use of the phrase from the
final rule. The final rule includes the following language on other settings: “any other setting
that has the effect of discouraging integration of individuals from the broader community...”

Rebuttable presumption. The proposed rule indicated that CMS would exercise a
“rebuttable presumption” that certain settings are not home and community-based. CMS has
removed this phrase from the final rule and clarified in the final rule that certain settings are
presumed to have institutional characteristics and will be subjected to heightened scrutiny if
states seek to include these settings in their HCBS programs. The rule allows the state to
present evidence to CMS that the setting is actually home and community-based in nature and
does not have the qualities of an institution. CMS will consider input from stakeholders, as
well as its own reviews, in applying heightened scrutiny. This process will require the state to
solicit public input.

Choice of provider in provider owned or controlled settings. The final rule clarifies that
when an individual chooses to receive home and community-based services in a provider
owned or controlled setting where the provider is paid a single rate to provide a bundle of
services, the individual is choosing that provider, and cannot choose an alternative provider,
to deliver all services that are included in the bundled rate. For any services that are not
included in the bundled rate, the individual may choose any qualified provider, including the
provider who controls or owns the setting if the provider offers the service separate from the
bundle. For example, if a residential program provides habilitation connected with daily
living and on-site supervision under a bundled rate, an individual is choosing the residential
provider for those two services when he or she chooses the residence. The individual has free
choice of providers for any other services in his or her service plan, such as employment
services and other community supports.

Private rooms and roommate choice. The final rule clarifies that states, as opposed to
individual providers, have the responsibility for ensuring that individuals have options
available for both private and shared residential units within HCBS programs. The rule further
clarifies that an individual’s needs, preferences and resources are relevant to his/her options
for shared versus private residential units. Provider owned or operated residential settings
will be responsible to facilitate individuals having choice regarding roommate selection
within a residential setting.



e Application of home and community-based settings requirements to non-residential
settings. CMS has clarified that the rule applies to all settings where HCBS are delivered, not
just to residential settings. CMS will be providing additional information about how states
should apply the standards to non-residential settings, such as day program and pre-vocational
training settings.
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