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                                                     Summary of Decision


The Petitioner, a former Principal Clerk for the City of Marlborough Council of Aging/Senior Center, has met her burden of proving that she is entitled to accidental disability retirement benefits.  The medical panel majority and several other physicians have concluded that her pre-existing left foot condition was aggravated by a work injury she sustained in the performance of her duties on March 7, 2012.
DECISION


The Petitioner, Sharon Collari, appealed from the March 31, 2015 decision 

of the Respondent, Marlborough Retirement Board (MRB), denying her application for Section 7 accidental disability retirement benefits.  (Exhibit 1.)  The appeal was timely filed on April 30, 2015.  (Exhibit 2.)
  

I held a hearing on January 14, 2016 at the offices of the Worcester Registry of Deeds, 90 Front Street, Worcester, MA.  The Petitioner testified in her own behalf. The Respondent called no witnesses.  The hearing was digitally recorded.  The parties submitted pre-hearing and post-hearing memoranda of law.  (Attachments A and D-Respondent; Attachments B and E-Petitioner.)  The parties also submitted exhibits lists delineating Exhibits 1-43.  The combined lists have been marked “Attachment C.”  The last of the filings was received at DALA on April 19, 2016, thereby closing the case record.   




FINDINGS OF FACT

Based upon the documents submitted at the hearing in the above-entitled matter, I hereby render the following findings of fact:

1. The Petitioner, Sharon Collari, born in 1968, was employed by the City of Marlborough Council of Aging/Senior Center from June 18, 2000 to October 30, 2013, for a period of approximately 13 years and 4 months.  (Stipulated Fact #1.)

2. The Petitioner worked as a principal clerk at the Senior Center.  She opened the Senior Center, took calls, set up tables and chairs for functions, took seniors out for day trips and rented out adaptive equipment.  (Petitioner Testimony and Exhibit 6.)

3.   On December 4, 2007, the Petitioner underwent left foot surgery for a left bunionectomy.
  During the procedure, there was an osteotomy.
  The procedure was performed at the Marlborough Hospital.  The Petitioner healed slowly following the procedure.  (Petitioner Testimony and Exhibit 19.)      
4.  On March 4, 2008, the Petitioner was involved in a motor vehicle accident.  She was treated by Podiatrist Kenneth Leavitt and she complained of an increase in discomfort in her left foot.  Dr. Leavitt was concerned that she was developing reflex sympathetic dystrophy
 (RSD) and advised revision surgery.  (Id. and Exhibit 20.)
5. In July 2008, the Petitioner underwent a surgical realignment of the left foot in which three screws were inserted.  The procedure also included a release of a nerve that had been entrapped by a scar.  (Petitioner Testimony and Exhibit 20.)

6. The Petitioner underwent another surgical procedure on her left foot on March 4, 2010 for excision of a neuroma.
  (Id.)

7. On November 5, 2010, the Petitioner had additional surgery on her left foot to remove painful hardware and to excise stump neuroma.  She continued to have problems with her left foot.  (Id.)  
8. On November 19, 2011, De. Leavitt opined that the Petitioner had chronic left foot pain secondary to RSD and biomechanical dysfunction.
  (Id.)

9. On January 28, 2012, Dr. Leavitt noted that the Petitioner had chronic nerve entrapment pain and chronic RSD pain of the left foot.  (Id.)

10. Following recovery periods of varying lengths following all of the surgical procedures on her left foot, the Petitioner was able to return to work and perform all of her duties.  She also worked an additional part-time job which involved hostessing and bartending and required her to be on her feet for extended periods of time.  She did not need to use a cane to ambulate.  (Petitioner Testimony.) 

11. While at work during the late morning on March 7, 2012 the Petitioner was in the medical closet, actually a shed outside of the main complex at the Senior Center, where 
she was putting a wheel chair and a commode away.  She tripped on a nearby crutch and fell onto a wheelchair.  She twisted her back and fell on her right side and struck her head.  She also hit her left shoulder, and, her left foot became jammed in one of the wheels of the wheelchair, which had had slipped down due to the collision.  She incurred contusions and scratches to her right elbow and right leg as well as her left side.  She experienced injuries to her back, right elbow and left foot.  She remained trapped for several minutes before managing to free her left foot.  When she returned to the Council on Aging office area, she was visibly upset and she reported to co-workers that she had been injured.  She was assisted by several of these co-workers; however, she left work at approximately 12:50 PM that day due to her arm stiffening and her inability to walk easily.  Her co-workers wheeled her to her ride in a wheelchair.  (Petitioner Testimony and Exhibits 3, 5, 7, 8 and 20.)  
12. The Petitioner saw her primary care physician, Dr. Saquib Quereshi, on March 7, 2012 for pain and swelling in her right elbow, right thigh, neck and left foot.  The doctor took her out of work as of March 8, 2012.  The doctor’s report is not part of the case record.  (Petitioner Testimony.) 

13. The Petitioner saw Dr. Leavitt on March 10, 2012.  He noted that x-rays done that day on the left foot revealed “possible stress fracture, third metatarsal, left.”  He fitted her with a surgical shoe to minimize activity.  (Exhibit 20.)
14. The Petitioner saw Dr. Leavitt again on March 21, 2012.  At that time, the doctor noted that x-rays from that date did not reveal any evidence of fluffy periostitis, but that there was persistent redness over the second metatarsal overlying the mid-shaft consistent with hematoma.  The doctor advised the Petitioner to continue wearing the surgical shoe.  He also noted that she was taking oxycodone every one to three hours as needed for severe pain.  The doctor opined that the Petitioner had suffered a soft tissue injury and that it should resolve.  (Id.)
15. On March 23, 2012, the Petitioner was seen by Allis Kim, M.D.  She informed the doctor that her right elbow and right thigh and knee injuries had largely resolved.  The diagnoses included multiple contusions/sprain injuries of the right elbow and knee and a lumbosacral strain.  (Exhibit 23.)

16. The Petitioner was seen by neurologist Deepak Tandon, M.D. on April 10, 2012.  She reported severe low back and right elbow pain and marked increased pain in the left foot.  The doctor recommended that she have MRIs on her right elbow, lumbar spine and left foot.  (Exhibit 24.)

17. An April 24, 2012 MRI of the lumbar spine showed a left paracentral and foraminal small disc bulge at L4-5 resulting in slight narrowing of the left lateral recess without neural impingement as well as mild facet atrophy without compromise of the canal, recesses or foramina.  (Exhibit 25.)

18. An April 24, 2012 EMG study of the right upper extremity was normal.  (Id.) 

19. An April 24, 2012 MRI of the left foot showed no evidence of a stress fracture.  The study did reveal reactive marrow edema within the distal phalanx of the first toe, similar to a previous study in November 2011.  The report noted that the swelling was non-specific and may be related to a bone contusion, prior surgery and/or inflammation.  Infection was not excluded as a cause.  (Id.)

20. An April 27, 2012 ECG of the Petitioner’s left foot showed absent left medial and left lateral plantar potentials
 in comparison to normal right medial and right plantar potentials.  It also revealed markedly low amplitude in the left superficial peroneal potential
 and nearly normal right superficial peroneal potential, normal peroneal nerve conductions bilaterally and mild denervation of the left L5 muscles.  (Id.)

21. An April 27, 2012 MRI of the right elbow showed mild lateral epicondylitis.  (Id.)

22. The Petitioner began ambulating with the use of a cane in June 2012.  (Petitioner Testimony.)
23. The Petitioner underwent an independent medical evaluation (IME) which was performed by Eugenio Martinez, M.D. on June 26, 2012.  His assessment was that she had acute ongoing low back pain, left leg radicular pain/numbness, right acute elbow contusion/sprain/strain injury and chronic left foot pain/paresthesias with acute exacerbation.  The doctor opined that it was more likely than not that the Petitioner had sustained a sprain/strain injury to the lower back and a sprain/contusion to the right elbow joint.  He indicated that these types of injuries tended to improve and resolve spontaneously within a period of several weeks or months.  Dr. Martinez opined further that it was more likely than not that the Petitioner experienced an exacerbation of her chronic pre-existing left foot condition secondary to the incident on March 7, 2012 and that none of the imaging studies indicated that there was significant, underlying structural pathology in the right elbow, low back or left foot regions.  The doctor noted that the nerve entrapment noted in the ECG of the left foot was more likely pre-existing and related to the more prominent trauma that she sustained to her foot in the 2008 motor vehicle accident.   (Exhibit 26.)
24. On July 23, 2012, the Petitioner attempted to return to work.  However, she needed to sit in a chair when she began to experience back spasms and her right leg went numb.  She could not finish the day and presented to Dr. Quereshi, who recommended that she stay out of work.  (Petitioner Testimony.)

25. The Petitioner was seen by Dr. Susan Bergman, a physical medicine and rehabilitation doctor, on August 2, 2012.  Dr. Bergman diagnosed her with cervical spondylosis with myelopathy, lumbosacral root lesions, reflex sympathetic dystrophy of her lower limb, lumbago, bladder incontinence and abnormality of gait.  (Exhibit 27.)
26. The Petitioner saw Dr. Bergman again on August 14, 2012 after a cervical MRI which revealed degenerative changes at C5-6.  She complained of sharp spasms and pains in her low back which were so severe that they caused her to lose her balance.  She also complained of left-sided weakness which was causing her to drop things out of her left hand, and ongoing incontinence.  The Petitioner told the doctor that she did not feel safe walking without the use of a cane and that she was having difficulty in her physical therapy sessions because the therapist was encouraging her to perform exercises without the use of a cane.  (Id.)

27. A September 12. 2012 bone scan revealed left-sided RSD of the left foot.  (Exhibit 25.)
28. On September 13, 2012, the Petitioner told Dr. Bergman that she had fallen a few days earlier and injured her left shoulder and her right arm.  Dr. Bergman opined that the Petitioner’s pain, paresthesis and weakness were all related to reflex sympathetic dystrophy.  (Exhibit 27.)  
29. The Petitioner underwent another IME with Dr. Martinez on October 19, 2012.  He reiterated that she had sustained a sprain/strain injury to the lower back and that her L4-5 mild disc degeneration and multilevel facet joint osteoarthritis all, more likely than not, represented a pre-existing degenerative condition.  He added that her lower back pain, while subjectively severe, was rather benign based on her unremarkable MRI findings.  The doctor opined further that the Petitioner had developed chronic pain syndrome (CPS) in her low back and that the initial sprain/strain had most likely healed in the meantime.  Regarding her lower extremity symptoms, Dr. Martinez opined that the Petitioner had experienced an exacerbation of her chronic pre-existing left foot condition following the injury on March 7, 2012.  (Exhibit 26.)
30. The Petitioner underwent an IME with David Winnick, M.D. on November 30, 2012.  He noted that she had a history of low back pain and neck injuries from the MVA in 2008.  He assessed her with cervical spine strain, thoracolumbar strain, left shoulder strain with evidence of adhesive capsulitis and left neuritic irritation with no clear evidence of RSD.  Dr. Winnick opined that the Petitioner had sustained a lumbar strain and a cervical strain which would have been expected to resolve by the date of the IME, and, that the MRI findings of the lumbar spine were not significant enough to explain her symptoms.  He opined further that the glove-like decreased sensation in the left leg was not dermatomal
 and may represent symptom magnification.  Dr. Winnick noted that she had marked decreased temperature in her left foot as compared to the right.  He did not feel there was a clear diagnosis of RSD and his basic diagnosis was “chronic pain syndrome” in both the low back and left foot.  He further opined that “her current symptoms in the foot are related to the March 2012 incident, but that they may represent and exacerbation of her pre-existing condition with a pre-existing condition representing the major and predominant cause of ongoing need for treatment.  (Exhibit 30.)     

31. On December 10, 2012, the Petitioner underwent an IME by James Nairus, M.D.   She complained of low back pain in the middle of the back that radiated into both sides of the low back, neck pain, continued left foot pain and radiating symptoms into her left leg with left leg numbness.  Dr. Nairus’ diagnoses were:  low back strain with left lower extremity radicular symptoms; cervical spine strain with left upper extremity radicular symptoms, left shoulder osteochondral defect; left foot and ankle reflex sympathetic dystrophy; and right upper extremity contusion, which had resolved.  Dr. Nairus concluded that the Petitioner had significant restrictions and limitations that included the inability to lift or carry any objects weighing more than 10 pounds, inability to perform any bending or stooping, and the inability to bear weight for more than 30 minutes before needing to take a break.  The doctor’s prognosis was guarded.  He noted that she did have some pre-existent conditions resulting from the 2008 MVA, however, she was not symptomatic in any of these areas immediately prior to the March 7, 2012 work injury.  He further concluded that the weakness in her left lower extremity was related to the March 7, 2012 work injury and that the fall that occurred in November 2012 wherein she injured her left shoulder was indirectly related to the same work injury.  (Exhibit 31.)
32. On February 4, 2013, the Petitioner began treatment at Whittier Rehabilitation for her RSD, back injury, chronic pain and gait disorder.  She completed her last session in the program on April 4, 2013.  On April 30, 2013, she was discharged from the program due to her failure to make progress and her persistent symptoms.  (Exhibit 33.)

33. On March 13, 2013, the Petitioner was seen by Steven Silver, M.D., an orthopedist, for an IME.  Dr. Silver’s diagnoses were:  reflex sympathetic dystrophy, left foot; rule out vascular insufficiency, left lower extremity; osteochondral injury, left shoulder; cervical radiculitis; and rule out lumbar radiculitis versus vascular insufficiency.  Dr. Silver believed that all of the conditions were causally related to the injury at work on March 7, 2012.  He also attributed her difficulties related to the left shoulder to the March 7, 2012 injury due to the fact that she sustained a fall in November 2012 due to her difficulties with the left lower extremity.  Dr. Silver did not believe that the Petitioner had reached an end result at that time.  (Exhibit 41.)
34. Findings from an EMG study at the New England Baptist Hospital on 
April 2, 2013 were similar to those of the electrophysiology study done on April 27, 2012.  (Exhibit 35.)

35. The Petitioner saw orthopedist Michael Ackland, M.D. on April 30, 2013 for her left shoulder, back and left foot symptoms.  She reported that all of her symptoms had gotten worse and requested repeat testing.  The doctor opined that her lumbar pain with radiculopathy, sciatica, ankle and foot and shoulder pain were all related to the work injury of March 7, 2012.  He suggested repeat MRIs of the left shoulder and lumbar spine and repeat EMG of the left foot by Dr. Leavitt.  (Exhibit 32.)

36. A June 18, 2013 MRI of the left shoulder showed no significant abnormality.  The test did reveal a subchondral cyst involving the posterior superior aspect of the head of the humerus.  (Exhibit 19.)  
37. The Petitioner filed for accidental disability retirement benefits on September 27, 2013.  She cited injuries to her left shoulder, neck, back, right knee and an aggravation of a prior left foot injury as the bases for her claim that she was totally and permanently incapable of performing her essential duties as a result of the personal injury sustained on March 7, 2012.  (Exhibit 3.)
38. Dr. Quershi had completed the Statement of Applicant’s Physician on August 27, 2013.  He offered diagnoses of low back pain, weakness of left ankle movements and numbness in the lower extremity.  The doctor indicated that he believed the disability would continue indefinitely because the Petitioner had shown no improvement since the onset of her accident, which had occurred over a year earlier.  (Exhibit 4.)

39. Single physician medical panel doctor Thomas P. Goss, M.D., an orthopedic surgeon, evaluated the Petitioner on June 24, 2014.  He answered the certificate “yes, yes, no” therein indicating that he found the Petitioner to be totally and permanently disabled from her position at the Westboro Senior Center, but that her disability was not such as might be the natural and proximate result of the injury incurred on March 7, 2012.  (Exhibit 12.)

40. In his narrative report, Dr. Goss stated that he had met with the Petitioner for one hour, between 8:00 AM and 9:00 AM.  He conducted a clinical examination and also questioned the Petitioner about her symptoms and medical history.  The Petitioner complained of left shoulder, neck, back and left foot pain.  The doctor noted that the Petitioner had not seen a physician for her back since December 2013.  He summarized her treatment history, treatment records and diagnostic studies.
Dr. Goss noted that the Petitioner had moderately limited range of motion in all directions in her low back with subjective discomfort.  He detected no abnormalities to palpation over her lower back.  The doctor opined that the Petitioner’s persistent subjective mechanical low back discomfort/pain was related to her pre-existing multi-level degenerative disc disease involving that area.

Regarding the left foot, Dr. Goss saw no evidence of RSD/CRPS.  He noted no swelling and observed normal range of motion of the Petitioner’s left ankle and hind foot.  He did note diminished sensation over the left foot.   He opined that there was no hard objective evidence of more significant left foot musculoskeletal pathology that could be related to the 3/7/12 event, as the April 2012 MRI was unchanged from that in November 2011.  He noted that his neurological examination of the left foot during his clinical evaluation was unremarkable with normal motor function and no evidence of protective sensation despite her subjective complaints of numbness.  The doctor concluded that the Petitioner’s persistent left foot subjective discomfort/dysfunction was due to the residual of her surgeries prior to March 7, 2012.  Dr. Goss indicated that all of the soft tissue injuries sustained by the Petitioner during the fall on March 7, 2012 would be expected to have resolved by late April 2012.  (Id.)

41. Single medical panel doctor Hwa-Hsin Hsieh, an orthopedist, evaluated the Petitioner on June 26, 2014.  He answered all three questions on the certificate in the affirmative, therein indicating that he found the Petitioner to be totally and permanently disabled from her essential duties and that said disability was such as might be the natural and proximate result of the injury sustained in the performance of her duties on March 7, 2012.  (Exhibit 14.)

42. In Dr. Hsieh’s narrative report, he noted that he had reviewed the myriad medical records referred to in the preceding Findings of Fact herein.  Dr. Hsieh indicated that the   clinical examination of the left foot, thigh and leg revealed numbness on palpation.  The left foot was colder than the right.  The large toe had a ten degree range of motion.  

Dr. Hsieh added further commentary regarding the Petitioner’s left shoulder; however, he did not note any clinical findings regarding a low back evaluation. His diagnoses were:  neck strain/sprain with underlying degenerative disc disease resulting in left radiculitis; left shoulder, small rotator cuff tear vs. adhesive capsulitis, pending further surgery; aggravation of pre-existing left foot reflex sympathetic dystrophy; right elbow lateral epicondylitis, improved; and, low back strain, improved.  (Id.)

43.   Single physician medical panel doctor Arthur Safran, an orthopedist, evaluated the Petitioner on July 8, 2014.  He answered the certificate questions “yes, yes, yes” thereby indicating that he found the Petitioner to be totally and permanently incapacitated from performing her essentials duties and that said incapacity was such as might be the natural and proximate result of the personal injury sustained in the performance of her duties on March 7, 2012.  (Exhibit 13.)

44. In his narrative report, Dr. Safran indicated that in addition to foot pain and a gait disorder, the Petitioner reported neck pain, low back pain that radiated down the left leg to the left foot, and increased coldness of the left foot following the March 2012 event.      

The doctor’s diagnoses were:  chronic regional pain syndrome (CPRS) in the left foot, lumbar radiculopathy and adhesive capsulitis in the left shoulder.  He noted that the 

CPRS was minimal prior to the March 2012 injury but was now constant.  He indicated that her disability was the result of the work-related accident and that there was a risk of re-injury in her returning to work.  (Id.)

45. On July 31, 2014, the MRB requested clarification from Drs. Hsieh and Safran with respect to causation.  (Exhibits 15 and 16.)

46. Dr. Hsieh responded to the MRB’s request for clarification on November 6, 2014.  He noted that the most serious of the Petitioner’s diagnoses and the condition that contributed primarily to her inability to perform the duties of her position was the left foot RSD, originally diagnosed in 2011.  The doctor indicated that it was unlikely the RSD contributed to the fall in March 2012.  Dr. Hsieh stated further that the injury of March 2012 “likely temporarily aggravated the left foot RSD.”  Dr. Hsieh went on to say that, in his experience, 50% of RSD patients do improve with time while the remainder of patients diagnosed with this condition remain symptomatic indefinitely and that the Petitioner’s use of Vicodin pre and post injury did not appear to be related to improvement or continued symptoms related to RSD.  (Exhibit 18.) 

47. Dr. Safran responded to the MRB’s request for clarification on November 25, 2014.  He again indicated that the Petitioner was disabled due to lumbar radiculopathy, adhesive capsulitis of the left shoulder and CPRS, which he noted was the major source of her limitations.  Dr. Safran reported that the CPRS worsened immediately after the soft tissue injury and that soft tissue injury is the usual precipitant of the condition and a common cause of acceleration of symptoms.  The doctor noted further that there was no evidence that RSD contributed to the fall on March 7, 2012 and that the change in foot temperature and the medical reports were all consistent with worsening of the RSD, as was the use of an ambulatory assistance device after the fall and foot entrapment.  (Exhibit 17.)
48. On March 30, 2015, the MRB denied the Petitioner’s application for accidental disability retirement benefits.  (Exhibit 1.)
49. The Petitioner filed a timely appeal on April 23, 2015.  (Exhibit 2.)
50. The Petitioner applied for workers’ compensation benefits and collected all three years of total disability benefits, which ceased in March 2015.  A Claim for permanent and total disability benefits under G.L. c. 152 was filed upon exhaustion of her temporary benefits and Administrative Judge Dennis M. Maher issued a May 13, 2015 Order awarding those benefits.  (Exhibit 42.)

CONCLUSION

In order to receive accidental disability retirement benefits under G.L. c. 32 § 7, an applicant must establish by a preponderance of the evidence, including an affirmative medical panel certificate, that she is totally and permanently incapacitated from performing her essential duties as a result of an injury sustained or hazard undergone while in the performance of those duties.  The medical panel’s function is to “determine medical questions which are beyond the common knowledge and experience of the local board (or Appeal Board).”  Malden Retirement Board v. CRAB, 1 Mass. App. Ct. 420, 298 N.E. 2d 902 (1973).  Unless the panel employs an erroneous standard or fails to follow proper procedures, or unless the certificate is “plainly wrong,” the local board may not ignore the panel’s medical findings.  Kelley v. CRAB, 341 Mass. 611, 171 N.E. 2d 277 (1961).


The Petitioner is entitled to prevail in this appeal.  She has met her burden of proving that she qualifies for accidental disability retirement benefits as a result of the March 7, 2012 aggravation of her pre-existing RSD.  The opinions of Drs. Quereshi, Martinez, Nairus, Silver and Ackland and those of the panel majority members, Drs. Hsieh and Safran, are all consistent on this point.  They acknowledge a previous RSD and myriad surgical procedures in the left foot that  became more symptomatic as a result of being aggravated when the Petitioner fell and became trapped by the wheelchair on March 7, 2012.  From and after March 7, 2012, the Petitioner was unable to work.  Her left foot discomfort intensified.  There were marked temperature changes in the foot.  She needed the use of a cane to ambulate.  The aggravation of a pre-existing injury, be it a non-documented work injury or an underlying condition, is compensable under the current retirement law scheme.  Barrufaldi v. CRAB, 150 N.E. 2d 269 (1958). 


In responding to the certificate questions after reviewing the Petitioner’s actual job description, the panel majority, who had all of the pertinent medical reports and diagnostic studies, answered all three questions in the affirmative.  The panel doctors displayed an adequate understanding as to the nature of the Petitioner’s left foot condition immediately prior to March 7, 2012, her treatment history, and, her physical job requirements.  Drs. Hsieh and Safran did not apply any erroneous standards, lack any pertinent medical facts or engage in any procedural irregularities.  Their opinions must be weighed heavily.  
The MRB may contend that Dr. Hsieh’s response to the request for clarification is equivocal.  I do not so find.  While Dr. Hsieh indicated that the March 2012 injury “likely temporarily aggravated” the underlying RSD, he acknowledged in other commentary that the Petitioner’s symptoms had worsened to the point of being disabling.  Further, he noted that, in his experience, 50% of RSD patients improve with time.  By logical extension, 50% of RSD patients do not improve in time.  The abundance of medical and non-medical evidence in this record reflects that the Petitioner is in the latter category.  It should also be noted that Dr. Hsieh acknowledged that the Petitioner did not have a gait disturbance prior to the March 2012 injury and that she presented at the time of his examination with a stated imbalance requiring the use of a cane.    


In contrast, the one physician who responded in the negative to the question of causation, panel minority member Dr. Goss, did not employ the correct standard in assessing Question 3.  In contrast to the myriad other medical experts who offered opinions in this case, he found no evidence of RSD.  Rather, he concluded that the Petitioner had sustained soft tissue injuries in March 2012 that he believed had healed by April 2012.  He attributed the Petitioner’s left foot symptoms, which he did find to be disabling, to the residual of her earlier surgeries while ignoring the fact that she experienced the onset of gait imbalance and her left foot symptoms had worsened from and after March 7, 2012.


Accordingly, the Petitioner has met her burden of proving by a preponderance of the evidence that she is entitled to a Section 7 retirement.  This case is remanded to the MRB for the purpose of granting the application and awarding those benefits. 

   
So ordered.

Division of Administrative Law Appeals,


BY:

           Judithann Burke, 
          Administrative Magistrate                        
DATED:  September 9, 2016
� The first letter of appeal was written and mailed on April 6, 2015.  In accordance with the instructions provided on the Notice of Retirement Board Action on the Disability Retirement Application, the first appeal letter was mailed to an old DALA address, 133 Portland Street, Boston, MA.  When the letter was returned and the error was discovered, the Petitioner sent a second letter of appeal to DALA’s current address, One Congress Street, 11th FL, Boston.  The appeal letter, received on April 30, 2015, is considered to be timely.    


� Bunionectomy is a surgical procedure to excise, or remove, a bunion.  A bunion is an enlargement of the joint at the base of the big toe and is composed of bone and soft tissue.  See www.surgeryencyclopedia.com/A-Ce/Buinionectomy.html


� Osteotomy is an operation during which the bone at the base of the toe is divided and “displaced” into the correct position.  The bony bump is usually trimmed at the same time.  The operation aims to strengthen the great toe and narrow the forefoot.  See � HYPERLINK "http://www.cambridgefootand" �www.cambridgefootand�ankle.com/bunion-surgery.html


� Reflex sympathetic dystrophy is a condition characterized by a group of symptoms including pain (often “burning” type), tenderness, and swelling of an extremity associated with varying degrees of sweating, warmth and/or cool, flushing, discoloration, and shiny skin.  See www.Medicinenet.com/reflex_sympathetic dystrophy…/articlehtm


� A neuroma is a growth or tumor of nerve tissue.  Neuromas tend to be benign (i.e. not cancerous); many nerve tumors, including those that are commonly referred to by other names, are often painful.  See https://wikipedia.org/wiki/Neuroma


� Biomechanical dysfunction refers to foot dysfunction that affects one’s gait.  Over-pronation and over-supination are two types of foot dysfunction that can cause a bevy of musculoskeletal conditions.  See www.nickcampos.com/health-newsletter/FootDysfunction.html


� The absence of left medial and left lateral plantar potentials indicates numbness and impairment of the medial and plantar nerves.  See bjsm.bmj.com/content/39/12/ed41.full


� Superficial peroneal potential is diminished nerve activity in the lateral lower leg muscle compartment which innervates the dorsolateral aspect at the ankle and foot.  See www.oapublishing/london.com/article/1272


9  A dermatome is an area of skin that is mainly supplied by a single spinal nerve…Along the arms and legs, the dermatomes run longitudinally along the limbs.  See https://en.wikipedia.org/wiki/Dermatome_(anatomy)
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