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VIA HAND DELIVERY

Catrice Williams

Secretary

Department of Telecommunications & Cable
One South Station

2nd Floor

Boston, MA 02110

Re:  Petition of Verizon for Investigation under Chapter 159,
Section 14 of the Intrastate Access Rates of Competitive
Local Exchange Carriers, D.T.C. 07-9

Dear Secretary Williams:

Intervenor Comcast Phone of Massachusetts, Inc. (“Comcast”) respectfully submits that
the Massachusetts Department of Telecommunications and Cable (“the Department™) should g0
forward with the above-captioned proceeding.

The proceeding presents important issues for the telecommunications marketplace in
Massachusetts and for the customers it serves. Comcast and its affiliates, among the largest
providers of residential voice services in Massachusetts, believe strongly in competition and in
the policies of regulatory forbearance that have promoted competition since Intral ATA
Competition, D.P.U. 1731 (1985). Terminating access charges cannot be insulated from the
impact of competition, however. A terminating carrier has leverage over traffic ori ginating on
another carrier’s network because the latter has an obligation to deliver a call regardless of the
price of termination, and these terminating access charges are invisible to the calling party.
More specifically, the caller receives no pricing signals and the originating and transiting carriers
may not choose among terminating LECs. There is no apparent reason for terminating access
rates to differ greatly from carrier to carrier, because the costs of terminating are primarily a
function of switching costs that do not vary much. The result may be neither efficient nor
equitable. A disparity in access charges creates incentives to arbitrage by expanding services to
customers with a disproportionate amount of inbound calling. A small number of CLEC
customers may receive subsidies at the expense of a far greater number of LEC and IXC
customers who would be unable to reap the benefits of competition.
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This investigation therefore should determine if imbalances in access charges are a
regulatory anomaly that the Department should address. The Department has broad power to
conduct such an investigation and to determine how to proceed. Nothing in G.L. c. 159 § 14 or
otherwise precludes the Department from proceeding as contemplated at the February 12, 2008
procedural conference.

1. The Department Has Power to Open an Investigation Into CLECs’ Intrastate
Access Rates.

The Department’s power of “general supervision and regulation of, and jurisdiction and
control” over telecommunications carriers under M.G.L. ¢. 159 § 12 confers on it “broad
supervisory powers.” Complaint of MCI WorldCom, Inc. against New England Telephone and
Telegraph Company d/b/a Bell Atlantic-Massachusetts, D.T.E. 97-116 at 3 (Oct. 26, 1998); see
also id., D.T.E. 97-116-A, at 4 (Feb. 25, 1999). This general supervisory and regulatory
jurisdiction permits the Department to request information from carriers and to use such
information in determining how to proceed with an investigation. D.T.E. 97-116-A at 4; see also
M.G.L. c. 159 § 13.

Nothing in G.L. c. 159 § 14 limits these powers, contrary to the arguments of One
Communications,' XO Communications,” and RNK Communications.> This statute makes no
distinction between the scope of a proceeding initiated on the Department’s own motion
compared to one initiated by complaint. By the terms of the statute, either way of commencing a
proceeding may culminate in a decision that intrastate “rates, fares or charges . . . or the
regulations or practices™ are unjust or unreasonable, preferential, or discriminatory. Thus, it is
immaterial to the scope of this proceeding whether it is treated as a Verizon complaint or opened
as an investigation on the Department’s own motion. Likewise, there is nothing in M.G.L. ¢. 159
§ 14 that requires that a complaint be brought against a particular carrier or that precludes
reading “of any carrier” as any carrier that has rates, fares, charges, regulations, or practices that
are the subject of a complaint. Indeed, G.L. c. 159 § 13 specifically confers such general
authority to “inquire into the rates, charges, regulations, practices, equipment and services of
common carriers in this commonwealth, and elsewhere, rendering any service of a kind subject
to its jurisdiction.”

! Petition of Verizon New England, Inc. for Investigation Under Chapter 159, Section 14 of

the Intrastate Access Rates of Competitive Local Exchange Carriers, D.T.C. 07-9,
Motion to Dismiss of One Communications, at 7-8 (filed Feb. 27, 2008).

1d., Motion of XO Communications Services, Inc. to Dismiss Verizon Massachusetts’
Section 14 Complaint, at 1-2 (filed Feb. 27, 2008).

Id., Motion to Dismiss of RNK, Inc. d/b/a/ RNK Communications, at 3-4 (filed Feb. 27,
2008).



Catrice Williams
March 5, 2008
Page 3

As a regulatory agency, the Department’s powers include discretion whether to exercise
its authority by rulemaking or adjudication.* See Mass. Elec. Co. v. Dept. of Public Utilities,
383 Mass. 675, 679 (1981)(quoting Securities & Exch. Comm’n v. Chenery Corp., 332 U.S. 194,
203 (1947) (“the choice made between proceeding by general rule or by individual, ad hoc
litigation is one that lies primarily in the informed discretion of the administrative agency”). "To
insist upon one form of action to the exclusion of the other is to exalt form over necessity."
Chenery, 332 U.S. at 202.

These powers under its enabling statute and Massachusetts administrative law allow the
Department the latitude to conduct this investigation and to go forward according to the
Procedural Schedule adopted on February 12, 2008.

2. The Department Has Proceeded in a Similar Manner in Resolving Broad
Intercarrier Compensation Issues by Adjudication in D.T.E 97-116.

Verizon’s petition for investigation presents issues parallel to the issue of reciprocal
compensation following the Telecommunications Act of 1996. That issue occupied the DTE
through a series of proceedings beginning with Complaint of MCI WorldCom, Inc. against New
England Telephone and Telegraph Company d/b/a Bell Atlantic-Massachusetts, D.T.E. 97-116
(Oct. 26, 1998).° That matter, like this one, originated as an adjudicatory complaint by an
individual carrier (albeit against a named party); that matter, like this one, had broad application
across the telecommunications industry in Massachusetts and attracted many intervenors
(including some of the same parties as this case).
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The filed rate doctrine does not prevent the Department from proceeding; it only restricts
customers from obtaining relief for rates or practices governed by a filed tariff. Kline &
Co. v. MCI Communications Corp., 98 F. Supp. 2d 69, 71 (D. Mass Mar. 2, 2000). The
doctrine applies to retrospective relief for charges already paid under tariffs filed with the
Department. That does not preclude prospective relief directing carriers to revise tariffs.
See id. at 73.

Complaint of MCI WorldCom, Inc. against New England Telephone and Telegraph
Company d/b/a Bell Atlantic-Massachusetts for breach of interconnection terms entered
into under Sections 251 and 252 of the Telecommunications Act of 1996, D.T.E. 97-116
(Oct. 26, 1998); D.T.E. 97-116-A (Feb. 25, 1999)(denying partial motion for
reconsideration and clarification); D.T.E. 97-116-B (Mar. 23, 1999 ) (ordering Bell
Atlantic to escrow reciprocal compensation payments for ISP-bound traffic); D.T.E. 97-
116-C (May 26, 1999) (reconsidering October 1998 order in light of intervening FCC
decision); D.T.E. 97-166-D (Feb. 25, 2000) (reaffirming decision in light of reversal of
FCC); D.T.E. 97-116-E (2000) (denying motion to vacate D.T.E. 97-116-C & D.T.E. 97-
116-D and to reopen D.T.E.97-116 in light of reversal of FCC); D.T.E. 97-116-F (Aug.
29, 2001) (reaffirming based on FCC April 2001 Order on Remand).
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Despite the adjudicatory context in D.T.E. 97-116, the DTE proceeded to resolve
intercarrier compensation issues much as though it were engaged in rulemaking. Each stage was
decided on papers without taking evidence, even though parties argued at various stages that the
D.T.E. should do so0.° Here, in contrast to D.T.E. 97-116, the Department has decided to hear
evidence; this affords the parties the fullest requirements of agency decision-making whether by
adjudication or rulemaking — notice and the opportunity to be heard. Cf. Mass. Elec. Co. v.
Dept. of Public Utilities, supra,383 Mass. at 679 (discussing rights of stakeholders). The
Department should be assured of an adequate record and full participation to be able address the
intercarrier compensation issues presented in this proceeding.

For these reasons, Comcast submits that there is no reason to dismiss the proceeding and
good reason to go forward.

Sincerely,

\—_——\.

Richard A. Sugarman
For WolfBlock LLP

ce: Service List

See, e.g., Complaint of Global NAPS, Inc. against Bell Atlantic, dismissed as moot in
D.T.E. 97-116-D (Feb. 25, 2000); Initial Comments by AT&T Regarding the FCC’s
April 2001 Order on Reciprocal Compensation for ISP-Bound Traffic, D.T.E. 97-116-F
(filed June 13, 2001).
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