Before the
DEPARTMENT OF TELECOMMUNICATIONS AND CABLE
Commonwealth of Massachusetts

In the Matter of:
Docket No. D.T.C. 07-6
Comcast Cable Communications, Inc. Dated Issued: November 17, 2008

For Determination of Cable Rates

PETITION FOR PARTIAL RECONSIDERATION

Comcast Cable Communications, Inc., on behalf of its affiliates and subsidiaries
(“Comcast” or the “Company”), hereby seeks partial reconsideration of the Rate Order, adopted
by the Department of Telecommunications and Cable (the “Department’) on November 17,
2008. Comcast is expressly limiting this Petition to the Department’s treatment of the franchise-
related costs (“FRCs”) reported for Medway. The Company respectfully submits that the
Department overstepped its jurisdictional authority in this one aspect of the Order by requiring a
refund extending well beyond the well-established one-year limit. Under the circumstances,
Comcast is compelled to contest the temporal scope of the Department-mandated refund. At the
same time, Comcast is prepared to voluntarily “true-up” its earlier error through the Form 1240
calculation, thereby reducing the “maximum permitted rate” (“MPR”) now applicable to
~Medway customers. In this way, the rate form error would be remedied without the Department
itself violating FCC regulations.

The Company does not dispute that that its prior rate filings for Medway mistakenly
included an FRC for a local Access studio coordinator. Indeed, Comcast acknolwedges that the

studio coordinator position was eliminated in 1998 in connection with the franchise renewal, and
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it concedes that the associated FRC costs should have been removed af that time. (Upon
discovering the issue, Comcast itself removed the studio coordinator costs from the Form 1240
that is the subject of the contested Order.)

The problem with the Department’s Order is not its substantive treatment of the Medway
FRCs, but its assertion that the treatment should apply retroactively to 1998. The resulting
refund order is irreconcilable with controlling FCC rules and the regulatory certainty and
stability those rules were designed to provide.

First, Section 76.942(g) of the FCC rules establishes a strict limit on the temporal scope
of rate refunds. It plainly states, “An operator’s liability for refunds is limited to a one-year
period.” 47 C.F.R. § 76.942(g). The FCC has, in fact, rejected local rate orders that violate this
simple rule. See, e.g., Community TV Corporation (Alton, New Hampshire), 10 FCC Red 357
(1995)(overturning a 14 month refund order). Accordingly, the Department should reconsider its
Order and limit the scope of the mandated refund to a 12 month period.!

Second, the rate refund limit set forth in Section 76.942(g) is bolstered in this case by the
strict time limit imposed on local rate review under Section 76.933(g) of the FCC rules. This
rule provides that “the franchising authority will have 12 months from the date the operator filed
for the rate adjustment to issue its rate order. In the event that the franchising authority does not
act within this 12-moth period, it may not at a later date order a refund or a prospective rate
reduction with respect to the rate filing.” 47 C.F.R. §76.933(g)(2). The FCC adopted this rule

“because operators need to have certainty with respect to their liability for refunds.” Thirteenth

! Comcast does not believe any refund is appropriate in this case, but would not contest a refund
reduced to a 12 month period.
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Order on Reconsideration, 11 FCC Rcd. 388 at 92 (1995). The Order clearly violates the letter
and spirit of this closure rule by effectively reopening rate filings made throughout the past
decade.

Comcast appreciates that the Department was previously unaware of the factual error in
the Company’é Medway filing. The mistake, however, was inadvertent on Comcast’s part, and
Medway itself could have raised the issue in the intervening decade of rate review. Not only
does the Order, as currently drafted, violate the FCC’s well-reasoned “statute of limitations” on
cable rate matters, it also produces an inequitable result. Comcast’s basic service rate in
Medway today is well below the applicable MPR. In fact, Comcast’s FRC reporting error did
not result in the Company collecting more money from Medway customers over the last
decade than it was legally entitled. Even if the FRC error had been removed from the MPR
calculation in 1998, the resulting MPRs, in aggregate, still would have exceeded the Operator
Selected Rates. Comcast should not be penalized for a rate form error that did not inflate the
actual rates Medway customers paid for cable service. Yet that is exactly what the current Order
requires.

In its Response to the Department’s Record Requests at the June 24, 2008 Hearing,
Comcast committed to voluntarily recalculate its MPR as a means of resolving the current
controversy. The Company explained:

Comcast is prepared in the future to lower the local MPR by an amount necessary

to offset amounts previously collected for the studio coordinator position. _
(Comcast would consider doing so even though this approach would encompass a

2 To be clear, Comcast is not objecting to the Department taking advantage of the brief extension
the parties mutually agreed to for issuing this year’s rate decision. Comcast’s objection arises
from the Department reopening prior rate periods.
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period far predating the current rate review and ordinary refund limitations.)
[Comcast Response to Record Request 2.]

Although the Order does not address this voluntary offer, Comcast respectfully submits
that it provides the ideal means of quickly resolving this matter. A 12 month refund, coupled
with Comcast’s voluntary rate form true-up for earlier periods, would enable the Department to
fulfill its regulatory mission while respecting critical jurisdictional restraints.

For the foregoing reasons, Comcast asks the Department to reconsider the November 17

Order and conform the mandated refund period to the one-year limit established by the FCC.
Respectfully submitted,

Comcast Cable unications, Inc.

|

Steven Y\Horvitz
Davi3 Wright Tr¢majne LLP.
1919 Rennsylvanig Ayenue, N.W.
Suite 200
Washington, D.C. 0006
(202) 973-4200

By:

Its Attorney

November 25, 2008
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CERTIFICATE OF SERVICE

I, Nichele Rice, hereby certify that a true and correct copy of the foregoing
Petition for Partial Reconsideration was sent via U.S. Mail (and e-mail where indicated)
to the following parties on November 25, 2008. An additional copy was sent via

Overnight Mail to Catrice C. Williams, Secretary.

Catrice C. Williams, Secretary

Department of Telecommunications and Cable
Cable Television Division

Two South Station

Boston, MA 02110

Email: catrice.williams@state.ma.us

Kajal Chattopadhyay

Department of Telecommunications and Cable
Two South Station

Boston, MA 02110
Kajal.chattopadhyay@state.ma.us

Darleen Cantelo

Department of Telecommunications and Cable
Two South Station

Boston, MA 02110
Darleen.cantelo@state.ma.us

Geoffrey Why, General Counsel

Department of Telecommunications and Cable
Two South Station

Boston, MA 02110

geoffrey.g. why@state.ma.us

Michael Isenberg, Director, Competition Division
Department of Telecommunications and Cable
Two South Station

Boston, MA 02110

mike.isenberg@state.ma.us
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Michael Mael, Analyst, Competition Division
Department of Telecommunications and Cable
Two South Station

Boston, MA 02110

michael.mael@state.ma.us

Peter J. Epstein, Esq.

Epstein & August

101 Arch Street, 9th Floor
Boston, MA 02110
Peter@EpsteinAndAugust.com

Michael W. Powers, Chairman
Board of Selectmen

Town Hall

1 Sylvan Street

Danvers, MA 01923

James E. Harrington, Mayor
City Hall

45 School Street

Brockton, MA 02401

Glenn Trindade, Chairman
Board of Selectmen

Town Hall

155 Village Street
Medway, MA 02053

Paul J. Connors, Chairman
Board of Selectmen

Town Hall

41 South Main St.
Randolph, MA 02368

John F. Clorite, Jr.

145 Windward Drive
Somerset, MA 02726-3925

- Email: john-media-bos@att.net

Peter K. Johnson-Staub

Assistant Town Administrator
Town of Yarmouth

1146 Route 28

South Yarmouth, MA 02664-4492
Email: PStaub@yarmouth.ma.us
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Michael Eder

Chairman, Falmouth Cable Advisory Committee
6 Elgin Avenue

Falmouth MA 02540

Email: mike eder@yahoo.com

Kathleen T. Breck

Deputy City Solicitor

City of Springfield Law Department

36 Court Street, Room 210

Springfield, MA. 01103

Email: KBreck@springfieldcityhall.com

John T. Liebel, Esq

Chief of Litigation

City of Springfield Law Department
36 Court Street, Room 210
Springfield, MA. 01103

Email: jliebel@springfieldcityhall.com
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