	[image: image2.png]MassDEP}




	[image: image3.png]Commonwealth of Massachusetts
Executive Office of Energy & Environmental Affairs

Department of Environmental Protection






	
	[image: image4.png]One Winter Street Boston, MA 02108 « 617-292-5500





	[image: image5.png]DEVAL L PATRICK
Gavernor




	[image: image6.png]RICHARD K. SULLIVAN JR.
Secretary





	[image: image7.png]TIMOTHY P. MURRAY
Lieutenant Governor




	[image: image8.png]KENNETH L. KIMMELL
Commissioner







________________________


  









September 26, 2012
In the Matter of





Docket No. 2004-102
Judith Comley, Trustee




File No. PAN-NE-04-6W001
 
Scott Pine Realty Trust
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Rowley
________________________


FINAL DECISION

In July 2004, the Petitioners filed these consolidated appeals challenging two enforcement orders that the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioners in June 2004 for purported violations of the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations at 310 CMR 10.00.  The Department issued the enforcement orders in connection with the Petitioners’ purported unauthorized alteration of wetlands areas at their real properties in Rowley, Massachusetts.  Specifically, the Petitioner challenged:

(1)
a Penalty Assessment Notice (“PAN” or “Civil Administrative Penalty”) requiring the Petitioners to pay a penalty of $96,500.00 for their purported wetlands violations;
 and

(2)
a Unilateral Administrative Order (“UAO”) requiring the Petitioners to 
correct their purported wetlands violations.

In late 2004, the Division of Administrative Law Appeals (“DALA”), an agency within the Massachusetts Executive Office of Administration and Finance (“EOAF”), assumed jurisdiction over these appeals so that a DALA Administrative Magistrate could conduct an Adjudicatory Hearing and issue a Recommended Final Decision (“RFD”) for review by MassDEP’s Commissioner.  Under 310 CMR 1.01(14)(b), MassDEP’s Commissioner is the Final Decision-maker in all administrative appeals such as the appeals here, and may issue a Final Decision adopting, modifying, or rejecting a DALA Administrative Magistrate’s RFD.  Ten Local Citizen Group v. New England Wind, LLC, 457 Mass. 222, 231 (2010).  
Following an Adjudicatory Hearing, on April 20, 2012, a DALA Administrative Magistrate issued a 129 page RFD recommending that MassDEP’s Commissioner issue a Final Decision vacating the PAN and the UAO because the Petitioners’ alteration of the wetlands areas at issue “was the normal maintenance and improvement of land in agricultural use and was, therefore, exempt from regulation under the [MWPA].”  RFD, at p. 3.

As MassDEP’s Commissioner, I issue this Final Decision adopting the RFD based upon the factual findings drawn from witness testimony and exhibits.  To be clear, while I find no error in this case, a party asserting an agricultural exemption under the MWPA has the burden of proving that exemption by a preponderance of the evidence.  310 CMR 10.02(2)(a)2 (project proponent claiming lack of jurisdiction has burden of establishing work is not subject to regulation).  I further find that the record clearly does not support a claim of selective enforcement nor the characterization of the agricultural exemption on pages 19-20 of the DALA 
Administrative Magistrate’s RFD as an ambiguous riddle.

On a final note, I express my concern that these appeals were adjudicated eight years after they were transferred for adjudication.  The Adjudicatory Proceeding Rules at 310 CMR 1.01(1)(b), which govern adjudication of these appeals, require “just and speedy” adjudication of all appeals.

The parties to this proceeding are notified of their right to file a motion for reconsideration of this Decision, pursuant to 310 CMR 1.01(14)(e).  The motion must be filed with the Case Administrator and served on all parties within seven business days of the postmark date of this Decision.  A person who has the right to seek judicial review may appeal this Decision to the Superior Court pursuant to M.G.L. c. 30A, §14(1).  The complaint must be filed in the Court within thirty days of receipt of this Decision.
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__________________________







 
Kenneth Kimmell  

Commissioner 

�   The original PAN amount was $164,750.00, but was later reduced by the Department to $96,500.00.
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