September 9, 2009

Ms. Susan Leavitt

Department of Energy Resources

100 Cambridge Street, Suite 1020

Boston, MA  02114

Re: 
Comments of SEBANE and the Solar Alliance on the Solar RPS Carve-Out Straw Proposal
Dear Ms Leavitt:

The Solar Energy Business Association of New England (SEBANE) and the Solar Alliance
 appreciate the opportunity to submit these Joint Comments regarding the Solar RPS Carve-Out Straw Proposal presented by the Department of Energy Resources (DOER) on August 26, 2009.  

INTRODUCTION

SEBANE is a business association of solar energy companies based or doing business in New England.  SEBANE’s 100 member companies include manufacturers of solar panels and inverters and solar system developers, designers and installers.  The Solar Alliance is a national trade organization of thirty one companies engaged in the manufacture, design, installation and financing of solar electric generating products and services.  Together, SEBANE and the Solar Alliance represent the major solar firms doing business in Massachusetts and the manufacturers that supply those firms.

SEBANE and the Solar Alliance commend DOER for articulating an appropriate set of goals for the carve-out program and for artfully crafting a proposal to accomplish those goals.  In our comments below, we begin by discussing the key changes necessary to make the program a success and then highlight the importance of securitization.  Our key comments are as follows:

1. Several critical changes are necessary to make the carve-out program a success.

a. The carve-out program rules must be in place six months before the end of Com Solar to avoid a market disruption.

b. The carve-out requirement in 2010 and 2011 must be increased in order to maintain the current industry growth rate and avoid a significant slow-down.

c. The carve-out requirement should apply to the entire market (and not just basic service load) in order to accomplish the program goals.

d. The annual carve-out requirement should be fixed at the outset of the program and should be independent of solar generation owned and operated by Massachusetts distribution companies. 

e. The securitization requirement should be increased to 75% of the total market (as opposed to 75% of the utility basic service obligation).

f. The SACP should be set on a 10-year rolling basis to provide sufficient price visibility.

g. DOER’s proposed supplemental incentives for small customers should be enhanced, including being expanded to small commercial customers.

2. Securitization is the lynchpin of a successful carve-out program.

COMMENTS

I. Several critical changes are necessary to make the carve-out program a success.

A. The carve-out program rules must be in place six months before the end of Com Solar to avoid a market disruption.

SEBANE/Solar Alliance commend DOER for recognizing the importance of a smooth transition from ComSolar to the carve-out.  As DOER noted in its presentation on August 26, a key lesson learned from other states is to “[p]lan for transition to solar carve-out before the rebate money runs out, avoiding boom and bust cycle by planning in sufficient time for next program phase.”  Solar markets elsewhere have suffered from just this “boom and bust” cycle.

Importantly, to avoid the “boom and bust” the new program rules must be known to the market at least six months before they go into effect.  This is because of the lengthy solar sales cycle.  The period between the start of the sales process and project construction is typically six months or more for a private, commercial installation.  Since program rules must be known in order to price and sell systems, solar firms can only sell projects when the programs rules are known six months out.  If there is uncertainty about the program rules, solar firms will have to reduce or end their sales efforts.  To avoid a market “bust”, the SREC program must be fully defined at least six months before the end of ComSolar.

B. The carve-out requirement in 2010 and 2011 must be increased in order to maintain the current industry growth curve and avoid a significant slow-down.

Another important factor in ensuring a smooth transition is to set the SREC requirement to maintain the level of growth that has been generated by ComSolar.  As DOER is well aware, steady growth is the smoothest path to success.

Maintaining steady growth will require that the SREC requirement in 2010 and 2011 be set higher than in DOER’s straw proposal.  It seems likely that ComSolar will install 10 MW of PV in 2009.  However, the incremental SREC requirement in the straw proposal is just 3 MW in 2010 and 1 MW in 2011.  This would be a sharp reduction in the market.  It is true that DOER anticipates that there will be utility and stimulus projects in 2009 and 2010 to take up the slack.  However, those large, “one-off” projects are very different from the projects being installed through ComSolar and will likely be installed by different firms.  To maintain the market, the SREC requirement should build off ComSolar activity, with utility and stimulus projects considered separately.

Accordingly, SEBANE / Solar Alliance recommend that the SREC requirement in 2010 be boosted to at least 7 MW and that the requirement in 2011 be boosted to an additional 11 MW.  We have attached a spreadsheet that sets out an illustrative example of an alternative SREC ramp-up schedule.

C. The carve-out requirement should apply to the entire market (and not just basic service load) in order to accomplish the program goals.

At the stakeholder meeting on August 26, one commenter suggested that competitive suppliers with existing contracts should be exempt from the solar carve out requirement for the duration of those contracts.  

SEBANE / Solar Alliance recommend that the carve-out requirement apply to all load. Equity requires that all customer load face the same obligations, and that no subset of that load receive special treatment.  Moreover, given that the enabling legislation was enacted in July 2008, fully 18 months before the carve-out requirement will go into effect, there is no credible argument that the requirement should not have been anticipated by suppliers.  This change in requirements should apply to all customers.

If DOER instead chooses to exempt certain customers from the requirement, the carve-out requirement for the remaining customers will need to be increased.  DOER’s schedules showing how the carve-out will build the market and achieve the Governor’s goal for solar are all predicated on the assumption that the carve-out applies to all load.  If instead some load is exempt, the percentage requirement that applies to the remaining customers will have to be increased in order to achieve the planned number of megawatts.

D. The annual carve-out requirement should be fixed at the outset of the program and should be independent of solar generation owned and operated by Massachusetts’s distribution companies. 

SEBANE/Solar Alliance support the DOER’s establishment of incremental annual targets through 2020, leading to the equivalent of approximately 525MW of new solar capacity developed under the proposed solar RPS carve-out. We believe the growing annual targets are aggressive but eminently achievable and will ensure the Commonwealth’s regional leadership in promoting sustainable energy solutions. Unfortunately, the lack of clarity regarding DOER’s intended treatment of utility owned and rate based solar generation for purposes of the solar carve-out could undermine the long-term program visibility and stability necessary to support continued solar industry investment and expansion in the Commonwealth.  

At the August 26, 2009 stakeholder meeting, DOER representatives explained the derivation of the 2020 solar RPS target as the difference between Governor Patrick’s 250 MW by 2017 goal and the solar resources that are expected to be developed through other incentive mechanisms and programs.  Annual growth rates in the solar carve-out are set to gradually increase development to satisfy the anticipated “unmet” solar need. SEBANE/Solar Alliance do not take issue with this methodology.  Nor do we quarrel with the DOER’s estimates for solar resource procured or built under utility auspices or other program mechanisms.  

We are concerned, however, that if utility owned and rate based projects qualify for SRECs, this would frustrate the DOER’s laudable objective of creating a sustainable solar market. By enabling utility projects to create SRECs, the DOER would in effect be setting an annual “moving target” for customer owned solar development. Further, the Green Communities Act’s authorization granting each of the investor-owned utilities to build up to 50 MW of solar generation by 2012, if even partially exercised, would substantially limit the development of a robust, vibrant and competitive solar marketplace.
 

SEBANE/Solar Alliance therefore suggest that while the DOER take into account estimated solar development under utility and stimulus programs in initially setting the solar RPS carve-out targets, those projects should not generate Solar RECs and should not “count” towards the solar RPS targets.

E. The securitization requirement should be increased to 75% of the total market (as opposed to 75% of the utility basic service obligation) in order to support project financing.

The DOER has proposed that the distribution utilities enter into long-term contracts comprising 75% of their own projected compliance obligation. Insofar as the distribution utilities account for 45% of the overall RPS compliance market, this means that securitized contracts will cover only 34% [75%*45%] of the annual SREC obligation.  This is insufficient to provide the level of market to attract solar developers and financiers.
While some level of “voluntary” long-term contracting will occur, this will be in the context of the overall management of the load serving entity’s overall portfolio of SREC obligations. The prudent LSE will likely take a variety of positions (spot, short-term, medium term, long-term contracts) to manage overall price and regulatory risk. While this is sound business practice, it means that only a small percentage of SREC’s will be obligated through long-term contracts. 

The utility obligation to enter into short-term contracts should therefore supplement – not supplant – the long-term contracting that might otherwise be voluntarily undertaken by market participants. Further, the DOER may wish to revisit this question after the market has had an opportunity to coalesce, taking into consideration such factors as the level of “naturally occurring” long-term contracting, the ability of developers to secure financing under SREC contracts of shorter duration, and the achievement of annual SREC targets. 

SEBANE/Solar Alliance would therefore propose that the DOER straw proposal be modified to: 1) encompass 75% of the total SREC market; and 2) be fixed at this level for 4 years.  Prior to the expiration of this 4 year initial period, the DOER should make a determination as to whether this securitization mechanism should continue, and if so, at what level.
F. The SACP should be set on a 10-year rolling basis to provide sufficient price visibility.

SEBANE/Solar Alliance commends the DOER for proposing a 10-year declining SACP schedule. This provides market participants greater long-term visibility on the upper bound of SREC prices. A multi-year schedule sends a subtle but important message to the market that the state is committed to the solar set-aside program for the long-haul. Additionally, a declining schedule imposes a modicum of market discipline on the solar industry and is consistent with expectations that the cost profile and technical efficiency of solar PV will continue to improve over time. 

One critically important change should be made to how the SACP is set in the eleventh and subsequent years of the program. The DOER’s straw proposal is to wait until 2015 to set and publish the SACP level for 2021. Unfortunately, this has the effect of shrinking the 10-year planning horizon in each successive year of the program until ultimately the forward price signal collapses to no more than 6 years.  Project economics will have no predictability, undermining the DOER’s laudable objective of controlling project risk and reducing cost to ratepayers.

SEBANE/Solar Alliance suggests as an alternative mechanism that the DOER instead set the SACP on a rolling, ten-year basis. As each compliance year concludes, the DOER sets the new tenth-year SACP.  The DOER may set the new SACP in consultation with relevant state and federal agencies and organizations representing market participants.   

G. DOER’s proposed supplemental incentives for small customers should be enhanced, including being expanded to small commercial customers.

SEBANE/Solar Alliance concurs with DOER that unfettered competition among solar developers in an SREC market environment will be unlikely to stimulate development in all segments of the solar market. This is particularly true of the residential and small commercial segments that lack sufficient scale and replicability to compete on a price basis with larger projects, and of institutional and traditionally underserved markets that may face unique market barriers.   As a consequence, SEBANE/Solar Alliance agrees with DOER that there should be some continuation of incentives, outside the SREC program, to support project development in these higher cost or hard-to-reach market segments. We offer three specific refinements to the DOER straw proposal.

First, the DOER straw proposal contemplates the continuation of rebates under the auspices of the Commonwealth Solar program to support the residential market. As noted above, SEBANE/Solar Alliance supports this proposal. However, we would broaden it to encompass commercial scale projects up to at least 50kw in size.

Second, DOER should examine the merits of making SREC contracts available to residential and small commercial customers on a “standard offer” basis.  Under this approach, residential and small commercial customers would be eligible to receive long-term SREC contracts on the basis of the market clearing price
 in the most recent SREC auction or utility procurement.  Such an approach would provide these customers greater access to SREC-financing while further stretching the limited Commonwealth Solar rebate funds to accommodate this broadened pool of applicants.  

Third, we agree that aggregation will be necessary if owners of relatively small solar systems are to monetize the SRECs their systems create. MRET can provide an efficient backstop in the event competitive market solutions do not materialize.  

II. Securitization is the lynchpin of a successful carve-out program.

SEBANE/Solar Alliance fully endorse the DOER’s proposal to incorporate a “securitization” mechanism as a means of facilitating widespread solar project finance within a market-based program construct. The early experience from market-based solar incentive programs implemented in a number of Northeast states underscores that the availability of long-term contracts is the lynchpin of effective and well-functioning SREC markets. Without long-term SREC contracts and the stable, certain and long-term revenue streams these contracts provide to project developers and customer-generators, project finance is extremely difficult to come by. 

The DOER straw proposal seeks to address this fundamental need by involving the Massachusetts investor owned utilities as the securitization agent. Under the DOER proposal, the distribution utilities would enter into 10-year SREC contracts covering approximately 75% of the distribution companies’ own solar RPS obligation. Developers would be selected under either periodic solicitations or via a centralized auction process.

While we believe that DOER has outlined a conceptually workable solution, our chief concern, as discussed in detail above, is that the proposal is too limited in scope and must be expanded to cover a greater portion of the total SREC market to have a material effect on DOER’s overall program goals. We are also concerned that there be sufficient protections afforded the distribution utilities to fully and effectively engage in this vital market support activity.

The remainder of this section focuses on: a) the need for long-term contracting to support project finance; b) relevant experience from New Jersey and other market-based programs and lessons learned; c) the role of utilities as securitization agents; and d) the need to address regulatory risk if utilities are to be asked to fulfill this function.

A. The Availability of Long Term Contracts with Reasonable Terms and Conditions is Fundamental to a Well-Functioning Solar REC Market.

As the emphasis shifts from up-front incentives to market-based REC payments accruing over the life of the system, there is a need to establish mechanisms to provide some greater predictability and stability of future REC revenues.  “Securitization” is of fundamental importance to the solar market for a number of reasons:

· Financing of solar projects depends on investor confidence in a long-term revenue stream to defray the initial capital investment. In nascent SREC markets, investors are likely to greatly discount future revenue streams due to a variety of market and regulatory risks.  As noted by a recent Summit Blue report on market-based solar incentive programs, “The project developer must be able to recover enough revenue from the project quickly enough to make it profitable, or at least economically viable. This is problematic for PV projects, where the system is both expensive and the payback period is typically 20 years or more. Furthermore, since the market for SRECs is new and thinly traded, the potential revenues available from SRECs in the out-years are seen as uncertain.”
 

· Load serving entities that assume the RPS obligation may be reticent to enter into long-term contracts with project developers.  This may be predicated on expectations of future SREC prices trending downward, or concerns about a shifting regulatory landscape.  Additionally, since the RPS obligation is directly associated with serving retail load, any uncertainty surrounding future customer load will deter long-term SREC commitments. The tendency towards short-term SREC purchasing as a risk mitigation strategy will severely constrain the ability of solar developers to obtain project finance. 

· Absent long-term contracts, project investors will heavily discount future revenue streams. This risk premium will tend to inflate SREC prices in the immediate term, with the additional costs borne by Massachusetts electric consumers. 

B. Experience Demonstrates the Deleterious Effects to Solar Market Development of a Lack of Long Term Contracting.

While market-based solar programs have only been instituted in a handful of other states,
 and these markets are still in the very early formative stages of development, this early experience points to the critical need for long-term financing.  

New Jersey, the first and arguably the most advanced solar market-based incentive program in the country, initiated the transition to a full-scale SREC program in December 2007. The New Jersey Board of Public Utilities’ order effectuating this transition (Solar Transition Order) put in place many of the essential building blocks to a market based program, including, most notably, an 8-year SACP schedule.  The Board noted that "the rolling 8 Year SACP schedule will send an important signal to financial markets that there will be a certain amount of predictability in the price of SRECs." The Board recognized, however, that a long-term SACP is a necessary – but not sufficient – mechanism to assure long-term financing:

However, SREC-based financing depends not only upon certainty about long-term maximum prices for SRECs; it depends also on greater certainty about the minimum cash flow that a project can generate from the creation and sale of SRECs. For that reason, the December 6 Order also stated that "there is a widespread consensus that an additional mechanism or mechanisms will be necessary for the market to achieve levels of growth sufficient to meet RPS requirements at an acceptable cost."

The Board directed the BPU Staff to explore whether additional securitization is warranted and to propose methods for doing so.
 As discussed in more detail in the following subsection, the Board affirmed the need for additional securitization and identified the state’s electric distribution companies (EDCs) as the most effective and efficient securitization agent.

In the interim, market results have borne out the Board’s concerns that market growth would be inhibited absent additional securitization. Although payments are not due until October 1, 2009, for the 2009 compliance year, New Jersey Load Serving Entities are expected to make SACP payments of about $40 million, translating into a deficiency of approximately 50 MW. While the international credit crisis has been an overriding issue, the slow-down in solar development started well before the general collapse of financial markets and the lack of adequate securitization is undeniably a contributing factor.  

At the DOER’s August 26, 2009 stakeholder meeting, it was suggested by some parties that there is no demonstrated need for a public policy solution to the securitization dilemma and that markets will inevitably respond. Again, the experience from New Jersey does not warrant such optimism – at least not in the immediate term.  It is certainly true that financial firms are operating in the New Jersey market and taking on future SREC price risk by entering into long-term contracts and reselling these SRECs to Load Service Entities under contracts of varying duration. However, there is also a steep risk premium associated with these contracts given the pervasive uncertainty surrounding future SREC prices.  Financing that is available is being priced at interest rates that make many NJ projects uneconomic.  Competition may ultimately drive down these risk premiums but this will take considerable time to develop. Moreover, these arrangements are not being offered in sufficient volume to address a meaningful share of the total NJ SREC market. This too will require time and program stability to develop. 

C. The Utility is Well-Situated to Provide Solar Securitization.

SEBANE/Solar Alliance strongly endorse the DOER proposal for utilities to provide solar securitization. The utilities possess several characteristics that support this proposed designation:

· Long investment horizon.  Utilities are accustomed to investing in long-lived assets and accepting the opportunity to earn a regulated rate of return on these investments. Solar securitization is an appropriate use of the utilities’ “patient capital.”

· Financial strength. The financial community will be assured that there is a financially viable off-taker for long-term SREC contracts, lessening the financier’s potential exposure and translating into lower risk premium and cost of development. This ultimately redounds to the benefits of ratepayers.

· Least cost risk takers. Similarly, as regulated entities, cost recovery mechanisms exist (or can readily be adapted) for utilities. 

· Direct responsibility for RPS compliance. Massachusetts distribution companies bear RPS responsibility associated with the default load they serve. Long-term contracting requirements balance the utility’s managerial discretion in assembling their portfolio of SREC contracts with broader market interests and public policy objectives.

· An existing market entity.  Given the desire to quickly transition to an SREC program to maintain market momentum, all other things equal, reliance on an existing market participant is preferable to establishing a new institution or developing fundamentally new market intervention strategies.

· Market scope. Collectively, distribution utilities have the necessary market breadth to offer a securitization mechanism that covers a meaningful portion of the SREC market. 

Again, there are important lessons to be learned from other market-based solar incentive programs. In New Jersey, the Board of Public Utilities determined that: 

requiring each electric public utility to …undertake renewable energy improvements by facilitating SREC-based financing in a manner that supports the transition to a market-based approach of delivering incentives for solar electric generation will serve the State policies …to deliver cost-effective incentives necessary to increase solar electric generating capacity in the State, thereby furthering efforts to provide diversity in the supply of electric power throughout the State, to promote economic development, and to preserve the reliability of power supply and delivery systems.
 

Specifically, the BPU determined “that SREC-based financing should be founded on a competitive long-term contract model, under which EDCs would periodically enter into long-term contracts to purchase SRECs, with the contracts awarded based on the price at which the seller offers to sell SRECs over the contract term.”
 Under New Jersey’s securitization plan, utility long-term contracting would extend for a three-year period and cover a declining annual percentage (60%; 50%; 40%) of the overall SREC market.
 

To similar effect, the Pennsylvania Public Utility Commission recently approved a settlement authorizing PECO Energy to solicit 10-year SREC contracts for a portion of the company’s Alternative Energy Portfolio Standard (AEPS) requirement to jump-start the Pennsylvania solar market. Although PECO’s compliance period for the AEPS does not commence until January 1, 2011 the PAPUC decision allows PECO to enter into long-term contracts now and bank the credits.
 Negotiations are ongoing with other Pennsylvania distribution companies regarding procurement of solar alternative energy credits.

D. Distribution Utilities should be Appropriately Compensated for Fulfilling a Securitization Function.

At the August 26th stakeholder meeting, utility representative expressed concern with regard to the possibility of future prudence disallowances should they enter into long-term SREC contracts. SEBANE/Solar Alliance agree that the utilities, encouraged for sound public policy reasons to enter into 10-year SREC contracts, should receive commensurate protection from “second guessing” by future regulatory commissions.  SEBANE/Solar Alliance concur that any long-term contract entered into by utilities through a least cost procurement process or auction sanctioned (or implemented) by the DOER and DPU should be “pre-approved” and not subject to after-the-fact prudence review. Further, utilities should be entitled to fully recover their administrative costs in fulfilling the securitization function. 

Thank you for the opportunity to provide comments.

Sincerely yours,

/s/ Paul W. Gromer



/s/ Carrie Cullen Hitt
_______________________ 


____________________
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� The views presented here are those of the organization and may not represent those of any individual member company.


� In general, SEBANE/Solar Alliance support utility solar development as provided under the Green Communities Act. However, we believe the utilities are uniquely situated to finance these investments as rate-based assets and, unlike non-utility developers, do not require recourse to the SREC market to underwrite such invesment.


� This might also entail an adder of up to 10% if, in DOER’s judgment, this additional incentive is necessary to support economic viability.


�Summit Blue Consulting, An Analysis of Potential Ratepayer Impact of Alternatives for Transitioning the New Jersey Solar Market from Rebates to Market-Based Incentives, available for download at http://www.njcleanenergy.com/files/file/2NJBPU%


20SACP%20RPI%20Analysis%20Report-revised-0806.pdf August 2007 at 19.


� These states include Pennsylvania, Maryland, and New Jersey, all three of which share Massachusetts’ emphasis on competitive wholesale and retail market structures. 


� Order, BPU Docket No. EO06100744, Amendments to the Minimum Filing Requirements for Energy Efficiency, Renewable Energy and Conservation Programs; and for Electric Distribution Company Submittals for Filings in Connection with Solar Financing, issued August 8, 2008 at 3.


� Id. at 3.


� Id at 7.


� Id. at 7.


� Id. at 10.


� Docket No. P-2009-2094494, Re Petition of PECO Energy Company to Procure Solar Alternative Energy Credits, August 27, 2009.





