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THE COMMONWEALTH OF MASSACHUSETTS 

OFFICE OF THE ATTORNEY GENERAL 
ONE ASHBURTON PLACE 

BOSTON, MASSACHUSETTS 02108 

MAURA HEALEY 
ATTORNEY GENERAL 

TEL: (617) 727-2200 
www.mass .gov/ago 

May 20, 2016 

Via U.S. Mail and e-mail 
{rules. comments(ajjud. state, ma. us) 

Hon. Peter M. Lauriat 

Chair, Public Access to Court Records Committee 

Superior Court Administrative Office, 13th Floor 

Three Pemberton Square 

Boston, MA 02108 

Re: Proposed Rule XIV. Uniform Rules on Public Access to Court Records 

Dear Judge Lauriat and Members of the Trial Court Public Access to Court Records Committee: 

We appreciate this opportunity to comment on the Trial Court's Proposed Rule XIV, Uniform 

Rules on Public Access to Court Records and, in particular. Proposed Rule 5 (Remote Access to 

Electronic Court Records). This Office has long advocated for increased transparency of and access to 

government records. At the same time, because important decisions about housing, employment and 

critical services are now made on the basis of personal information disseminated online, consumers' data 

privacy and data security are strategic priorities of our Office as well. We therefore applaud the 

Committee's efforts to increase access to court records while balancing privacy interests of litigants in the 

judicial system. 

In accordance with these shared priorities, we write to urge the Committee to address legitimate 

privacy concerns regarding remote access to Housing Court or Summary Process matters. Advocates for 

low-income tenants have raised with our Office the concern that unfettered online access to Housing 

Court matters may result in the improper screening - and potential "blacklisting" - of otherwise qualified 

applicants for rental housing who have previously and appropriately sought to vindicate their legal rights 

in a Housing Court or Summary Process matter. Given the scarce availability of rental housing for low-

and moderate-income families in Massachusetts,1 the unjustified denial of such an application represents a 

substantial hardship. We believe that a nuanced amendment to Proposed Rule 5 can maintain the 

appropriate transparency of court records, while taking into account the compelling privacy interest of 

certain renters. 

1 Tim Logan, Study Finds Rents Soaring as Apartment Supply Lags, BOSTON GLOBE, Dec. 9, 2016, 

available at https://www.bostonglobe.com/business/2015/12/09/renting-grows-and-rents-are-surging-

takeaways-from-harvard-housing-report/5CoErYq9XyTZof6GylKKpM/story.html. 



The MassCourts database (currently available via www.masscourts.org, "MassCourts") has been 

touted by members of the landlord community as a "powerful new and free tool for tenant screening." 

Especially when compared to traditional private tenant screening services - which charge fees and which 

may require landlords to undergo onsite inspections to comply with the federal Fair Credit Reporting Act 

(15 U.S.C. § 1681 et seq., the "FCRA") - it is not surprising that landlords would eschew such formalities 

(and the protections they ensure for tenants) in favor of a quick check of MassCourts. 

While there are wholly proper reasons for a landlord to be interested in the eviction history of a 

prospective tenant, it is also unfair and unlawful3 to discriminate against an applicant for rental housing 

based on his or her prior meritorious assertion of claims or defenses in a legal proceeding. As the 

comments submitted by Greater Boston Legal Services and the Harvard Legal Aid Bureau suggest, there 

is mounting evidence that tenants who actually prevail in summary process or other Housing Court 

proceedings face discrimination and blacklisting in future applications for housing. However, it is 

frequently difficult to determine whether any particular tenant's application has been denied for improper 

reasons. The need to restrict the opportunities for such discrimination is accordingly all the more 

compelling. 

To allow tenants to protect themselves from these risks and to ensure uniformity across the 

Commonwealth, we propose that the Committee consider including a limited safeguard in Proposed Rule 

5(a)(l)(iii), as follows: 

(iii) Exemption of certain civil case types. Abuse prevention and harassment orders 

and proceedings, and sexually dangerous person proceedings, shall not be 

available by remote access. On motion made before the appropriate court with 

jurisdiction, parties in Housing, Court matters or Summary Process matters 

(wherever they may be adjudicated) may seek to make the name of a party 

unavailable by remote access. Grounds for allowing such motion shall include the 

party's prevailing on a claim or defense in the matter, the stipulation of all 

parties, or other good cause shown. Each Department of the Trial Court may 

request permission from the Chief Justice of the Trial Court to exempt certain 

additional civil case types or categories of information from remote access. A list 

of the approved exemptions shall be available on the Trial Court's website. 

2 See Rich Vetstein, Massachusetts Housing Court and Tenant Eviction History Now Online, THE 
MASSACHUSETTS REAL ESTATE LAW BLOG (Apr. 24, 2013), http://massrealestatelawblog.com/2013/ 
04/24/massachusetts-housing-court-and-tenant-eviction-history-now-online ("After years of lobbying 
from rental housing groups, the [Housing Court] has finally announced a powerful new and free tool for 
tenant screening: public internet access to all Summary Process, Small Claims, Civil and Supplementary 
Process case types. ... This new system will enable landlords to research whether a potential or current 
tenant has been a party to a previous eviction, small claims or related housing case..."). 

3 Section 3.17(6)(b) of title 940 of the Code of Massachusetts Regulations renders unlawful any 
"[r]etaliat[ion] or threatQ to retaliate in any manner against a tenant for exercising or attempting to 
exercise any legal rights as set forth in M.G.L. c. 186, § 18." 
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We submit that this limited procedure appropriately balances the public's right to open courts 

with the need to ensure that tenants can assert their legal rights without fear of future harm, and would 

pose an appropriately limited administrative burden on court personnel. 

Moreover, this approach is consistent with and, in some respects, more modest than measures 

adopted by other states. California, for instance, has restricted all access to landlord-tenant matters by 

default for a period of time after disposition,4 while Minnesota provides tenants with the right to seek 

complete expungement - not merely limited access - of the records of a landlord-tenant matter.5 

Thank you for the opportunity to share our concerns, and please let us know if we can be of 

further assistance in your continued efforts. 

Sincerely, 

Max Weinstein 

Chief, Consumer Protection Division 

Sara Cable 

Assistant Attorney General 

Office of Attorney General Maura Healey 

Commonwealth of Massachusetts 

One Ashburton Place 

Boston, MA 02108 

(617)727-2200 

4 CAL. CIV. CODE § 1161.2 (West 2013). 

5 MINN. STAT. § 484.014 (2010). 
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