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COMMONWEALTH OF MASSACHUSETTS

ESSEX, ss APPEALS COURT
2025-P-0742
SJC-DAR No.
COMMONWEALTH
v.
ALBERT VAZQUEZ

APPLICATION FOR DIRECT APPELLATE REVIEW

Pursuant to Mass. R. A. P. 11, Albert Vazquez, the defendant-appellant,
applies for direct appellate review of the Superior Court judgment that denied
his motion to withdraw his guilty plea or to vacate his illegal sentence. His
appeal is currently entered in the Appeals Court.!

Mr. Vazquez’s appeal raises several questions of first impression that
should be determined by this Court. These questions also concern the
Constitution of the Commonwealth and affect other similarly situated
defendants. The Appeals Court requested that the Committee for Public Counsel
Services (CPCS) screen his case for appointment of counsel because his “case may
present issues of first impression under Commonwealth v. Perez I, 477 Mass. 677
(2017), and Commonuwealth v. Mattis, 493 Mass. 216 (2024).” This application
presents an opportunity for the Court to address these novel issues of sentencing of

juveniles and emerging adults. Determination of the following questions by this

1 With his DAR application, Mr. Vazquez files a motion for leave to file late
his application, which is filed beyond the 21-day filing period in rule 11.



Court 1s in the public interest:

Whether Commonwealth v. Perez I, supra, should be extended to 18-to-20-
year-olds convicted of nonmurder offenses?

Whether Perez’s holding applies to juveniles and emerging adults who were
convicted of manslaughter?

Whether Mr. Vazquez’s sentence of 18-20 years for manslaughter, an offense
committed when he was 18 years old, was presumptively disproportionate
and unconstitutional under Perez I and Commonwealth v. Mattis, supra,
because his current parole eligibility is greater than for juveniles who
committed first degree murder during the same time period?

In 2015, Mr. Vazquez, in an agreed upon recommendation, pled guilty to
manslaughter, an offense committed when he was eighteen years old. He was
sentenced to 18-20 years. Nearly ten years later, he filed a pro se motion to
withdraw his guilty plea and to vacate an illegal sentence, asserting his sentence
was illegal because his parole eligibility was greater than those in the Mattis cohort
who commit first-degree murder. After a Superior Court motion judge denied his
motion. Mr. Vazquez appealed and filed his pro se brief in the Appeals Court.
Undersigned counsel was appointed to represent Mr. Vazquez in his appeal. She
filed a brief on his behalf, which the Appeals Court substituted for the pro se brief.

In denying his motion to vacate his sentence, the motion judge held, “as a
threshold matter, Mattis is not on all fours with the present case. Vazquez, albeit an
emerging adult, was not convicted of first-degree murder.” The judge stated that
Perez did not apply to him since he was not a juvenile at the time of the offense. The

judge further stated that “even assuming arguendo the holding in Perez I is

extended to emerging adults who commit nonmurder offenses, the time Vazquez



must serve before being parole eligible prior to parole eligibility for a first-degree
murder conviction” because, based on when the manslaughter offense was
committed, the next most severe penalty that was applicable on the date of the
offense would be no parole eligibility until after having served between fifteen and
twenty-five years. See Mattis, 493 Mass. at 237 (emerging adults who committed
first-degree murder between August 12, 2012 and July 24, 2014, are parole eligible
after serving between fifteen and twenty-five years). The motion judge also
considered that Mr. Vazquez’s accrued good time credit reduced his sentence.

The judge also found Mr. Vazquez’s sentence did not violate the three-prong
test in Cepulonis v. Commonwealth, 384 Mass. 495 (1981), even giving greater
weight to his age. The judge said, “[t]he facts to which Mr. Vazquez pled guilty are
more in line with the deliberate and premeditated murder of [the victim], rather
than manslaughter.” The motion judge also found the plea judge took Mr.
Vazquez’'s age and intellectual and cognitive deficits into consideration in
sentencing him, although the plea transcript does not reflect that finding. Under
the second prong, the sentence was not disproportionate since the Commonwealth
made a significant charge concession. Finally, relevant to the proportionality third
prong, Mr. Vazquez did not identify other jurisdictions that impose less harsh
penalties for manslaughter committed when the offender was an emerging adult.
The judge concluded the sentence was not so disproportionate that it “shocks the
conscience” and did not violate the state constitution’s article 26 proscription

against cruel and unusual punishment.



Mr. Vazquez’s case poses novel questions that affect sentencing of both
juveniles and emerging adults: Whether the holding in Perez should be extended to
emerging adults between ages 18 and 20 sentenced for a conviction of a nonmurder
offense; and whether Perez applies to juveniles and emerging adults convicted of
manslaughter. These questions have far-reaching implications for the
administration of juvenile and emerging adult sentencing and affect other similarly
situated defendants. The interests of justice require this Court’s determination of
these questions.

In addition, some lower court justices have extended Perez to emerging
adults, despite the lack of this Court’s ruling. Some lower court justices have
similarly applied Perez to both juveniles and emerging adults convicted of
manslaughter, despite the lack of a clear ruling. This Court should determine these
questions to ensure the consistent administration of justice in the Commonwealth’s
courts.

Further support for his Application is set forth in the attached Memorandum
of Law.

Respectfully submitted,
ALBERT VAZQUEZ
By his attorney,

/s/ Elizabeth Doherty
Elizabeth Doherty
BBO# 549334

P.O. Box 9276

Fall River, MA. 02720
(508) 672-3645

email: d4fr@msn.com

Dated: March 26, 2026



CERTIFICATE OF SERVICE

I certify that on this day I electronically filed the Application for Direct
Appellate Review and Memorandum of Law through the Court’s e-filing system,
which will deliver an electronic copy of the same to Catherine L. Semel, counsel for
the Commonwealth.

/s/ Elizabeth Doherty
Elizabeth Doherty

Dated: March 26, 2026



COMMONWEALTH OF MASSACHUSETTS

ESSEX, ss APPEALS COURT
2025-P-0742
SJC-DAR No.
COMMONWEALTH
v.
ALBERT VAZQUEZ

MEMORANDUM OF LAW IN SUPPORT OF
APPLICATION FOR DIRECT APPELLATE REVIEW

I. PRIOR PROCEEDINGS

On December 20, 2012, an Essex County grand jury returned an indictment
charging the defendant, Albert Vazquez, with one count of murder in violation of
G. L. c. 265, 8 1. After a plea colloquy on August 19, 2015, Mr. Vazquez pled guilty
to manslaughter in an agreed upon recommendation. The plea judge accepted the
joint recommendation and sentenced him to 18-20 years (Feeley, J.). A25-26.1

On November 4, 2024, Mr. Vazquez filed a pro se motion to withdraw his
guilty plea and to vacate an illegal sentence. On May 22, 2025, a Superior Court
judge denied his motion without a hearing (Bloomer, J.). On June 17, 2025, Mr.
Vazquez filed a notice of appeal. His appeal entered in the Appeals Court on the
same day. A26-27.

On July 23, 2025, Mr. Vazquez filed his pro se brief in the Appeals Court. On

1 An appendix to this memorandum is attached, post, and cited by page as
“A_”.



September 2, 2025, the Appeals Court requested the Commaittee for Public Counsel
Services to appoint counsel for screening purposes because his case may present
“Issues of first impression under Commonwealth v. Perez, 477 Mass. 677 (2017), and
Commonuwealth v. Mattis, 493 Mass. 216 (2024).” After screening, undersigned
counsel entered her notice of appearance as appellate counsel. On February 25,
2026, counsel filed a brief and record appendix in the Appeals Court, which was
substituted for the pro se brief.
IT. FACTS RELEVANT TO THE APPEAL

On December 20, 2012, an Essex County grand jury indicted Albert Vazquez
of one count of murder in violation of G. L. ¢. 265, 6 1. R5. On December 23, 2014, a
competency hearing was held. On February 6, 2015, a Superior Court judge found
Mr. Vazquez competent to stand trial (Lu, J.). A26-27.

e The plea hearing

At a plea hearing on August 19, 2015, Mr. Vazquez pled guilty to the lesser
included offense of manslaughter. Born on April 10, 1984, he was eighteen years old
on September 9, 2012, the date of the charged offense. At the plea hearing, he
answered that he had not attended school past the eleventh grade. He had been
treated for bipolar disease. He had been prescribed medication for his mental health
condition, but had not taken it for several years. He reported that his thinking was
clear that day. A34-37. His attorney reported that he “had a history of functional
lliteracy, significant deficits in cognitive, social, and emotional functioning,

disorganization, and impulsivity, and intellectual functioning in the mildly mentally



retarded range.” A51.

The Commonwealth presented the following factual basis for the plea: On
September 9, 2012, Mr. Vazquez and others confronted Martin Butt on a Lawrence
street about Mr. Butt’s robbery of a heroin dealer. Mr. Vazquez shot Butt once in
the head and once in the back. Butt died from his wounds. A44-45.

The plea judge accepted the plea to manslaughter and imposed a jointly
recommended sentence of not less than 18 years and not more than 20 years in
state prison on the conviction. A52-53. Mr. Vazquez received 1030 days of jail credit.
A26. The plea judge did not inquire about Mr. Vazquez’s family or personal
circumstances or his individual characteristics before imposing the sentence.

e Mr. Vazquez’s motion to withdraw his plea or to vacate an illegal sentence

In his pro se motion, Mr. Vazquez argued that because he was 18 years old at
the time of the offense, he should have been sentenced as a juvenile? and under
Mattis, supra, he was entitled to resentencing. He contended that he should receive
a sentence of not more than 15-20 years, the sentence a juvenile convicted of first-
degree murder would have received at the time Mr. Vazquez’s manslaughter offense
was committed. A69-73.

Under his current sentence structure, Mr. Vazquez is not eligible for parole
until he has served 18 years, the minimum term of his sentence. His 18-year parole

eligibility period exceeds the parole eligibility period for juveniles sentenced to first

2 Mr. Vazquez was not a juvenile. He was eighteen when he commaitted the
charged offense and therefore was an “emerging adult”. See Mattis, 493 Mass. at
217 n.1 (“emerging adult” defined as someone who is eighteen, nineteen, or twenty
years of age).



degree murder at the time that his manslaughter offense was committed.
e The motion judge’s denial of the motion to correct his sentence

In denying the motion to correct the sentence,3,4 the motion judge stated, “as
a threshold matter,” “Mattis 1s not on all fours with the present case” since
“Vazquez, albeit an emerging adult, was not convicted of first- degree murder.” The
judge recognized that Perez I held “where a juvenile is sentenced for a nonmurder
offense or offenses and the aggregate time to be served prior to parole eligibility
exceeds that applicable to a juvenile convicted of murder, the sentence cannot be
reconciled with art. 26 unless after a hearing on the factors articulated in Miller v.
Alabama, 567 U.S. 460, 477-478....(2012)...(Miller hearing), the judge makes a
finding that the circumstances warrant treated the juvenile more harshly for parole
purposes that a juvenile convicted of murder.” A87. The judge found that, “even if
the holding of Perez was extended to emerging adults who commit nonmurder
offenses, Mr. Vazquez would not have been eligible for parole until after having

served 15 to 25 years, which is what he would have received if he had been

3 Although Mr. Vazquez’s pro se motion was partly titled as a motion to
withdraw his guilty plea, it is more appropriately viewed as a motion for relief from
an illegal or unconstitutional sentence under Mass. R. Crim. P. 30 (a). The record
indicates that the parties viewed his motion as one to vacate an illegal sentence.

4 Rule 30 (a) states: Any person who is imprisoned or whose liberty is
restrained pursuant to a criminal conviction may at any time, as of right, file a
written motion requesting the trial judge to release him or her or to correct the
sentence then being served upon the ground that the confinement or restraint was
1mposed in violation of the Constitution or laws of the United States or of the
Commonwealth of Massachusetts.



convicted of a first-degree murder committed on September 9, 2012.5 A88. Thus, the
judge concluded, Mr. Vazquez’s sentence does not exceed the parole eligibility for a
juvenile convicted of first-degree murder nor the parole eligibility for the Mattis
cohort. The judge also found his parole eligibility does not support a claim of
disproportionality under art. 26 of the Massachusetts Declaration of Rights because
his parole eligibility with good time credits would be less than parole eligibility for a
juvenile convicted of first-degree murder, noting his good time credit accrued over
ten years would result in a reduction of approximately 4.93 years.6 A88-89.

The motion judge also considered that the plea judge took Mr. Vazquez’s age,
cognitive deficits and learning disabilities into account imposing his sentence. He
found that the circumstances of the offense to which Mr. Vazquez pled guilty were

more indicative of murder than of manslaughter. A89-90. Therefore, he found no

5 “The version of G. L. c. 279, § 24, which the Legislature amended together
with G. L. c. 265, § 2, in response to the decision in Diatchenko, went into effect on
July 25, 2014, and now applies to those emerging adult offenders who committed
murder in the first degree on or after that date. Those who committed their offense
prior to July 25, 2014, are eligible for parole based on the next most severe penalty
that was applicable on the date of the offense. Specifically, those who committed
their offense between August 2, 2012, and July 24, 2014, are entitled to parole
eligibility after serving between fifteen and twenty-five years in prison. See G. L. c.
279, § 24, as amended through St. 2012, c. 192, § 46.” Mattis, supra at 237. Mr.
Vazquez, whose offense was committed on September 9, 2012, would fall into this
group. See Perez I, supra at 682 n.10 (under Diatchenko, juvenile sentenced for
murder in 2002 would be eligible for parole after fifteen years...we analogize
[Perez’s] eligibility for parole to juvenile defendant convicted of murder in 2002).

®The period of parole eligibility does not include good time credits. “Although
[a] minimum sentence may be reduced for ‘good conduct credits,” his parole
eligibility date may not. Perez I, supra, focuses on the parole eligibility date at the
time of sentencing, not future computation of “good time.” Commonwealth v.
Lutskov, 480 Mass. 575, 584 n.7 (2018).

10



disparity between his 18-20-year sentence on the nonmurder conviction and the
punishments prescribed for the commission of more serious crimes in the
Commonwealth. Finally, he faulted Mr. Vazquez for failing to identify other
jurisdictions that impose less harsh penalties for manslaughter committed when
the offender was 18 years old. Therefore, the judge concluded that Mr. Vazquez’s
sentence was not disproportionate and “does not, in this court’s view, violate art.
26’s proscription against cruel and unusual punishment.” A89-90.

III. ISSUES PRESENTED BY THIS APPEAL

1. Whether the holding of Commonwealth v. Perez I, should be extended to 18-
to-20-year-olds who commit nonmurder offenses.

2. Whether Perez I applies to juveniles’ and emerging adults’ sentences for
convictions of manslaughter.

3. Whether the defendant’s sentence of 18-20 years for manslaughter, a
nonmurder offense committed when he was 18 years old, was presumptively
disproportionate and unconstitutional under Diatchenko I v. District Attorney
for the Suffolk Dist., 466 Mass. 655 (2013), Perez I, supra, and Mattis, supra,
because his parole eligibility is greater than for juveniles who committed first
degree murder at the same time period.

These issues were adequately preserved for the Court’s review. The issues
were raised in Mr. Vazquez’s pro se Motion to Withdraw his Guilty Plea and to
Vacate his Illegal Sentence and were considered by the Superior Court motion judge

in his denial of relief. A65,69-73. Although the pro se motion was partly titled as a

11



motion to withdraw a guilty plea, the motion judge decided the motion as a motion
to vacate an illegal sentence. A85-90.
IV. ARGUMENT

THIS COURT SHOULD GRANT DIRECT APPELLATE REVIEW TO DETERMINE
NOVEL QUESTIONS IN JUVENILE AND EMERGING ADULT SENTENCING LAW.

A. This Court should grant direct appellate review on whether the holding in
Perez I should extend to emerging adult nonmurder defendants.

This Court’s precedents from Diatchenko through Perez to Mattis show the
legal evolution over more than a decade. This progression demonstrates this
Court’s commitment to providing heightened constitutional protections for juveniles
and emerging adults in sentencing. Perez I and Perez II follow Diatchenko. Mattis
follows and extends application of Diatchenko. Extension of Perez I, to the Mattis
cohort of nonmurder defendants is the logical next step.

The holding in Perez I established a presumptive ceiling on parole
ineligibility for juveniles convicted of nonmurder offenses. This holding should
extend to emerging adults convicted of nonmurder offenses, given advancements in
scientific research that confirm their similar developmental and neurobiological
characteristics.

The reasoning trajectory from Diatchenko to Perez to Mattis demonstrates
extending Perez’s holding to emerging adults is a natural progression. Central to
these cases is the “fundamental precept of justice that punishment for crime should
be graduated and proportioned to both the offender and the offense” (citation and
quotations omitted). Mattis, supra at 224, quoting Diatchenko, supra at 669.

“[B]lased on the fact findings here, we cannot distinguish in any way this case from

12



Diatchenko I on scientific grounds. Mattis, 493 Mass. at 241 (Kafker, J. concurring).
For the same reasons that Diatchenko was extended to the Mattis cohort, Perez 1
should extend to emerging adult nonmurder defendants.

While not binding precedent, Superior Court decisions have persuasive value.
That lower judges have extended the Perez holding to emerging adults convicted of
nonmurder offenses indicates the need for clarity from this Court. The interests of
justice require resolution of this issue to avoid disparate and arbitrary results and
to ensure consistency in the lower courts. This Court should grant direct appellate
review to resolve this question in juvenile and emerging adult sentencing law.

B. This Court should grant direct appellate review on whether Perez I applies to
both juveniles and emerging adults convicted of manslaughter.

This case would allow the Court to clarify where Perez I drew the line for
purposes of juvenile sentencing by clearly holding that Perez applies to juveniles
convicted of manslaughter. This case also provides an opportunity for this Court to
make clear that Perez applies to emerging adults convicted of manslaughter, given
their characteristics and attributes similar to juveniles.

The holding in Perez should apply to juveniles and emerging adults convicted
of manslaughter because manslaughter is a nonmurder offense. In Perez, this Court
distinguished between juveniles sentenced for nonmurder offenses and juveniles
convicted of murder. Perez I, 477 Mass. at 679. In the absence of extraordinary
circumstances, this line must not be crossed to treat a juvenile convicted of a
nonmurder offense, or multiple nonmurder offenses, more harshly than a juvenile

convicted of murder. Id. at 685.

13



Manslaughter is a nonmurder offense. See Commonwealth v. Carter, 481
Mass. 352, 364 (2019) (manslaughter, a common-law crime not codified by statute,
1s nonmurder offense).” Homicide is the killing of one human being by another and
includes all the ways in which a human life is taken. Commonwealth v. Ennis, 398
Mass. 170, 179 (1986). “Homicide offenses” is an umbrella term that encompasses
manslaughter. Commonwealth v. Ridley, 491 Mass. 321, 330 (2023) (involuntary
manslaughter is an unlawful homicide). But not every homicide is a murder.
Commonuwealth v. Braley, 449 Mass. 316, 329 (2007). Manslaughter is not murder.

The crime of manslaughter is defined as an unlawful killing without malice.
Commonuwealth v. Pina, 481 Mass. 413, 422 (2019), citing Commonwealth v.
Webster, 59 Mass. 295, 5 Cush. 295, 308 (1850). Malice is what distinguishes
murder from manslaughter. Commonwealth v. Pagan, 471 Mass. 537, 546 (2015),
(citation omitted). Without malice, an unlawful killing is not murder and can be no
more than manslaughter. Commonwealth v. Judge, 420 Mass. 433, 437 (1995).

Under art. 26, ‘there is a line ‘between homicide and other serious violent
offenses against the individual.” ”Perez, 477 Mass. at 685, citing Graham, 560 U.S.
at 69, quoting Kennedy v. Louisiana, 554 U.S. at 438. In Diatchenko, 466 Mass. at

659 n.8, this Court made clear that “[w]hen we use the term 9juvenile’ offenders, we

7 General Laws c. 265, § 13, does not describe the crime; instead, it sets out
only the punishment, while the elements of the crime are created as part of the
common law. Commonuwealth v. Carter, 474 Mass. 624, 631 n.11 (2016). The statute
provides: “Whoever commits manslaughter shall, except as hereinafter provided, be
punished by imprisonment in the state prison for not more than twenty years or by
a fine of not more than one thousand dollars and imprisonment in jail or a house of
correction for not more than two- and one-half years...”

14



are referring to defendants who were under the age of eighteen at the time they
committed murder in the first degree.” In Commonwealth v. Okoro, 471 Mass. 51,
56 n.5 (2015), this Court said its ruling applied to “juvenile homicide offenders” who
were defined as “a person who has been convicted of murder in the first or second
degree and was under the age of eighteen at the time that he or she committed

the murder.” See id. at 58 (sentencing juveniles convicted of second-degree murder
to same penalty as juveniles convicted of first-degree murder not so
disproportionate as to violate art. 26).

In Perez, this Court delineated the distinction for sentencing purposes
between juveniles “sentenced for a nonmurder offense” and juveniles “convicted of
murder.” 477 Mass. at 679. The opinion itself used language reiterating the
murder/nonmurder distinction, see id. at 682-683, 685, but also quoted language
from Graham, regarding “juvenile defendants who do not kill” and the “line between
homicide and other serious violent offenses against the individual.” Perez, 477 Mass.
at 685.

However, this Court has not always been linguistically precise. See, e.g.,
Perez, 477 Mass. at 683 (specific inquiry is whether requirement of proportionality
bars imposition, on a juvenile defendant, of consecutive sentences for nonmurder
offenses with parole eligibility date that exceeds that applicable to juveniles
convicted of murder); Commonwealth v. Sharma, 488 Mass. 85, 92 (2021) (declining
to set bright-line rule that aggregate sentence for juvenile convicted of second-

degree murder and nonhomicide offenses is presumptively disproportionate if it
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exceeds punishment for juvenile convicted of first-degree murder); Commonwealth
v. Perez II, 480 Mass. 562, 571 (2018) (juvenile murderer used synonymously with
juvenile homicide offender).

This Court’s appellate review would clarify that Perez applies to emerging
adults and juveniles convicted of manslaughter because manslaughter is a
nonmurder offense. Such a holding would impact both juveniles and the Mattis
cohort of emerging adults in two procedural contexts: those being sentenced
following an adjudication or conviction for manslaughter and those being
resentenced pursuant to Mass. R. Crim. P. 30 (a).

Guidance from this Court would ensure consistent administration of justice
and avoid disparate and arbitrary results. Some Superior Court judges have applied
Perez in juvenile and emerging adult manslaughter cases. A decision in this case
would provide clarity and consistency for the bench, bar, and potentially dozens of
individuals being sentenced or resentenced across the Commonwealth.

C. This Court should decide whether Mr. Vazquez’s sentence is presumptively
disproportionate and unconstitutional.

This Court should determine the legality of Mr. Vazquez’s sentence if the
Perez holding is extended to his case.

If the holding in Perez I is extended, Mr. Vazquez’s sentence is presumptively
disproportionate and unconstitutional because his parole ineligibility exceeds that
of juveniles convicted of first-degree murder. When he was sentenced, he was not
due the benefit of the changes in the law under Perez I, Perez II, and Mattis. He is

currently ineligible for parole until he served eighteen years. If Perez I applies, a
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parole eligibility period longer than 15 years cannot be imposed unless, after a
Miller/Perez hearing, a sentencing judge determines extraordinary circumstances
warrant.

Appellate review by this Court would also reinforce how parole eligibility is
calculated. Here, the judge incorrectly concluded, “Had Vazquez been convicted of
the first-degree murder of Mr. Butt, he would not be parole eligible until having
served between fifteen and twenty years” and could be eligible for parole after
serving anywhere between fifteen and twenty-five years and thus a parole eligibility
date set at eighteen years was correct.

At the time of Mr. Vazquez’s offense, G. L. c. 279, § 24 set the punishment for
first-degree murder as not less than 15 years nor more than 25 years. “..[A]s
used in § 24, ‘minimum term’ refers to the length of time imposed as the lower end
of a sentence expressed as a range”. Commonuwealth v. Rossetti, 489 Mass. 589, 595
(2022). “Where a sentencing statute provides that a defendant “shall be punished by
imprisonment for not less than” a certain length of time, according to its plain
language, the statute is providing the minimum term to which a judge may
sentence the defendant if the judge chooses to sentence the defendant to
incarceration in the first instance...[L]anguage such as this has always been
interpreted in the same manner: the ‘not less than’ phrase denotes a minimum
sentence. ... It is always the shortest sentence that can be imposed, the number of
years that determines parole eligibility...This is the case whether it is a house of

correction or a State prison sentence.” Id., citing Commonwealth v. Brown, 431
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Mass. 772, 777, 779 (2000). The language “not more than” a certain length of time
creates the maximum term of incarceration that a sentencing judge may impose on
a defendant and, therefore, “the maximum amount of time that the prisoner will
serve in prison if he...is not granted parole.” Brown, 431 Mass. at 774 (citations
omitted).

If Perez is extended to emerging adults, Mr. Vazquez would be parole eligible
once he served the minimum term of fifteen years set forth in the version of G. L. c.
279, § 24 then in force. See Sharma, 488 Mass. at 87 (“Once an inmate has served
the minimum term of his or her sentence, the inmate may be eligible for parole. See
G.L. c. 127, § 133.”);8 Brown, 431 Mass. at 774 (minimum sentence serves as base
for determining parole eligibility date).

Guidance from this Court would also reinforce that good time credits cannot
be considered in calculating parole eligibility. Lutskov, 480 Mass. at 584 n.7. The
issue 1s the parole eligibility date at the time of sentencing. “The presumption of
unconstitutional disproportionality arises at the time of sentencing.” Commonwealth
v. Washington, 97 Mass. App. Ct. 595, 601 (2020), citing Lutskov, id. (emphasis in

original).

8 “Parole permits may be granted by the parole board to prisoners subject to
its jurisdiction at such time as the board in each case may determine; provided,
however, that no prisoner sentenced to the state prison shall be eligible for such
permit until such prisoner shall have served the minimum term of sentence,
pursuant to section twenty-four of chapter two hundred and seventy-nine, as such
minimum term of sentence may be reduced by deductions allowed under section one
hundred and twenty-nine D....”G. L. c. 127, § 133.
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V. REASONS DIRECT REVIEW IS APPROPRIATE

Mr. Vazquez’s case presents unresolved issues in juvenile and emerging adult
sentencing. Massachusetts’ lead in recognizing the constitutional rights of young
offenders is reflected in the progression of juvenile and young adult sentencing
cases. This case is the logical next step in that progression. Granting direct
appellate review would give this Court an opportunity to extend the holding in
Perez I to emerging adults and to clarify that Perez applies to juveniles and
emerging adults convicted of manslaughter.

This Court’s review would ensure that Mr. Vazquez and other similarly
situated emerging adults receive punishment proportionate to the offense and the
offender. The interests of justice require settlement of these issues to ensure
consistency for the bench, bar and defendants.

Respectfully submitted,
ALBERT VAZQUEZ
By his attorney,

/sl Elizabeth Doherty
Elizabeth Doherty
BBO# 549334

P.O. Box 9276

Fall River, MA. 02720

(508) 672-3645
email: d4fr@msn.com

Dated: March 26, 2026
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CERTIFICATION OF COMPLIANCE

As counsel for the defendant-appellant, I certify that the foregoing document
complies with the rules of court that pertain to filing applications for direct
appellate review, pursuant to Mass. R. A. P. 11. The document is produced in 12-
point Century Schoolbook, a proportionally spaced font, and contains 1,889 words in
the argument section, which complies R. A. P. 11 (b).

/sl Elizabeth Doherty
ELIZABETH DOHERTY
Attorney for Albert Vazquez

Dated: March 26, 2026
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Amended Charge

Charge Disposition

Disposition Date
Disposition
08/19/2015

Guilty Plea - Agreed Upon (Lesser Offense)

https://www.masscourts.org/eservices/searchresults.page?x=pQ9xXIF2...

Events

Date Session Location Type Event Judge Result
01/15/2013 09:30 Criminal 1 - K Arraignment Held as

AM Scheduled
02/12/2013 09:30 Criminal 1 - K Pre-Trial Conference Held as

AM Scheduled
04/10/2013 09:30 Criminal 1 - K Status Review Held as

AM Scheduled
04/11/2013 09:30 Criminal 1 - K Pre-Trial Conference Rescheduled
AM

05/16/2013 09:30 Criminal 1 - K Hearing on Motion to Continue Held as

AM Scheduled
05/20/2013 09:30 Criminal 1 - K Pre-Trial Conference Rescheduled
AM

05/28/2013 09:30 Criminal 1 - K Pre-Trial Conference Held as

AM Scheduled
07/15/2013 09:30 Criminal 1 - K Hearing RE: Discovery Held as

AM Motion(s) Scheduled
09/20/2013 09:30 Criminal 1 - K Status Review Held as

AM Scheduled
09/27/2013 09:30 Criminal 1 - K Motion Hearing Rescheduled
AM

10/08/2013 09:30 Criminal 1 - K Non-Evidentiary Hearing to Rescheduled
AM Dismiss

11/20/2013 09:30 Criminal 1 - K Non-Evidentiary Hearing to Rescheduled
AM Dismiss

12/04/2013 09:30 Criminal 1 - K Non-Evidentiary Hearing to Held as

AM Dismiss Scheduled
02/13/2014 12:00 Criminal 1 - K Evidentiary Hearing on Not Held

PM Suppression

02/13/2014 12:00 Criminal 2 - J Evidentiary Hearing on Rescheduled
PM Suppression

03/18/2014 09:30 Criminal 1 - K Hearing on Competency Rescheduled
AM

03/27/2014 09:30 Criminal 1 - K Hearing on Competency Rescheduled
AM

04/10/2014 09:30 Criminal 1 - K Jury Trial Rescheduled
AM

04/24/2014 09:30 Criminal 1 - K Hearing on Competency Rescheduled
AM

05/08/2014 09:30 Criminal 1 - K Hearing on Competency Rescheduled
AM

06/13/2014 09:30 Criminal 1 - K Hearing on Motion to Continue Held as

AM Scheduled
06/18/2014 12:00 Criminal 1 - K Hearing on Competency Rescheduled

PM
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Docket Docket Text File Ref Image Avail.
Date Nbr.
01/15/2013 Bail: Defendant held without bail (John T Lu, Justice) without 4
prejudice
01/15/2013 Assigned to track "C" see scheduling order
01/15/2013 Tracking deadlines Active since return date
01/15/2013 Case Tracking scheduling order (John T Lu, Justice) mailed 1/15/2013 5
01/15/2013 Commonwealth files Request for Protective Order Regarding discovery 6
filed and Allowed without objection without prejudice /2/12/13-See
sealed document. (John T. Lu)
02/14/2013 Deft & Commonwealth file agreed upon amendment to protective 7
order.:Filed in court & ALLOWED, AS AN ORDER OF THE COURT.This
document is to be filed under seal. (John T. Lu) 2/12/13.
02/22/2013 This entry was entered in error--there is no #8--see 12-1437 -- 8
Defendants motion to produce relevant discovery filed
07/15/2013 This entry was entered in error--there is no #8--see 12-1437 --
Motion #8 allowed as amended on page 3 (Feeley, J)
11/20/2013  Motion for Grand Jury Discovery or in the Alternative Motion to 9
Dimiss and Motion to Join Co-Defendant's Memorandum Filed
12/04/2013 After hearing motion to dismiss taken under advisement (Lu, J)
12/04/2013 MOTION by Deft: Ex-Parte Motion for Funds-Expert.:Filed in court & 10
ALLOWED, not to exceed $2,500. (John t. Lu) 12/4/13.
12/24/2013 MOTION (P#9) The motion to dismiss is denied. the motion for grand
jury information is DENIED, without prejudice. the defendant is
granted 14 days to file a supplementary affidavit. The Court's ruling
on 2012-1437, paper #10 is incorporated by reference as if fully
repeated here. (the court has stapled a copy of its ruling to this
motion (John T Lu, Justice). Copies mailed
01/15/2014 Defendant's MOTION to suppress statements.;Affidavit in support of 11
motion to suppress statements.;Supplemental affidavit in support of
deft.'s motion for Grand Jury Discovery.
01/17/2014 Detft files Notice of Intent to Present Adjutant evidence and request 12
for discovery.
01/23/2014 MOTION by Deft: to reconsider so much of the Decision that denied teh 13
motion to dismiss without a hearing.;Affidavit of counsel in support
of motion.
08/18/2014 Evaluation report filed by Dr. Russell G. Vasile, M.D. Sealed in 14
envelope in case.
12/23/2014 Hearing on competency held, matter taken under advisement (John lu,
Justice)
02/06/2015 FINDINGS of FACT RULINGS of LAW: On Defendant's competence to stand 15
trial:The defendant, Albert Vasquez, is COMPETENT TO STAND TRIAL.
THIS CASE IS TO BE SCHEDULED FOR TRIAL. (John T. Lu) 2/6/15. (John T
Lu, Justice)
04/22/2015 Event Result:
The following event: Non-Evidentiary Hearing on Suppression scheduled for 04/22/2015 09:30
AM has been resulted as follows:
Result: Held as Scheduled
Appeared:
04/22/2015 Endorsement on Motion to reconsider so much of the decision that denies the motion to dismiss
without a hearing, (#13.0): Withdrawn
in open court by defendant's counsel (Feeley, J)
08/07/2015 Event Result:

The following event: Evidentiary Hearing on Suppression scheduled for 08/19/2015 12:00 PM

has been resulted as follows:

Result: Not Held

Reason: Transferred to another session
Appeared:

25
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Docket
Date
08/07/2015
08/12/2015
08/17/2015
08/19/2015
08/19/2015
08/19/2015

08/19/2015
08/19/2015

08/19/2015

08/19/2015

08/19/2015

08/19/2015

08/19/2015

11/04/2024
11/04/2024

11/04/2024

Docket Text File Ref

Nbr.

Habeas Corpus for defendant issued to MCI - Framingham returnable for 08/19/2015 12:00 PM
Evidentiary Hearing on Suppression.

Habeas Corpus for defendant issued to Middlesex County House of Correction returnable for
08/19/2015 12:00 PM Evidentiary Hearing on Suppression.

General correspondence regarding file.

Here in Lawrence.

Defendant waives rights. 16
Finding on plea of guilty. 17
Defendant warned pursuant to alien status, G.L. c. 278, § 29D.

Defendant warned as to submission of DNA G.L. c. 22E, § 3

Event Result:

The following event: Evidentiary Hearing on Suppression scheduled for 08/19/2015 12:00 PM
has been resulted as follows:

Result: Not Held

Reason: Transferred to another session

Appeared:

Event Result:

The following event: Plea Offer scheduled for 08/19/2015 09:00 AM has been resulted as
follows:

Result: Held as scheduled

Appeared:

Offense Disposition:

Charge #1 MANSLAUGHTER ¢265 8§13 265/13/A-0
Date: 08/19/2015
Method: Hearing on Plea Offer/Change
Code: Guilty Plea - Agreed Upon (Lesser Offense)
Judge: Feeley, Hon. Timothy Q

Defendant sentenced:
Sentence Date: 08/19/2015 Judge: Feeley, Hon. Timothy Q

Charge #: 1 MANSLAUGHTER c265 8§13
State Prison Sentence
State Prison Sentence-Not Less Than: 18 Years, 0 Months, 0 Days

State Prison Sentence-Not More Than: 20 Years, 0 Months, 0 Days
Served Primary Charge

Committed to MCI - Cedar Junction (at Walpole)

Credits 1030 Days

Financials
Docket Type Victim/Witness Assessment on felony G.L. c. 258B, § 8. Amount $90.00

Issued on this date: 18

Mitt For Sentence (First 6 charges)
Sent On: 08/19/2015 14:44:24

Event Result:

The following event: Jury Trial scheduled for 10/05/2015 09:30 AM has been resulted as
follows:

Result: Canceled

Reason: Plea Offered

Appeared:

Defendant 's Motion to Waive Court Costs and Filing Fees 19
Defendant 's Motion to Proceed in Forma Pauperis. Affidavit filed in support 20

Defendant 's Motion to Appoint Counsel 21
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PROCEEDINGS
(Proceedings commenced)

THE CLERK: Calling a case that actually was on
Judge Ames® list in Lawrence, and that"s Number 5, Number 5
on her list, Commonwealth v. Albert Vazquez, Docket 2012-
1438, myself for the Commonwealth and Mr. McCall for the
defendant.

ATTORNEY MCCALL: Good afternoon, Your Honor.

THE COURT: All right. Why don"t --

ATTORNEY MCCALL: May we approach?

THE COURT: Okay. Yes, certainly.

(At sidebar)

ATTORNEY KIRSHENBAUM: This will be a plea to a
manslaughter, 18 to 20 years committed.

THE COURT: Manslaughter?

ATTORNEY KIRSHENBAUM: 18 to 20.

THE COURT: 1t"s just one count, right?

ATTORNEY KIRSHENBAUM: 1t"s just one count.

THE COURT: Okay.

ATTORNEY KIRSHENBAUM: And so the Court®s aware, just
in terms of the sidebar, you know, Mr. Vazquez had some
competency issues. He"s been found competent, but -- we
have every reason to believe he will make it fine through
the colloquy, but just some things may need to be repeated.

ATTORNEY MCCALL: Yes.
31




32

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1-4

THE COURT: English language is fine.

ATTORNEY MCCALL: English is fine, Your Honor. He has
some cognitive issues, learning disabilities. He was found
to be competent. 1 will put on the record I believe he"s
competent.

THE COURT: Okay.

ATTORNEY MCCALL: And --

THE COURT: Let me just see if I"ve still got --
(Pause)

THE COURT: Usually with a crime like manslaughter, not
self-defining, | usually break out the elements a little
bit.

ATTORNEY KIRSHENBAUM: Okay.

THE COURT: But what is kind of the -- I know it"s a
lesser included, but what®"s kind of the allegation?

ATTORNEY MCCALL: Probably excessive force, if we"re
looking at manslaughter.

THE COURT: You know something? |1 don®"t know that I™m
-- that gets really complicated.

ATTORNEY KIRSHENBAUM: That gets a little complicated
on 1t, 1 think —- I mean --

THE COURT: Okay. I*11 handle it, and 1711 have you
state the recommendation on the record.

ATTORNEY KIRSHENBAUM: The other -- was there something

else we wanted to -- oh --
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THE COURT: When do we want to do -- is the family on
board, or are they going to be critical of this or --

ATTORNEY KIRSHENBAUM: No, we"ve talked about
everything. They"re understanding of it.

THE COURT: And who"s going to talk?

ATTORNEY KIRSHENBAUM: It"s going to be Mr. Butt"s
sister, Allison, and his father, Martin, and it"s really --
they“re coming up together, and it"s only Allison who"s
reading a piece of paper.

THE COURT: Okay.

ATTORNEY KIRSHENBAUM: And 1 think -- it"s actually 1
think the same basic -- | think it"s the same basic thing
she read during the Rivera trial.

THE COURT: Okay.

ATTORNEY KIRSHENBAUM: But the thing 1 did want to
mention is | believe Mr. Vazquez does not -- would not --
I*m not going to be reading Mr. Rivera®s name. |1 think that
will cause a problem in terms of his acceptance of facts.
So the Court"s aware I"m not mentioning anything about
Mr. Rivera. It"s just a name --

ATTORNEY MCCALL: (Indiscernible) --

THE COURT: Okay. All right.

ATTORNEY KIRSHENBAUM: Thank you.

(Sidebar concluded)

THE COURT: Mr. McCall?
33




34

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

1-6

ATTORNEY MCCALL: Good afternoon, Your Honor.

THE COURT: Good afternoon.

And good afternoon, Ms. Kirshenbaum.

Mr. McCall, is your client prepared to offer a plea to
so much of the indictment that charges him with the crime of
manslaughter?

ATTORNEY MCCALL: He 1is, Your Honor.

THE COURT: You may inquire.

THE CLERK: Thank you, Your Honor.

Albert Vazquez, what say you on Indictment CR
2012-1438, Count Number 1, that alleges on the 9th day of
September in the Year of our Lord 2012, at Lawrence in the
County of Essex aforesaid, did assault and beat Martin Butt
with intent to murder him, and by such assault and beating
did kill and murder said Martin Butt? What do you now say,
sir, to so much of the indictment that alleges manslaughter:
Guilty or not guilty, sir?

THE DEFENDANT: Guilty.

THE CLERK: Raise your right hand, please.

(Defendant i1s sworn)

THE DEFENDANT: Yes.

THE COURT: Yes.

THE CLERK: Take the stand, please.

THE COURT: Mr. Doherty, he can be brought around,

please.
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THE CLERK: And, Your Honor, since it is in Lawrence, |
only have a faxed copy of the indictment.

THE COURT: Thank you.

(Pause)

ATTORNEY MCCALL: May 1 approach also, Your Honor?

THE COURT: Please. If you"d accompany Mr. Vazquez.

THE COURT OFFICER: And, sir, you can have a seat in
that first chair, closest to the judge.

(Pause)

THE COURT: Mr. Vazquez, 1"m going to ask you a whole
series of questions. If at any time you want to talk to
your attorney before answering or even if you want to stop
while you"re answering a question to talk to your attorney,
all you have to do is tell me, and 1°11 give you an
opportunity to talk privately with him.

Do you understand that?

THE DEFENDANT: Yes.

THE COURT: All right. Please tell me your name in a
nice, loud, clear voice.

THE DEFENDANT: Albert Vazquez.

THE COURT: How old are you?

THE DEFENDANT: Twenty-one.

THE COURT: What"s the highest level of school you
attended?

THE DEFENDANT: Eleventh grade.
35
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THE COURT: In the last -- in the years since high
school, did you have any regular employment, trade,
occupation, or profession?

THE DEFENDANT: No.

THE COURT: To your knowledge, have you ever been
treated for a mental illness?

THE DEFENDANT: Yes.

THE COURT: Okay. Tell me what condition or conditions
you believe you may have been treated for.

THE DEFENDANT: Bipolar.

THE COURT: Bipolar?

THE DEFENDANT: Yes.

THE COURT: Did you ever receive any medication for
that?

THE DEFENDANT: Yes.

THE COURT: Are you currently taking any medication for
that?

THE DEFENDANT: No.

THE COURT: All right. When did you last take
medication for bipolar?

THE DEFENDANT: A couple of years ago.

THE COURT: A couple years ago?

THE DEFENDANT: Yeah. In 2013.

THE COURT: Now, what 1 need to find out is how

you“re thinking today, whether you®re thinking clearly or
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Now you"re not. Does the absence of medication, the fact

that you-

re not taking medication today, does that cloud

your mind, confuse your thinking, or otherwise make it

difficult for you to think clearly?

THE DEFENDANT: No. 1 think clear.

THE COURT: Now, are you taking medications today for
any sort of ailment?

THE DEFENDANT: No.

THE COURT: Have you had drugs, legal or illegal, in
the last 24 hours?

THE DEFENDANT: No.

THE COURT: Any alcohol in the last 24 hours?

THE DEFENDANT: No.

THE COURT: Now, are you clear-headed today, that is --

THE DEFENDANT: Yes.

THE COURT: -- are you thinking clearly?

THE DEFENDANT: Yep.

THE COURT: All right. Now, I have a form here that"s
entitled Waiver of Defendant"s Rights. 1t appears to have

your signature on the third page.

Did

THE

you sign that earlier today?

DEFENDANT: Yep. 1 did, Your Honor.
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THE COURT: Did you have an opportunity -- well, first
of all, did you read the English language version?

THE DEFENDANT: Yes.

THE COURT: And before you signed it, did you have an
opportunity to talk to your attorney about it?

THE DEFENDANT: Yes, 1 did, Your Honor.

THE COURT: Do you believe you understand its contents?

THE DEFENDANT: Yes.

THE COURT: Now, I want to go over the indictment, and
I want to go over the offense to which you are offering your
plea of guilty. The grand jury returned an indictment
charging you with murder.

You have offered your plea today, not to that offense,
but to so much of the charge of murder that charges you with
the crime of manslaughter.

Do you understand that?

THE DEFENDANT: Yes, 1 do, Your Honor.

THE COURT: And have you had an adequate opportunity to
talk to your attorney about what it is that the Commonwealth
would have to prove before you could be convicted of the
crime of manslaughter?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Now, the indictment, so much of it that you
are offering your plea to, alleges conduct that occurred or

is alleged to have occurred on September 9th, 2012 in
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Lawrence. And you are charged with the crime of
manslaughter with respect to the death of Martin Butt on
that day, September 9th, 2012, in Lawrence.

Do you understand that?

THE DEFENDANT: Yes, 1 do, Your Honor.

THE COURT: And, Ms. Kirshenbaum, the maximum term of
imprisonment for the offense of manslaughter?

ATTORNEY KIRSHENBAUM: 1Is 20 years.

THE COURT: Do you understand, Mr. Vazquez, that the
maximum term of imprisonment that can be Imposed by any
court upon any defendant convicted of the crime of
manslaughter is 20 years in state prison?

Do you understand that?

THE DEFENDANT: Yes, 1 do, Your Honor.

THE COURT: And the joint recommendation?

ATTORNEY KIRSHENBAUM: 1Is an 18 to 20 year committed
sentence.

THE COURT: Do you understand, Mr. Vazquez, if | accept
your plea today, that both the prosecutor and your attorney
will recommend to me that 1 iImpose a sentence upon you of
not less than 18 years, not more than 20 years, in state
prison?

Do you understand that?

THE DEFENDANT: Yes, 1 do, Your Honor.

THE COURT: All right. I will tell you now that 1
39
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will, in fact -- well, 1 will tell you -- the way 1711
phrase it is if for any reason I believe that is not the
right sentence in this case, 1711 permit you to withdraw
your guilty plea.

Do you understand what I*ve said?

THE DEFENDANT: Yes, 1 do.

THE COURT: All right. Now, I need to make sure that
you understand that by pleading guilty you give up certain
important rights that you and all defendants have when
charged with crimes of this sort.

First and foremost, you have a constitutional right to
a trial on the indicted charge of murder.

Do you understand that?

THE DEFENDANT: Yes, | do.

THE COURT: That constitutional right to a trial means
that you could choose between having a trial before a jury
or a trial before a judge of this court.

IT you chose to have a trial before a jury, you®d be
able to be involved. That is, you would be given a right to
participate along with your attorney in the selection of the
jury that would hear and decide the case.

Do you understand that?

THE DEFENDANT: Yes, 1 do.

THE COURT: Also, at trial, whether you chose a jury

trial or a judge trial, you have the right to be represented
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by an attorney, as you are today, and have one appointed for
you if you couldn®t afford one.

You would have the right to confront the accusers, that
is, the witnesses against you, and have your attorney
question them. You"d have the right to compel witnesses and
evidence to come to court on your behalf. And at trial,
you"d be presumed innocent unless and until you were proven
guilty beyond the reasonable doubt.

Do you understand that by offering your plea, if 1
accept your plea today, you will have given up or waived
your right to have a trial and those rights that you would
at trial?

Do you understand that?

THE DEFENDANT: Yes, | do, Your Honor.

THE COURT: Now, also, by offering your plea and
pleading guilty, you give up your privilege against
self-discrimination. Privilege, we all have it. It means
that the government can -- including me, not force or compel
you to give testimony against yourself, that is say
something through your own words that implicates you In a
criminal offense. You can"t be forced to do that. You have
a right to remain silent.

But that"s exactly what you"re doing this afternoon.
Through your own words, you are admitting to having

committed the crime of manslaughter. So you"re
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incriminating yourself. You"re implicating yourself with
your own words in the offense of manslaughter.

Do you understand that?

THE DEFENDANT: Yes, 1 do, Your Honor.

THE COURT: So you can"t be forced to do that. So
you"re giving up your privilege against self-incrimination.

Do you understand that?

THE DEFENDANT: 1 do.

THE COURT: Now, if I accept your plea today, this case
will be over in this court. That means that if there are
any motions that your attorney didn"t file In this case, or
any motions that he filed that the Court hasn®"t decided yet,
those motions will never be reached or decided because this
case will be over.

Do you understand that?

THE DEFENDANT: Yes, 1 do.

THE COURT: Now, if there are any motions brought by
your attorney that were decided against you in this case, or
any motions, whether brought by your attorney or the
Commonwealth, that were decided against you In this case,
under some circumstances, you might have the right to appeal
a decision against you to a higher court, to an appellate
court.

But if I accept your plea today, you®"ll have no

appellate rights with respect to any decision made by this
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court before today.

Do you understand that?

THE DEFENDANT: Yes, 1 do.

THE COURT: Because, as | say, if | accept your plea
today, this case in this court will be over.

Do you understand that?

THE DEFENDANT: 1 do.

THE COURT: Now, has anyone forced you to plead guilty
today?

THE DEFENDANT: No.

THE COURT: Now, the prosecutor has promised to
recommend a certain sentence, and if I don"t impose it, 1711
be giving you -- 1 promised to give you a right to withdraw
your guilty plea.

Other than those two promises, have any other promises
been made to induce you to plead guilty today?

THE DEFENDANT: No.

THE COURT: Have any threats been made to induce you to
plead guilty?

THE DEFENDANT: No.

THE COURT: Now, you"ve -- have you discussed this
matter fully with your attorney?

THE DEFENDANT: Yes.

THE COURT: You should give great consideration to his

advice, but I need to make sure that you understand that the
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decision to offer a plea of guilty in a criminal justice
system is so fundamental, so important in our criminal
justice system, that it"s the defendant"s decision.

It"s not your attorney®s decision. It"s your decision
and your decision alone. You should give great
consideration to his advice, but you don®"t have to take it
because you get to make this decision.

Do you understand that?

THE DEFENDANT: Yes, | do, Your Honor.

THE COURT: Now I"m going to ask the prosecutor to
provide a brief summary of the evidence that the
Commonwealth will expect to present if this matter were to
proceed to trial, and then I"m going to ask you whether her
statements of fact about your conduct, whether they"re
substantially correct. So you need to listen, please.

ATTORNEY KIRSHENBAUM: Thank you.

On September 9th of 2012, the Lawrence Police and
members of the State Police assigned to the District
Attorney"s Office were dispatched to Union City in Lawrence
for a shooting.

Upon arrival, they found Martin Butt lying in the
street, suffering from a gunshot wound to the back of the
head and the back. He was taken to Lawrence General
Hospital and pronounced dead a short time after arrival.

Investigators began to canvass the area and spoke to
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Mr. Butt®"s friends and family. Through investigation, they
learned that Mr. Butt and an associate had allegedly robbed
a heroin dealer a week prior to the shooting, and the dealer
had been looking for Mr. Butt for retaliation.

With the help of some of Mr. Butt"s associates, this
heroin dealer had lured Mr. Butt down to Lawrence on the
morning of September 9th, 2012.

When Mr. Butt arrived in Lawrence, this defendant, who
was an associate of the heroin dealer as well as other
associates, confronted Mr. Butt on Union Street. The
defendant then took out a firearm and shot Mr. Butt once in
the back and once in the head.

Those are essentially the facts.

THE COURT: Mr. Vazquez, are the facts stated by the
prosecutor as the alleged conduct by you substantially
correct?

THE DEFENDANT: Yes, Your Honor.

THE COURT: 1 need to tell you, as I tell all
defendants who offer pleas in this courtroom, if you are not
a citizen of the United States, you are hereby advised that
the acceptance by this court of your plea of guilty will
have consequences of deportation, exclusion from the issues
of the United States, or denial of naturalization pursuant
to the laws of the United States.

Do you understand that?
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THE DEFENDANT: Yes, Your Honor.

THE COURT: 1 forgot to ask you earlier, Mr. Vazquez,
where were you born?

THE DEFENDANT: In Lowell, Mass. General Hospital.

THE COURT: Here iIn Massachusetts.

THE DEFENDANT: Yes.

THE COURT: 1 also need to tell you the conviction of

this offense by way of your guilty plea will require you to
provide a DNA sample for inclusion in a statewide DNA
database.

Do you understand that?

THE DEFENDANT: Yes, | do, Your Honor.

THE COURT: Now, because of the expected sentence in
this case, I"m required by law to talk to you about a
particular statute here in the Commonwealth of Massachusetts
called the habitual offender statute.

This may or may not in the future have any application
to you, but the law requires me to explain it just so that
you know that there i1s a possible consequence of your guilty
plea today before 1 accept your plea.

Now, this habitual offender statute needs to be
explained to you because today you®"re going to receive, if I
accept your guilty plea, a sentence of more than three years
in state prison.

So, given that, if at some time iIn the future you are
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convicted of a new, brand new, future felony offense of a
type designated in the habitual offender statute, after
earlier having been convicted of at least two prior
designated felony offenses that resulted in sentences and
commitments of not less than three years in prison, then for
the future felony conviction you would have to be sentenced
to imprisonment in state prison for the maximum term
provided by law for the felony offense. Your sentence could
not be reduced or suspended and you®d be ineligible for
probation, parole, work release, furlough, or deductions for
good credit -- good time credit.

Do you understand that?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Now, after everything we"ve discussed
today, do you still wish to plead guilty the reduced charge
of manslaughter pending in the indictment against you?

THE DEFENDANT: Yes, Your Honor.

THE COURT: Do you wish to discuss anything with your
attorney before 1 accept your plea?

THE DEFENDANT: No.

THE COURT: All right. | hereby do accept your plea to
the offense of manslaughter. And 1 make the following
findings:

I find the defendant is fully competent to waive his

rights and plead guilty, he fully understands the rights
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he*s waiving and the consequences of his plea, and he"s
pleading guilty freely, voluntarily, and intelligently.

I finally find there"s a sufficient factual basis for
the plea to the offense on which the defendant now stands
convicted.

Mr. Vazquez, you may step down and return with your
attorney to the podium right there iIn the middle of the
courtroom.

(Pause)

THE COURT: Ms. Kirshenbaum.

ATTORNEY KIRSHENBAUM: Thank you, Your Honor. [1°d just
say briefly, before Mr. Butt"s sister and father approach,
that this is obviously a horrific and senseless crime, one
deserving of the most severe penalty.

Any reduction in sentencing that®s been reached at this
point is as a result of extensive conversation with every
member of the investigative team as well as the family and
this defense counsel, and also in light of the merits of the
motion to suppress that"s pending in the Court.

But Mr. Butt"s sister, Allison Butt, as well as his
father, Martin Butt, would like to approach and allocute.

THE COURT: They may do so.

(Pause)
THE COURT: You may sit or stand at your choice,

whichever you®"re more comfortable. All right. Thank you.
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And 1711 ask you to identify yourself for the record,
please.

ALLISON BUTT: My name i1s Allison Butt.

THE COURT: And your relationship to Martin Butt?

ALLISON BUTT: I"m his sister.

THE COURT: Thank you. You may -- just speak In a
loud, clear voice so everyone can hear you, please.

ALLISON BUTT: Thank you.

My brother®s name is Martin Angelo Butt. He was a son,
a brother, a grandson, a nephew, a cousin, a boyfriend, a
friend, and he was loved by so, so many people.

Marty had a whole life that consisted of so much more
than an addiction. That was such a small part of who he
was .

Losing Marty has destroyed our family. There isn"t a
day that goes by that we don"t wake up with a hole in our
hearts. Each day we realize all over again that we will
never see Marty again, a thought that is as painful now as
it was on September 9th, 2012.

We will never see Marty get married, or have children,
or grow old. We won"t get to celebrate joyous occasions
with Marty ever again. My mother won®"t get to dance with
her only son at his wedding. Every morning, my father
drives to work in a truck full of his only son®s tools, his

initials still printed on them. We face heart-wrenching
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reminders of losing Marty on a daily basis.

We no longer get to celebrate birthdays with Marty.
Birthdays and holidays are now just a bittersweet reminder
of what our family was before this tragedy. We are often
kept awake at night wondering what Marty®s last moments of
life were like, how terrified he must have been, and did he
feel any pain?

We wish desperately that there was something we could
have done to prevent that fear and pain from ever happening.
But we can"t. All we can do Is keep Marty"s memory alive:
his handsome face, his contagious laugh, his ability to
light up a room with his smiles.

Marty i1s gone forever. Nothing will ever bring him
back. And that is a devastating reality that 1 don"t think
we will ever come to terms with.

THE COURT: Thank you.

Do you wish to add anything to that?

MARTIN BUTT, SR.: No.

THE COURT: All right. You may step down. Thank you
very much.

(Pause)

THE COURT: Ms. Kirshenbaum.

ATTORNEY KIRSHENBAUM: With that, 1°d just ask the
Court to adopt the agreed-upon 18 to 20 year committed

sentence.
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THE COURT: Thank you.
Mr. McCall.
ATTORNEY MCCALL: Likewise, Your Honor. 1 would ask
the Court to adopt the agreed-upon sentence.
As Ms. Kirshenbaum, 1 think, has noted earlier, it"s

one that was well thought out and discussed among many
people.

Mr. Vazquez was 18 years old at the time of this
incident. From his early school years, Your Honor, he was
recognized as someone that had significant cognitive
limitations.

Just reading very briefly from a report in 2008,

Mr. Vazquez had a history of functional illiteracy,
significant deficits in cognitive, social, and emotional
functioning, disorganization, and impulsivity, and
intellectual functioning in the mildly mentally retarded
range.

And for all of these reasons, that the joint
recommendation to the Court was well thought out, and
everybody is aware of all the consequences, Your Honor, 1°d
ask the Court to adopt the agreed-upon recommendation.

THE COURT: Mr. Vazquez, your attorney has spoken on
your behalf. And I will be -- now that I"ve heard from both
counsel and heard from the victim®s family, 1 will be

imposing the jointly recommended sentence.
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But before 1 actually do that, you have a right to
address the Court. You have a right to talk directly to me
ifT you wish. 1It"s a right you have. It"s not an
obligation. 1It"s not a requirement. You need say nothing.
But if you wish to say anything before the sentence is
imposed, now is your opportunity to do so.

Do you wish to speak?

THE DEFENDANT: No, Your Honor.

THE COURT: 1"m going to accept the joint
recommendation of the parties. And on so much of the
indictment that charges Mr. Vazquez with manslaughter, |
will impose a sentence of not less than 18, not more than 20
years, In state prison.

I will waive the indigent counsel fee. You were
appointed --

ATTORNEY MCCALL: Privately retained, Your Honor.

THE COURT: Private. Okay.

Then I will impose the victim-witness fee of $90.

(The Court and clerk confer)

THE CLERK: May 1 impose sentence, Your Honor?

THE COURT: Please.

THE CLERK: Albert Vazquez, on Indictment Number
ESCR-2012-1438, Count Number 1, charging you with so much of
this indictment that alleges manslaughter, the Court having

accepted your plea of guilty, the Court finds you guilty and
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orders that you be punished by imprisonment for a term not
less than 18 years, not more than 20 years, and that
sentence to be executed upon and within the prisons of the
Massachusetts Correctional Institution at Cedar Junction.

You stand committed in execution of that sentence.
The Court further orders the $90 victim-witness fee.
And for the record, sir, you have 1,030 days credit.
Thank you.

ATTORNEY MCCALL: Thank you very much, Your Honor.
ATTORNEY KIRSHENBAUM: Thank you, Your Honor.

(Proceedings concluded)
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65 COMMONWEALTH OF MASSACHUSETTS &?) |

Essex, ss. _ - - 'Superior Court
' No. 1277/CR01438

Commonwealth
Vn

Albert Vazquez

MOTION TO WITHDRAW GUILTY PLEA AND TO VACATE
ILLEGAL SENTENCE.

Now comessthe defendant in the above-criminal matter
Pursuant to Mass. R. Crim. P. 30(a) and (b), moves this Honorable
Court to Wlthdraw his guilty pleaenuito vacate his illegal
Sentence, and that he is resentence in accordance with the

prov151ons ‘outlined in Commonwealth v. Mattls, 493 Mass. 216

(2024). The. defendant who was a Juvenlle at the time of

'hls guilty plea, should not be held to the sentence handed

out to him as an adult that he is currently sexving time under.

In accordance With.Mattis, sopra, the defendant‘seeks resentencing.
WHEREFORE, the cefendant prays that this Court grants

this motion and w1thdraw hlS guilty plea and vacateg.: hlS il-

legal sentence

RespectfullyuSubmitted;

' - Albert Vazquez, Pro se
DAEE] ; o SBGC ,
o T 1 Harvard Road
P.0. Box 8000
Shirley, Ma. Q1464
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66 COMMONWEALTH OF MASSACHUSETTS

Essex, ss. SuPérior Court
' No. 1277CR01438

Commonwealth
vl

~ Albert Vazquez

AFFIDAVIT OF ALBERT VAZQUEZ IN SUPPORT QF MOTION
TO WITHDRAW GUILTY PLEA AND TO VACATE IELEGAL SENTENCE

I, Albert vazquég, hereby depose and state the following
to be true, that:- -

1. I am the deféndant in the above-criminal matter.

‘2. When the incident occurred here, I was only 18 yeaxs
old at the time. I was to be tried as an adult for manslaughter.

3. On January.1l, 2024, the $JC handed down the decision
in Commonwealth v. Mattisy 493 Mass. 216 (2024), and recognized
that people my age up to 20 years of age are considered as
"emerging adults.'" This ruling was applied retroactively,
which made it applica@le to me as well.

4. 1If I was considered under the "qualities of youth,"
I would not have beeniconsidered an adult at the time, nor
sentenced  as such at the time, but I was. My .sentence, there-
fore, is illegal and I am entitled to regsentencing under the
Mattis ruling. - )

5. As a juvenile, I would not have been; sentenced to
18 to 20 years. I wouyld have received much less time, because
I would have been amenable to bé redeemed and| not considered
"irrédeemable':as was tlie case here.

6. I believe that justice may not haveeﬁeen done, and
that I am entitled to’'withdraw my guilty plea, and that my
sentence that is illegal be vacated, and that! I am resentenced

in accordance with Mattis, supra.

Signed under the pains and-@enalties ofzﬁefjury.

AFFIANT,

Albert Vazduez, ﬁrc-se
Dated: .
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&7 COMMONWEALTH OF MASSACHUSETTS.
Essex, ss. : Sﬁperior Court
- No. 1277CRO1438

Commonwéalth
v'

(Albert Vazquez

MEMORAND M OF LAW IN SUPPORT OF MOTION
TO_WITHDRAW GUILT] Y PLEA AND TO VACATE IILLGAL SENTENCE,

STANDARD OF REVIEW

A postsentence motion to w1thdraw a plea is a request

for postconviction rellef Postconviction motlons to withdraw

pleas are treated as. potlons for a new trial." Commonwealth

v. DeMarco, 387 Mass 481, 481 482 (1982), c%tlng Commonwealtn

v. Huot, 380 Mass. &01, 406 (1980); Commonwethh v. Penrose,

363 Mass. 677, 681 (l 75)= Ma§s. R. Crim. P 30(b) allows

a judge to grant the ?efendant S motion only 'if it appears
that justice may not have been done.". Moreoxer,_a postsentence
motion to withdraw a plea should only be granted by a judge

if the defendant advaqces a credible reason ahich outweighs

the risk of prejudlce to the Commonwealth, Daﬁgggg,zsupra,

at 486.  Judges, therefore should rlgorously abply;the Mass.
R. Crim. P. 30(b) stanjard, and.allow defend&hts to withdraw

their pleas_after sent=nc1ng only "if 1t appears that justice

ll

'may not ha#e been done Commonweslth v. FaneLli,'&12 Mass.
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497, 504 (1992), ciéing Commonwealth v. DeMafpo,_supra at
481-482. g -

"Any persom ﬁh0 is imprisoﬁed or whosé_iibertylis restrained
putsuant to a criminhl conviction may at angftime, as of right,
file a written motioﬁf equesting the trial jﬁdge to release
him or her or to corfect the sentence then bging served ﬁpon
the ground that thefébnfinement ot restrainﬁiwas impgsed in
violation of the Con%titution or laws of-thé.ﬁnited States
or of the Commonwealgh of Massachusetts." Maés. R. Crim. P.
30(&). :

STATEMENT OF THE CASE

On September 9, 201Z, the defendant Wa%\indicted out

of the County of Essex by a grand jury for_@énslaughter, pur-
suant to G.L. c. 265? § 13. The defendant gas eighteen yéars

of age at the time 0% the incident. The defendant's motion

to dismiss was denieéﬂon December 24, 2013.”;The defendant's
motion for grand.juri information:was deniecjwithout prejud-
ige*on December 24, %@13.. A hearing was.hehd on the.defendant's
competency to staﬁdlérial on -December 23, 2é14; That motion
was denied on FebEuaﬁﬁyﬁ, 2015. .0On August ﬂg, 2015, ‘the de-

fendant pled guilty ﬁb 18 to 20 years on thé”manslaughter

indictment. He now geeks resentencing under the Mattis decision.
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ARGUMENT
I. THE DEFENDANT, WHO WAS A JUVENILE AT THE TIME .OF THE
. INCIDENWT, RECETVED TOO MUCH TIME WHERE HIS SENTENCE
WAS NOT MEASURED AS IF HE WAS A JUVENILE, AND HIS
GUILTY PLEA SHOUED BE WITHDRAWN AND HIS ILLEGALYE .
SENTENCE VACATED. . |
When it comes to defermining whether a punishment is
constitutional under either the Eighth Amendment to the United

States Constitution or art. 26 of the Massachusetts Declara-

tioniniof Rights, youth{matters. Commonwealth y. Mattis, 493
- Mass. 216, 216-217 (2@2&),- In evaluating the constitutionality
of a éentence, this caﬁrt is guided by "[tﬂh% fundamental
impera£ive‘of art. 26 that criminal punishmeét_be_p:oportioﬁate

to the offendex and‘tﬁg offense." Mattis, suﬁra at 221, citing

Diatchehko_l} 466 Masﬁ, at 671.

There are many-pﬁoblems with Mr. Vazquez's sentence and
' e i

: 2 , . .
guilty plea. Based 01 Mattis, supra that 1s ¥etroactive,
the defendant was a juvenile at the time of ' the incident and

subsequent indictment for manslaughter. He ﬁgg not processed

8s a juvenile and Wentﬂthrough the bindover process within
\\l |

o _ »
juvenile court to see §f he was radeemable orfniot, He was

not measured on the mifgigating qualities of gﬁuth.

The "mitigating qitalities o6f youth" muétjbe taken into

consideration when it game to Mr. Vazquez sentencing here,

which was not the casef See Mattis; 493 Mass.jat 223; citing

Johnson v. Texas., SOQQJUS. 350, 367 (1993). ﬁhy it is ime
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-lpu

portant is because he has what is called *di; 1n13hed culpa=-

bility” as a Juvenile.

Looking astit at tha

aspect, one

can only come to the conclu51on that the penaloglcal justi-

fication here is lDCOFSlStEDt with a youthful offender in

comparison to an adult. Accord Roper v. Slmmons, 543 U.s.

551, 570-571 (2005)("[0]nce the diminished cqlpablllty of

juveniles is recognized,

it is evident thatfthe penological

justification for thé;death penalty- apply to them withalesser

force than to adults"}

In Graham V. Florlda, 560 U.5. 48, ?6 (2010), the United

States Suprame Court

to the Eighth Amendme
fail to take <:1e.fe11danﬂjl
would be flawed." Th
failed to take this 14

because the law then d

Mr. Vazquez's sentenc&

]
!

tated, that an
ty, and criminal procedﬂ
8% youthfuluness into a4

B is not &amlnf,that the

1d not apply, but it do

illegal under current

o account at the tlme,:

offender 8 age is relevant

re. laws that
count at all
sentencing court

It couldn't

28 Nnow making

'law.

What was mot donq with thls defendant ¢

sentencing and should

leniént sentence,

be done now to determi

f]

is tpat thlS court must now"

[

n during-his
a4 much more

consider "miti-

gating qualities of yqrth" in fofmulating a sant&nca. In

this case, a . sentence

-ards of decency as apﬁiied to juveniles or em

E

What we know is that t*

‘hat will come into the

elvolv1ng stand-

1
13-

is defendant was immat

0]

rging adults.

re, irresponsible,
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impetuous, and fedklﬁSS in his behavior, wh%ch\woﬁld coin~
cide with him being:;entenced in proportionﬁto his level of
culpability., What i; cléar that "the braing_of emerging adults
are not fully mature%h Mattis, 493 Mass. at1225 (emphasis
added). Mr. Vazdﬁez;at the time.of santepcihg had ‘the same
core neﬁromégioql;3¢ﬁaracteristics as juvaﬁilés have. The
‘defendant, at the ti@é, was more aimilar to_gixteen and seven«
teen year alds in thé terms of impulse qontrpl. id. What
is alsp clear is fhaﬁ_thié defendant was'prqne to engage in
risky behavior; id. at 226. DPeer influencenis another factor
that has to be coﬁsizered in resentenciné M%: Vazquez. It
is clear that Mr. Vazquez have greater capagity toichange ¢
than older individuais makes his sentence illegal, because
‘that facrvor was not gon81dered here. He wa§ treated as an
- irredeemable adult 1qstead of an 1mmature juvenlle wlth dlmlnlshed
culpability. .

He was not giveﬁ_that chance. Imstead, he vas sentenced
to the makimum»Sentequ of 20 years and no lgss thanflﬂ_years
for said offense. H@wever, if he was consiééred as a juveniie
and considered as a ﬁéuﬁhful offender, he wéﬁld_have received

less time than what h@ received currently_as?an adult, More-

over, if he was found guilty for murder as 4 youthful offender,

he would have receivad a sentence no greatar_than 15«20 years.

- Thes&ffactors were moﬂgwon51dered then but must be considered

now, post Mattis.
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Since emerging adults require differenfﬂtreatment from
older adults in the penological context, then it would be
consigtent with this proposition that Mr. Vﬁiquez be permitted

to withdraw his guile plea and vavaite his illegal sentence

and to be resentenced in accordance with thé evolving standards

of decency as outliﬁﬁd in Commonwealth v. Mgttis, 493 Mass.
216 (2024). : | |

It is clear frog this record that Mr. Vazquez raises
a "credible reason" wﬁy justice may not have been ddﬁe, Mass.

R. Crim. P. 30(b), C'mmonwealth v. DeMarco, 387 Mass. 481,

481- 482 (1982), and why his plea should be w1thdrawn and his
sentence vacated, and to be resentenced because his sentence
of 18-20 years as aniadult without conaldermng ‘mitigating

factors" of youth waﬁlants the relief he se&ks herein. See,

e.g., Commonwealth vﬁ5Selavaka, 469 Mass. 5&@, 513 (2014)(A

defendant's expectat?gn of finality is diminished when his

or her sentence is'ilﬁegal); Commonwealth v. Costa, 427 Mass.

139, 143 (2015)(ru1e?$0[a] proper mechanism:kar judge to correct

now unconstitutional [Llife sentence); Gommon:ealth v. Sallop,

472 Mass. 568, 570 (f_ Wbligated to vacate

red to restructure

1‘
1

{htence, but also permi

:_v1ded new sentence dods not violate
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CONCLUSTON

For the reasonq stated herein, Mr. Vazquea 5 guilty plea
should be w1thdramn, ‘his sentence vacated, and that he is
afforded resentenolng in conformance with the provisions outlined

in Commonwealth V. Mattis, 493 Mass., 216 (2024) In the

interest of Just1Ce, this motion should: be allowed

Respectfully Submltted,

B Albert Vazquezj pro se.
Dated: . SBCC
: 1 Harvard Road -
P.0. Box 8000 .
Shirleyy Ma. 01464

CERTIFICATE OF SERVICE o

I, Albert Vazquez, certify that I oaused a true copy
of the foregoing to be served upon, Paul F. ‘Tucker, District”
Attorney, Ten FederaL:Street Salem, Ma. 01f70 by first class

mail, postage prepald.

Albert Vazquez,fbro Se
Dated:
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COMMONWEALTH OF MASSACHUSETTS

ESSEX, sS. S SUPERIOR COURT DEPARTMENT
: DOCKET NO. 1277CR01438
COMMONWEALTH
V.
ALBERT VAZQUEZ
COMMONWEALTH’ § VERIFIED OPPOSITION TO

THE DEFENDARNT’S “MOTION TO WITHDRAW GUILTY PLEA
AND. TO VACATE ILLEGAL SENTENCE”

The defendant, -Albert Vazquez, pled guilty in 2015 to
manslaughter, as a lesser included offense;:after having
shot to deéth the victim, Martin Butt. anéistent with the
joint recommendation of the ﬁarties, Vazquez was sentenced
to 18 to 20 years in prison.

Records indiﬁate that the defendant {d.o.b. 4/10/1994)
was 18 years cold Qhen he committed this offense on
September 5, 2012. He now claims that his sentence is

illegal under the recent decision in Commonwealth v,

Mattis, 493 Mass. 216 (2024), and that he should be
permitted to withdqu his plea. In.Mattisg the Supreme
Judicial Court heid that life without par@le sentences were
unconstitutionél for 18-to-20-year-old ydﬁﬁhful offenders
convicted of first-degree murder. -Becauéé this defendant
was neithex convicted of first-degree murdér.nor sentenced

to more than he could have been had he been sentenced for
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first degree murder under Mattis, his claims should be
rejected and his Rule 30 motion should be denied.

BRTIEF STATEMENT OF THE CASE AND FACTS!

on December_20, 2012, the defendant,fAlbert Vazquez,
was indicted for ﬁu%der in the September %, 2012, shocting
death of Martin Bytt (No. 1277CR01438). A co-defendant,
Jose Rivera, was ;lso indicted for murder on that date {(No.
1277CR01437) .2 - Vazquez, who was the shooter, as described
infra, ultimatelyfgntered a guilty plea té;the lesser
offense of manslaqghter on Bugust 19, 201§'{Feeley, g
presiding}.

At the plea héaring, the cifcumstanc?s of the cffense
were described by:ﬁhe prosecutor and acknqﬁiedged under
oath by the defenﬁﬁnt as follows: ?

On Septeﬁber 9th of 20i2, the La*rence Police

and members of the State Police assigned to the

District Attcrney s Office were dlspfﬁched to

Union City irf Lawrence for a shooting.

Upon arr;val, they found Martin Butt lying
in the streei} suffering from a gunsl @t wound to
the back of ﬂre head and the back. Je¢ was taken

R
1 Provided with Ltls filing is the defendgant’s change of
plea transcript dfted August 19, 2015 (“B}Tr.”}, which the
defendant did not: provlde The defendant]s “Memorandum of
Law in Support of/Motien to Withdraw Guilgy Plea and to

Vacate Illegal Sen?ence” is cited as (“Mégo?).

2 On November 4,|2014 fOllOWlng a jury #rial, Rivera was
convicted of the figsser offense of secondi-degree murder

He was sentenced to a:parolable life

et

(No. 1277CRO1437){i|
term with a 20-yegr minimum sentence.

o

2
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to Lawrence General Hospital and proheunced dead

a short time after arrival.

Investigators began to canvass the area and

spoke to Mr. Butt’s friends and family.

investigation, they learned that Mr.

. Through
’Butt and an

assoclate had allegedly robbed a hercin dealer a

week prior to the shooting,
been looking for Mr.

With the help of some of Mr.
associates,

and the dealer had
Butt for retallaLLon

Butt'
this heroin dealer had lured Mr. Butt

down to Lawrence on the morning of September gth,

2012.
When Mrh

Butt arrived in Lawrence,

this

defendant, who was an associate of the heroin

. dealer as well as other associates,
Mr. Butt on Unlen S5treet.
took out a flrearm ‘and shot Mr.
back and onceg- in the head.

{(P.Tr. 1l6~-17}.

&enfronted
The defendant then
Butt:

ane in the

In support of the lesser plea and the jointly

recommended sentence of 1B to 20 years iﬁ~

state prison,

defense counsel hlghllghted that the defeudant was 18- years

old when he commlfﬁed this crime’ and dtad:

a:documented

histbrylof?“functiﬁnalailliteraby;'signif%&aﬂ%'deficits in

cognitive, social, and emotional function

disorganizatioﬁ;'énd;impulsiviﬁy,5and'int
functlonlng the- mlldly mentally retarded

The judge subsequcntly accepted the plea

agregd-upon senteibe of 18 to 20 years 1n_

with credit for

on November3éw 20724,

Supreme Judicial

0 days previously ser#e

09,
Eflectual

bange” (P.Tr. 23).
and imposed the

state prison,

d (P.Tr. 24-25).

following the release of the

76
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Mattis, 493 Mass. 216, (2024), the defendant filed a
“*Motion to Wlthdraw Guilty Plea and to Vacate Illegal
Sentence” premlsed on the fact that he was 18 years old
when he committedfthis crime and asserting that his
sentence was illegal in the wake of Mattis.® On November

: T
14, 2024, the'cOuet,(MaCarthy»Neyman, J.)Jordered the
Commonwealth to file a respanse within 60.days, which the
Commonwealth timeiy does.

ARGUMENT

INTRO: STANDARDS FOR REVIEWING THE DEFENDANT’S CLAIM

Motions for new trial are granted only in

“extraordinary cirpumstances,” Commonwealth v, Comita, 441

Mass. B6, 93 (2004}, upon a showing that “justice may not

have been done.” ‘Mass. R. Crim. P. 30(b};;5ee Commonwealth .
v. Moore, 408 Mass. 117, 125 (1990). The motion is

“addressed to theiz

ound discretion of the{judge;” Id. at
125 {(internal citations omitted).

The Court “mg

SO . KT

decide a Rule 30 (b} mefion based solely

on the affidavitsﬁiand] may discredit unt;_etworthy'

affidavits,” Comméhwealth v. Lopez, 426 M%ss. €57, 663

{1998y, even if nq-hing on the record dir%étly disputes

48, 55

. A}
them, Comnmonwealth v. Rzepphiewski, 431

|

3 The defendant s.multaneously filed several related

motions, includingl a motion for an ev1dent*ary hearlng, and
motion for the apaklntment of counsel. :

. _ | ?d

77




78

- permissible minimy

3

(2000). See Mass. R. Crim. P. 30(c}(3).

M{Tihe judge need

only proceed to evyidentiary hearing where a substantial

issue is raised by the motion or affidavits and is

supported by a substantial evidentiary showing.”

426 Mass.

Commonwaalth wv. 44 Mass.

_Pihgaro, App. Ct.

This strict standsrd promotes finality and

at ©63 {internal citations omit%ed);

Lopez,
Zee also
41, 48 (1897).

judicial

efficiency, reserving the expenditure of timited public

resources for cases that “truly warrant{]jfevisitation of a

i
T

final criminal juddgment in the interests &f justice.”

Lopez, 426 Mass. ét.663.

IO

THE RECENT MR?TIS DECISION PROVIDES RU GROUHDS FOR THE

DEFENDANT TO HITHDRBW HIS GUILTY PLER OR OBTAIN
RESENTENCING %
In Commonwealﬁh 7. Mattis,_493 Mass.;QIG (2024}, the

Supreme Judicial Gourt extended the rule ¢

e
which concerned jiyjreni

for defendants coﬂ?icted of first degree .

aged 18 to 20 (soifialled “emerging adults

they committed thegfimurder to be sentenced

The

E

life terms. ling applies retroactivy

terms depending upon ﬁ

severe penalty thﬁj .was applicable on the §i
0
A

4 Diatchenko v.f:istrict Attorney for 1

¢
e

£ Diatchenko,4

unconstitutional

jiirder who were

at the time
> nonparolable

ly, with

“next most

ﬁate of the

he Suffolk Dist.,

466 Mass. 655 (201F), $.C., 471 Mass.

5

B At TR
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offense.” 1Id. at:237. Where this murder was committed on
September 9, 2012% the defendant, had he heen convicted of
first degree murdér, would have been entiﬁled, under

Mattis, “to parolé eligibility after servihg between

@iftéeh;and'twéﬁf}hfivé_years in prison. ESEe G.L. c. 279,
G. L. c¢. 279, § 2§; as amended through St; 2012, c. 192,
§ 46.7> 1Id. at 25?. |

The sentence the defendant received #or his
manslaughter conVLétlon is neither lncorrect nor illegal in
con51deratlon of the Mattis decision. FirSt, Mattis is not.
directly appllcable to him; rather, it governs the
permissible senteﬁce for 18-to~20~yearéola.defendants
convicted of first degree murder. Second} the holding in
Matiis does not iﬁfany way suggest that thé defendant’s
sentence is imprﬁﬁér or unlawful,. Hiswlsiyearxminimum;term
forimaﬁsiaUthef'i; seven!years lesé'thaﬁvfﬁeﬁmaximﬁm*25~
yéai minimum térmfthat'cbuldubé iméosed‘ﬁﬁaér'MaftiS'had he
b?en'cdﬁvicted%offfirSt%dégreé murder. - As such, there can
be no claim of diéﬁroportionality, even aésuming that the
“proﬁortionalityﬁi;ype analysis instituteé in EEEEE with

!
regard to juvenile offenders might be extended to 18-to-20-

5 The :deferidant incorrectly asserts in his memorandum, p.
5, without citation, that had he been convicted of first-
degree murder, under Mattis, “he would have received a

sentence no greata% than 15 20 years.” :

6
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year~old offenders. See Commonwealth v. Perez, 477 Mass.

677, 686 (2017) {hblding that juveniles cénvicted of
nonmurder offenseﬁ in the wake of Diatcheﬁko could nct be
sentenced to an agggegate time to be servéd prior to parcle
eligibility greatér than a juvenile.conviéted of murder
could be sentenceé; absent é hearing purséant to Miller v,
Alabama, 567 U.S. 460, 477-478 (2012); at such hearing, the
judge would determine whether “extraordinéry circumstances
warrant a sentenCé.treating the juvenile defendant more
harshly for parofh purpcses than a juveni}e convicted of
rnurder”} .6

Third, and finally,_the defendant, has produced no
evidence to suppoﬁt his assertion that he would have been
sentenced to lessifime if the sentencing jddge had been
aware of the subséquent ruling in Mattis.% The defendant
did not provide aﬂtranscpipt Qf his plea cglloguy in
connection with tﬁis motion, although he Egserts, “{h}e_was
treated as an_irrqdeemable adult instead i? an immatuie
juvenile with diﬁiﬁishéd culpability” wi;ﬁ?regard to this
plea and sentenceﬂl See Memo 4~5. “In a ﬁétipn for a new
trial, the burdenéis ori the defendant to ﬁipve facts that

are \neither agreed upon NOr apparent on fh? face of the

6 The Commonweaﬁ%h is aware of no caseségés yet, extending
the Perez ruling #o Mattis defendants, bufi! acknowledges

that such outcome ﬁiérises.
; iﬁ@
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record.’” Commonwealth v. Comita,

i .
dquoting Commonweaith v. Bernier, 359 Mass,

Commonwealth

see also_Rasheeduv.
{2003)

those representedjby counsel) .

441 Maﬁe.
440 Mass

Although i

86, 93

(2004},
13, 15 (1971);
1027, 1027

(pro se lltlgants are held to the came standard as

t was the

defendant’s burdeﬁ to produce this transcgipt, in the

interest of hav1nr all pertinent 1nformation before the

Court, the Commonwealth obtained a copy oﬁ ‘the transcript

and has provided it here. It establlshes

defendant’s age of 18 at the time of thlS

that the

offense, and

characteristics oﬁ youth particularly documented as to him,

such as lmpu151viey and deficits in his cqgnitive

functioning, weére'aired by defense counsel at sentencing

and ‘thus fully befére the Court for its cg

(P.Tr. 23). In addition, the fact that a

sentence to a terq:of yeara were joihtlyfr

imposed suggests t
fair and just by ﬁhe defendant and his coﬁ
no stretch of the 1mag1natlon, viewed as a

adult” {(Memo. 5) %y the terms of this ple

..|-‘=

‘hat the sentence imposéd:

mstderation

llesser plea and

ecommended.and
was considered
%sel. He was, by
ﬂ “irredeemable

fbargain, which

reduced what was,jﬂt that time, a potentia

life sentence,

lesser manslaughtg# plea.

jiy nonparolable

to a term of years commensifate with his

81
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II. NO EVIDENTIARY EEARING IS WARRANTED
The defendant’s motion may be properiy denied without
an evidentiary hearing. The decision whether to decide a

motion for new t:ial on the basis of affidévits or to hear

oral testimony is left to the sound discretion of the trial

judge. Commonwea%fh v. Morgan, 453 Mass.’54, 64 (2009).
“If the theory offthe motion, aé presented.by the papers,
is not credible Qf_persuasive, helding an;evidentiary to
have the witnesséé.repeat the same evidenéé {and be subject
to the prosecutor’$ cross-examination further highlighting
the weaknesses in;that evidence} will accémplish nothing.”™

Commonwealth v. Goodreau, 442 Mass. 341, 348-349 (2004).

Here, where Ed substantial issue_hasﬁbeen raised as to
any of the claims;advanced'by the defendaﬁt, nc evidentiary
hearing is wérraﬂtga, :

X CONCLUSION

For the reasons set forth herein, thﬁ'defendant's

motion should be denied. Because no factydl dispute nas
f )

0

arisen that would benefit from airing at gn evidentiary
hearing, denial iﬁ;appropriate on the ple#@ings, pursuant

to Mags. R. Crim.”®. 30({c) (3). 3
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FOR THE COMMONWEALTH :

PAUL F. TUCKER
DISTRICT ATTORNEY
POR THE EASTERN DISTRICT

/87 Coatherine longevivw Semel
CATHERINE LANGEVIN SEMEL
ASS5ISTANT DISTRICT ATTORNEY
FOR THE EASTEQN DISTRICT
Ten Federal Stree
Salem, Massachus_,ts 01870
{978) 745-6610 ext. 5014
BBO # £63958¢6 '

-mail, postage prepaid, on Albert Vazquez,-

Dated: January 13, 2025

VERIFICATION

I, Catherine lLangevin Semel, hereby ¥
penalties of perjury that the information:
opposition is true to the best of my knowl.
and based cn my rav1ew of the pertlnent re

/s/ Catherinel

erify under the
contained in this
edge and belief
cords.

wivy Sevnel

Catherine Langevi]

Dated: January 13, 2025

. CERTIFICATE OF SERVICET;

I hereby certify under the penalties]
on January 13, 2025 I caused a copy of tlj
opposition and 1tﬁ attachments to be servr

Road, P.0. Box 80‘0, Shirley, MA 01464.

- Catherine Langev
Assistant Distrig

10

I A e L D T T T L T T _"".;'."

83

/s/ CatﬁerﬁuzLam;

n Semel

Assistant Distrigt Attorney

bf perjury that

¢ within
d_by first~class
BCC, 1 Harvard

evivy Sewmel
" Semal
t. Attorney



COMMONWEALTH OF MASSACHUSETTS

ESSEX, ss. f SUPERIOR COURT

. CRIMINAL ACTION
No. 1277CR01438
COMMONWEALTH |
.
ALBERT VAZQUEZ

MEMORANDUM OF DECISION AND ORDER ON

DEFENDANT'S MOTION TO WITHDRAW GUILTY PLEA
AND VACATE SENTENCE (Paper No. 23)

On August 19, 2015, deféndant Albert Vazquez (*Vazquez™) pled guilty to mansiaﬁghter
int connection with the shooting.ldeat'h of Maﬂiﬁ Butt.

On November 4, 2024, Vazquez ﬁled a Motion to Withdraw Guilty Plea and Vacate
Hlepal Sentence (Paper No. 23) {“Motion”). Vazquez, who repre$§nts himself, seeks to
withdraw his guilty plea on the grounds that his sentence wﬁs iIleglél under Commonwedlth v.
M.;,xtnls', 493 Mass. 216 (2024). Thé Commonwealth opposes. After thorough consideration of
‘the submissions, the Motion is ;)ENIED.

RE LEYANT PROCEDURAL HISTORY

The following is the rel(::vant procedural history. of this maﬁer, which is taken from the
docket entries, court papers, and the transcript of Vazquez’'s chang’* of plea hearing,

On December 20, 2012, *he Grand Jury returned an mdlctment against Vazquez charging
him with the murder of Martin But‘ts in violation of G.L. ¢. 265, § '. Vazquez was arraigned on
the indictment on January 15, 2013 and dttomey James E. McCall appcarcd on his behalf.
Following the deniai of Vazquez s motjon to dismiss, the Commonwealth and Vazquez reached

an agreement wherein Vazquez would plead guilty to so much of thc_indictment as allepes

Page ] §f47
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manslaughter and the parties would jointly recommend a sentence .‘bf incarceration of eighteen to-
twenty years. |

On August 19, 2015, after a thorough colloquy cenducted by this court (Feeley, 1.),
Vazquez pled guilty to the lesser-included-offense of manslaughter, During the change of plea
colloquy, the defendant admitted he shot Mr. Buits once in the back of the head and once m the
back on September 9, 2012, caﬁﬁmg Mr. Butt’s death. Vazquez was cighteen years old at the
time of the offense. J udgé .Feeie'y accepted the joint recommendati_,;':.m. of counsel and sentenced
Vazquez to cighteen to twenty years’ imprisonment. |

On November 4, 2024, _\?’ézquez filed the present Motion. .. On November 14, 2024, this
coﬁrt (McCarthy-Neyman, J.) OIdered the Commonwealth to file a=ﬁﬁen opposition within
sixty days. On January 13, 202%, the Commonwealth filed a verifi%d' opposition to the
defendant’s motion.! o :r |

) DISCUSSION

“A defendant who wishes to withdraw a guilty piea may file a motion for a new trial
‘under Mass. R. Crim. P. 30[(b)].” Commonwealth v. MéCu?loch, 450 Mass. 483, 488 n.7 (2008)
(citation omitted). Under Rule 30(b), “[t]he trial judge . . . may gramt a new irial at any time if it
appears that justice may not ha@_ been done.” Mass. R. Crim. P. 3!)(b) |

A motion for new trial is granted “only in extrabrdinary ciyf -;iiﬁwtances,” Commonwealth
v. Comita, 441 Mass. 86, 93 (2004). ‘“Jud-ges are to apply the Stnn.dard set out in Mass, R. Crim.
P. 30 (b) rigorously, and should'fdniy grant a posfsent'enge mofioh 110 withdraw a plea if the

defendant comes forward with al credible reason which outweighs the risk of prejudice to the

Commonweaith.” . . . ‘This stricit- standard for postconviction motifnis promotes judicial |

! The Commonweaith provided thef court with a transcript of the change: L!f piea hearing before Judge
Feeley, who is now retired. : Z g

Page 2 §t5l
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efficiency and finality by discouraging a defendant from entering

of potential punishment .., only
appear.”” Commonwealth v. Lop

omitted). With these general pri

Tuilt’_y plea to test the weight
to seek to withdraw the plea later when adverse consequences
ez, 96 Mass, App. Ct. 34, 38 (2019) (quotations and citations

inciples in mind, the court will address the merits of the Motion.

Vazquez argues he shou,d be allowed to withdraw his guﬂty p}ea because his sentence is

iflegal. Because he was an ¢ ‘ernt

resentence him in accordance

i}
In Miller v. Alabama, the

=}'g1ng aduit” at the time of the oﬂ‘cnse, he rcqucsts that this court

Commonwealth v. Mattis, 493 Mdss 216 (2024).2

Umted States Supreme Court coqgluded that a sentencing

' scheme requiring mandatory lif : ~without-parole sentences for tho{ . ‘under the age of eighteen

| P1shment clause of the Eight Ame

violates the cruel and unusual i

Constitution., 567 U.S. 460, 47_‘

Court (“SIC”) held that a scnt r.:e of life without the possibility 01

in any cxrcumstance vioiates art

District An‘orney jbr the Szgﬁ‘bik

heels of Diatchenko 1, the Eeglsimure amended G.L. c. 265 §2 tolff

sentences of life with the poss;

Most recently in Martrs,ﬁ!the S.T C held that mandatory sent

possibility of parole were uncon

convicted of firsi-degree murde

the SJC considered past legal py

Mattis applies retroactively. Id

2 In his Motion, Vazquez claims
years old which, under Mattis, pla§

b ilty of pa.mle for those aged fmm

)

convicted of ﬁrst—degree murdf:

%ututmnal for e1ghteen~t0-twenty

—o

; g;:edent and “contemporary stand

dment to the United States
*480 (2012) Less than two years _?ter, the Supreme Judicial
parole for juvenile offenders

26 of the Massachusetts Declaratmn of Rxghts Diatchenko v.

Dzs! 466 Mass. 655, 669-670 (2“ 3) (Diatchenko ). On the

quire the imposition of

: n, but less than eighteen,

ces of life without the
car-old “emerging aduits”
493 Mass. 216, 217218 (2024)] In reaching this conclusion,

ds of decency.” Id. at 221.

se He was, however, eighteen
{t"”

lwas a juvenile at the time of the of}
_d him the category of “umergmg a




As a threshold matter, Ma.ms is not on all fours with the present case. Vazquez, albeit an
emerging adult, was not conv1cted of first-degree murder. Vazquez neverthelcss argues that
resentencing under Mattis for the crime of mansiaughter is reqmred because of the “mitigating
qualities of [his] youth” and the need for crlmmal pumshment fo be proportlonate to the offender
and the offense. I

“The tonchstone of art._}?,.ﬁ ’s proscription against cruef or unusual punishment ... remains
proportionality.” Cammanweaft}i v. P.erez, 477 Mass. 677, 683 (201 7.), citing Diaichenko I, 466
Mass, at 669, “The essence c-f prqportionality is that © punishmentﬁ-for crime should be graduated
and pmpoftioned to both the offender and the offensef.]” Perez 477 Mass at 683 (citations
ormtted) In Perez, the SJ C com.iudcd ‘where a juvenile is sentenccd for a nonmurder offense
or offenses and the ag gregate txme to be served prior to parole eli g;blhty exceeds that applicabie
to a juvenile convicted of murder the sentence cannot be reconcxled W1th art. 26 unless, after |
hearing on the factors artlculated in Miller v, A.’abama 567 U.S. 460 477-478, 132 8, Ct. 2455,
183 L. Ed 2d (2012) (Milier hearmg) the Judge makes a finding lhat the eircumstances warrant
treating the juvenile more harshiy for parole purposes than a 3uven11e convicted of murder » 477
Mass. at 679. The Court in Pergz ultimately determined lhat consecutwe sentences requiring the
juvemle defendant to serve an a[ggregaze sentence of thirly-iwo a.nd 0ne~haif years for

convictions on nonmurder offenses with parole eligibility exceed;}ng that aval.lable to a juvenile

defendant conwcted of murder _, were presumptively dlsproport}or gte under art. 26. Id. at 685-

3 It is somewhat unclear whether Vazquez argues a violation of the Exgh: i Amendment to the United
States Constitution or art. 12 of théMassachusetis Declaration of Rightsjlor both. The court’s analysis
turns o the state constltutmna proyision, which the Supreme Judicial Curt has “interpreted more
broadly than the Supreme Court haé-’mterpreted the Eighth Amendment i3 'Commonweakh v. Perez, 477
Mass. 677, 679 (2017). : _ A

Page 4 08’7




88 |

686, The SJC consequently vaqéted the denial of Perez’s motion Tpr new trial and remanded the
case to the Superior Court for a Miller hearing, if necessary, for re;_en_te'ncing‘. Id. at 688.°

Here, even assu;ning ar,é;mndo the holding of Perez is exfc}lded 1o embrace émcrging
adults who commit no;nnurder offenses, the time Vézqucz must scrvc before being pérole |

eligible does not exceed the time he would have had to serve priorv':i;o parole eﬁgibility for a first-
degree murder conviction. See .{?:"f’ef'ez, 477 Mass. at 682. After Mu#tis, emerging adults
convicted of first-degree murde;af prior to July 25, 2014 “are eiigibié for parolé based on the.next :
most severe penalty that was applicable on the date of the offense,” Mattis, 493 Mass. at 237.
Had Vazquez heen convicted 01 ﬂle first-degree murder of Mr, Buft.; he would not be parole
eligible until afier having sérved between fificen and twenty-five ycars See Id. (emergiﬁg adults
~ who committed bffense of first-clegree murder between August 2, ..?LIOIE,Iand Tuly 24, 2014, are
parole eligible after serving betﬂf?een fifteen and twenty-five years),

A comparison of Vazquéz’s parole eligibility dates for maa}fav.iaughter and ﬁrst~degreé
murder do not support a claim (ﬁ" .disptoportional punishment undr* art, 26 of the Massachusetts
Declaration of Rights. As an c1é§»srging adult under Mattis, Vazquq:z’s parole eligibility date for
murder in the first degree WOuId':be August 18, 2030. He would 1fr be eligible for good time
credit and would face supervisi_,:;.;;;é. for life upon his release from ir-iu_..a:f:-z:eratio_n' Vazquez’s current
parole eligibility date for the m:_a_é;“'sslaughtcr' conviction is August i'é", 2033. However, Vazquez is

eligible for good time credit of {:fieen days per month ﬁrhich, if earned over the past ten years,

4 Generally, a Miller hearing invo® s consideration of a number of factors to determine whether
extraordinary circumstances justify 2 sentence treating a juveniie defendant convicted of nonmurder - -
offense(s) more harshly for parole parposes than a juvenile convicted of murder. Compionwealth v.
Perez, 477 Mass. 677, 686 (2017). Given this court’s denial of the def idant’s motion for new trial, a
Miller hearing is not required in this case. Vazquez's motion for an evi ditiary hearing therefore i
DENIED. ' : Lo

Y
7,
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would result in a reduction of aﬁproxxmaiely 4,93 years. Heis nGi bub _;ect to lifctlme supervision

u;ﬁon releasc from incarcerati om

Finally, the record beforc the court does not compel the co. ielusion that Vazquez’s
sentence violates art. 26 under'fhe three-prong test set forth in Cep?x’!anis v. Commonwealth, 384
Mass. 495 (1981), taking into c|0ns;derat10n the greater weight gwen Vazquez’s age. Under the
first prong, the facts to which Vazquez pled guilty are more in hnj mth the deliberate and
premeditated murder of Mr. Buit rather than manslaughter Vazquez admitted to an execuuon—
style killing, shooting Mr. Butt in the back of the head dnd inthe back His attorney informed
the court that Vazquez had “some cogmttve issues, leammg d!SﬂbﬂltlcS " Tr. at *1-4. Counsei

informed Judge Feeley that the grlefendant was found competent, but he also directed the court’s

attention to Vazquez's age at thg ttme of the offense as well as Vazquez s history of “functional

illiteracy, significant deficits in- LL gnitive, soc1a1 and emotmnal fu '1ct10n1ng, di sorgumzatmn and

I .
.i'- ded range.” Tr. at *1-23.

,!;, e of harm to soclety,

Under the sccond prong }[f the propomonahty calcu%us, it '\_. !
significant charge concession. m de by the Commonwealth in the ¢
an adult at the time of the offense Vazquez faced the posmbahty rs! a sentence of life-without«

parole for a first-degree murder; gonvxctmn. Juveniles faced a ﬁx'. “rmmmum term of not less

S In its memorandum, the Commurswedith compares the low end of Vazfiuez’s sentence on his
mansiaughter conviction (e;ghteen 'years) to the high end of the sentence ad Vazclu ez been convicted of
first-degree murder as an emerging adult (twenty-five years). Sucha o parxson is not necessarily useful
as it does not address the paroie ek ibility dates for these offenses, whig 13 determmed by the low end of
the sentencing range.
§ Citations to the transcript of the p a and sentencing hearing are “Tr

2

{page number].
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than {twenty] years nor more than [thlrty] years ....”, at that time'ﬂfa.r ;uch an oﬁ'ense See G.L. c.

279, § 24. Vazquez received a sentcncc of eighteen o twenty years incarceration on the

nonmurder manslaughter conviction. Thus, there is no disparity “b't‘_:tween the sentence imposed
L -.

fon Vazquez] and punishments "p}escribed for the commission of more serious crimes in the

Commonwealth.” Cepulonis, 3'84 Mass. at 498. ”

With respect to the thir;i-._ and final prong, Vazquez does nc@ ._d:.i.rcct this court’s attention to
other jurisdictiohs that imposc_'i'f;ss harsh penalties for the crime'o_i':-f;r_naﬁsiaughter when the
offender was eighteen years oIdu';it‘the time of the offense. Id. at 497—498 See Conn. Gen, Stat.
Ann. § 53a-35a (manslaughter m ﬁrst degree with firearm by aduit offender punishable by term
not less than five years nor more. than forty ycars without regard to relative youth of adult
offender); 11 R.I. Gen. Laws AHI] § 11-23-3 (manslaughter by aduit offender punishable by
imprisonment not cxccedmg ﬂnr.ty years, without regard to relatwe..youm of adult offender),

Ultlmately, the court dOth not conclude Vazquez’s sentence is “so dlsproportmnate to fhe
crisme that it ‘shocks the consc1encc " Diafchenko 1, 466 Mass. at &69 His sentence of eighteen
to twenty years’ incarceratiOn f;ﬂ'r the killing of Mr. Butt does not, m this couﬁt’s view, violate

art, 26°s proscription against cngnL:l and unusual punishment.

ORDER

For the above reasons, 1t is HEREB'Y ORDERED that Dc udant’s Motion to Wlthdraw

Guilty Plea and to Vacate Illegai Sentence (Paper No, 23) is D EL& .

William F. Bloomer ; _ '
- Associate Justice, Supgrfor Coutt ™ 4
Dated: May 22, 20 5 ' o i
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