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COMMONWEALTH OF MASSACHUSETTS 
 
ESSEX, ss    APPEALS COURT 
    2025-P-0742 
 
                      SJC-DAR No._____ 
 

COMMONWEALTH 
v.  
 

ALBERT VAZQUEZ 
 

APPLICATION  FOR DIRECT APPELLATE REVIEW 
 

Pursuant to Mass. R. A. P. 11, Albert Vazquez, the defendant-appellant, 

applies for direct appellate review of the Superior Court judgment that denied 

his motion to withdraw his guilty plea or to vacate his illegal sentence.  His  

appeal is currently entered in the Appeals Court.1 

Mr. Vazquez’s appeal raises several questions of first impression that 

should be determined by this Court. These questions also concern the 

Constitution of the Commonwealth and affect other similarly situated 

defendants. The Appeals Court requested that the Committee for Public Counsel 

Services (CPCS) screen his case for appointment of counsel because his “case may 

present issues of first impression under Commonwealth v. Perez I, 477 Mass. 677 

(2017), and Commonwealth v. Mattis, 493 Mass. 216 (2024).” This application 

presents an opportunity for the Court to address these novel issues of sentencing of 

juveniles and emerging adults. Determination of the following questions by this 

 
1 With his DAR application, Mr. Vazquez files a motion for leave to file late 

his application, which is filed beyond the 21-day filing period in rule 11. 
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Court is in the public interest: 

 Whether Commonwealth v. Perez I, supra, should be extended to 18-to-20-
year-olds convicted of nonmurder offenses? 

 
 Whether Perez’s holding applies to juveniles and emerging adults who were 

convicted of manslaughter? 
 
 Whether Mr. Vazquez’s sentence of 18-20 years for manslaughter, an offense 

committed when he was 18 years old, was presumptively disproportionate 
and unconstitutional under Perez I and Commonwealth v. Mattis, supra, 
because his current parole eligibility is greater than for juveniles who 
committed first degree murder during the same time period?  

 
In 2015, Mr. Vazquez, in an agreed upon recommendation, pled guilty to 

manslaughter, an offense committed when he was eighteen years old. He was 

sentenced to 18-20 years.  Nearly ten years later, he filed a pro se motion to 

withdraw his guilty plea and to vacate an illegal sentence, asserting his sentence 

was illegal because his parole eligibility was greater than those in the Mattis cohort 

who commit first-degree murder. After a Superior Court motion judge denied his 

motion.  Mr. Vazquez appealed and filed his pro se brief in the Appeals Court. 

Undersigned counsel was appointed to represent Mr. Vazquez in his appeal. She 

filed a brief on his behalf, which the Appeals Court substituted for the pro se brief.  

In denying his motion to vacate his sentence, the motion judge held, “as a 

threshold matter, Mattis is not on all fours with the present case. Vazquez, albeit an 

emerging adult, was not convicted of first-degree murder.” The judge stated that 

Perez did not apply to him since he was not a juvenile at the time of the offense. The 

judge further stated that “even assuming arguendo the holding in Perez I  is 

extended to emerging adults who commit nonmurder offenses, the time Vazquez 
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must serve before being parole eligible prior to parole eligibility for a first-degree 

murder conviction” because, based on when the manslaughter offense was 

committed, the next most severe penalty that was applicable on the date of the 

offense would be no parole eligibility until after having served between fifteen and 

twenty-five years. See Mattis, 493 Mass. at 237 (emerging adults who committed 

first-degree murder between August 12, 2012 and July 24, 2014, are parole eligible 

after serving between fifteen and twenty-five years). The motion judge also 

considered that Mr. Vazquez’s accrued good time credit reduced his sentence. 

The judge also found Mr. Vazquez’s sentence did not violate the three-prong 

test in Cepulonis v. Commonwealth, 384 Mass. 495 (1981), even giving greater 

weight to his age. The judge said, “[t]he facts to which Mr. Vazquez pled guilty are 

more in line with the deliberate and premeditated murder of [the victim], rather 

than manslaughter.”  The motion judge also found the plea judge took Mr. 

Vazquez’s age and intellectual and cognitive deficits into consideration in 

sentencing him, although the plea transcript does not reflect that finding. Under 

the second prong, the sentence was not disproportionate since the Commonwealth 

made a significant charge concession.  Finally, relevant to the proportionality third 

prong, Mr. Vazquez did not identify other jurisdictions that impose less harsh 

penalties for manslaughter committed when the offender was an emerging adult. 

The judge concluded the sentence was not so disproportionate that it “shocks the 

conscience” and did not violate the state constitution’s article 26 proscription 

against cruel and unusual punishment.  
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Mr. Vazquez’s case poses novel questions that affect sentencing of both 

juveniles and emerging adults: Whether the holding in Perez should be extended to 

emerging adults between ages 18 and 20 sentenced for a conviction of a nonmurder 

offense; and whether Perez applies to juveniles and emerging adults convicted of 

manslaughter. These questions have far-reaching implications for the 

administration of juvenile and emerging adult sentencing and affect other similarly 

situated defendants. The interests of justice require this Court’s determination of 

these questions.   

In addition, some lower court justices have extended Perez to emerging 

adults, despite the lack of this Court’s ruling. Some lower court justices have 

similarly applied Perez to both juveniles and emerging adults convicted of 

manslaughter, despite the lack of a clear ruling. This Court should determine these 

questions to ensure the consistent administration of justice in the Commonwealth’s 

courts.  

Further support for his Application is set forth in the attached Memorandum 

of Law.  

Respectfully submitted, 
        ALBERT VAZQUEZ  
        By his attorney, 
 
              /s/ Elizabeth Doherty 

         Elizabeth Doherty 
         BBO# 549334 
                                     P.O. Box 9276 
         Fall River, MA. 02720 
         (508) 672-3645 
         email: d4fr@msn.com 

 
Dated: March 26, 2026 
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CERTIFICATE OF SERVICE 
 

I certify that on this day I electronically filed the Application for Direct 
Appellate Review and Memorandum of Law through the Court’s e-filing system, 
which will deliver an electronic copy of the same to Catherine L. Semel, counsel for 
the Commonwealth. 
 

/s/ Elizabeth Doherty 
Elizabeth Doherty 

 

Dated: March 26, 2026 
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COMMONWEALTH OF MASSACHUSETTS 
 
ESSEX, ss    APPEALS COURT 
    2025-P-0742 
 
                      SJC-DAR No._____ 
 

COMMONWEALTH 
v.  
 

ALBERT VAZQUEZ 
 
 

MEMORANDUM OF LAW IN SUPPORT OF  
 APPLICATION  FOR DIRECT APPELLATE REVIEW 

 
I. PRIOR PROCEEDINGS 

 
On December 20, 2012, an Essex County grand jury returned an indictment 

charging the defendant, Albert Vazquez, with one count of murder in violation of  

G. L. c. 265, d 1. After a plea colloquy on August 19, 2015, Mr. Vazquez pled guilty 

to manslaughter in an agreed upon recommendation. The plea judge accepted the 

joint recommendation and sentenced him to 18-20 years (Feeley, J.). A25-26.1 

On November 4, 2024, Mr. Vazquez filed a pro se motion to withdraw his 

guilty plea and to vacate an illegal sentence. On May 22, 2025, a Superior Court 

judge denied his motion without a hearing (Bloomer, J.). On June 17, 2025, Mr. 

Vazquez filed a notice of appeal. His appeal entered in the Appeals Court on the 

same day. A26-27. 

On July 23, 2025, Mr. Vazquez filed his pro se brief in the Appeals Court. On 

 
1 An appendix to this memorandum is attached, post, and cited by page as 

“A_”. 



 7 

September 2, 2025, the Appeals Court requested the Committee for Public Counsel 

Services to appoint counsel for screening purposes because his case may present 

“issues of first impression under Commonwealth v. Perez, 477 Mass. 677 (2017), and 

Commonwealth v. Mattis, 493 Mass. 216 (2024).” After screening, undersigned 

counsel entered her notice of appearance as appellate counsel. On February 25, 

2026, counsel filed a brief and record appendix in the Appeals Court, which was 

substituted for the pro se brief.   

II. FACTS RELEVANT TO THE APPEAL 

On December 20, 2012, an Essex County grand jury indicted Albert Vazquez 

of one count of murder in violation of G. L. c. 265, d 1. R5. On December 23, 2014, a 

competency hearing was held. On February 6, 2015, a Superior Court judge found 

Mr. Vazquez competent to stand trial (Lu, J.). A26-27. 

• The plea hearing 

At a plea hearing on August 19, 2015, Mr. Vazquez pled guilty to the lesser 

included offense of manslaughter. Born on April 10, 1984, he was eighteen years old 

on September 9, 2012, the date of the charged offense. At the plea hearing, he 

answered that he had not attended school past the eleventh grade. He had been 

treated for bipolar disease. He had been prescribed medication for his mental health 

condition, but had not taken it for several years. He reported that his thinking was 

clear that day. A34-37. His attorney reported that he “had a history of functional 

illiteracy, significant deficits in cognitive, social, and emotional functioning, 

disorganization, and impulsivity, and intellectual functioning in the mildly mentally 
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retarded range.” A51. 

The Commonwealth presented the following factual basis for the plea:  On 

September 9, 2012, Mr. Vazquez and others confronted Martin Butt on a Lawrence 

street about Mr. Butt’s robbery of a heroin dealer. Mr. Vazquez shot Butt once in 

the head and once in the back. Butt died from his wounds.   A44-45. 

The plea judge accepted the plea to manslaughter and imposed a jointly 

recommended sentence of not less than 18 years and not more than 20 years in 

state prison on the conviction. A52-53. Mr. Vazquez received 1030 days of jail credit.  

A26. The plea judge did not inquire about Mr. Vazquez’s family or personal 

circumstances or his individual characteristics before imposing the sentence.  

• Mr. Vazquez’s motion to withdraw his plea or to vacate an illegal sentence 

In his pro se motion, Mr. Vazquez argued that because he was 18 years old at 

the time of the offense, he should have been sentenced as a juvenile2 and under 

Mattis, supra, he was entitled to resentencing. He contended that he should receive 

a sentence of not more than 15-20 years, the sentence a juvenile convicted of first-

degree murder would have received at the time Mr. Vazquez’s manslaughter offense 

was committed. A69-73. 

Under his current sentence structure, Mr. Vazquez is not eligible for parole 

until he has served 18 years, the minimum term of his sentence. His 18-year parole 

eligibility period exceeds the parole eligibility period for juveniles sentenced to first 

 
2 Mr. Vazquez was not a juvenile. He was eighteen when he committed the 

charged offense and therefore was an “emerging adult”. See Mattis, 493 Mass. at 
217 n.1 (“emerging adult” defined as someone who is eighteen, nineteen, or twenty 
years of age).   
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degree murder at the time that his manslaughter offense was committed. 

• The motion judge’s denial of the motion to correct his sentence 

In denying the motion to correct the sentence,3,4 the motion judge stated, “as 

a threshold matter,” “Mattis is not on all fours with the present case” since 

“Vazquez, albeit an emerging adult, was not convicted of first- degree murder.” The 

judge recognized that Perez I held “where a juvenile is sentenced for a nonmurder 

offense or offenses and the aggregate time to be served prior to parole eligibility 

exceeds that applicable to a juvenile convicted of murder, the sentence cannot be 

reconciled with art. 26 unless after a hearing on the factors articulated in Miller v. 

Alabama, 567 U.S. 460, 477-478….(2012)…(Miller hearing), the judge makes a 

finding that the circumstances warrant treated the juvenile more harshly for parole 

purposes that a juvenile convicted of murder.” A87. The judge found that, “even if 

the holding of Perez was extended to emerging adults who commit nonmurder 

offenses, Mr. Vazquez would not have been eligible for parole until after having 

served 15 to 25 years, which is what he would have received if he had been 

 
3 Although Mr. Vazquez’s pro se motion was partly titled as a motion to 

withdraw his guilty plea, it is more appropriately viewed as a motion for relief from 
an illegal or unconstitutional sentence under Mass. R. Crim. P. 30 (a). The record 
indicates that the parties viewed his motion as one to vacate an illegal sentence.  

 
4 Rule 30 (a) states: Any person who is imprisoned or whose liberty is 

restrained pursuant to a criminal conviction may at any time, as of right, file a 
written motion requesting the trial judge to release him or her or to correct the 
sentence then being served upon the ground that the confinement or restraint was 
imposed in violation of the Constitution or laws of the United States or of the 
Commonwealth of Massachusetts.   
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convicted of a first-degree murder committed on September 9, 2012.5 A88. Thus, the 

judge concluded, Mr. Vazquez’s sentence does not exceed the parole eligibility for a 

juvenile convicted of first-degree murder nor the parole eligibility for the Mattis 

cohort. The judge also found his parole eligibility does not support a claim of 

disproportionality under art. 26 of the Massachusetts Declaration of Rights because 

his parole eligibility with good time credits would be less than parole eligibility for a 

juvenile convicted of first-degree murder, noting his good time credit accrued over 

ten years would result in a reduction of approximately 4.93 years.6 A88-89. 

The motion judge also considered that the plea judge took Mr. Vazquez’s age, 

cognitive deficits and learning disabilities into account imposing his sentence. He 

found that the circumstances of the offense to which Mr. Vazquez pled guilty were 

more indicative of murder than of manslaughter. A89-90. Therefore, he found no 

 
5 “The version of G. L. c. 279, § 24, which the Legislature amended together 

with G. L. c. 265, § 2, in response to the decision in Diatchenko, went into effect on 
July 25, 2014, and now applies to those emerging adult offenders who committed 
murder in the first degree on or after that date. Those who committed their offense 
prior to July 25, 2014, are eligible for parole based on the next most severe penalty 
that was applicable on the date of the offense. Specifically, those who committed   
their offense between August 2, 2012, and July 24, 2014, are entitled to parole 
eligibility after serving between fifteen and twenty-five years in prison. See G. L. c. 
279, § 24, as amended through St. 2012, c. 192, § 46.” Mattis, supra at 237. Mr. 
Vazquez, whose offense was committed on September 9, 2012, would fall into this 
group. See Perez I, supra at 682 n.10 (under Diatchenko, juvenile sentenced for 
murder in 2002 would be eligible for parole after fifteen years…we analogize 
[Perez’s] eligibility for parole to juvenile defendant convicted of murder in 2002).  
 

6 The period of parole eligibility does not include good time credits. “Although 
[a] minimum sentence may be reduced for ‘good conduct credits,’ his parole 
eligibility date may not. Perez I, supra, focuses on the parole eligibility date at the 
time of sentencing, not future computation of “good time.”  Commonwealth v. 
Lutskov, 480 Mass. 575, 584 n.7 (2018).  
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disparity between his 18–20-year sentence on the nonmurder conviction and the 

punishments prescribed for the commission of more serious crimes in the 

Commonwealth. Finally, he faulted Mr. Vazquez for failing to identify other 

jurisdictions that impose less harsh penalties for manslaughter committed when 

the offender was 18 years old. Therefore, the judge concluded that Mr. Vazquez’s 

sentence was not disproportionate and “does not, in this court’s view, violate art. 

26’s proscription against cruel and unusual punishment.” A89-90. 

III. ISSUES PRESENTED BY THIS APPEAL 

1. Whether the holding of Commonwealth v. Perez I, should be extended to 18-

to-20-year-olds who commit nonmurder offenses. 

2. Whether Perez I applies to juveniles’ and emerging adults’ sentences for 

convictions of manslaughter. 

3. Whether the defendant’s sentence of 18-20 years for manslaughter, a 

nonmurder offense committed when he was 18 years old, was presumptively 

disproportionate and unconstitutional under Diatchenko I v. District Attorney 

for the Suffolk Dist., 466 Mass. 655 (2013), Perez I, supra, and Mattis, supra, 

because his parole eligibility is greater than for juveniles who committed first 

degree murder at the  same time period.  

These issues were adequately preserved for the Court’s review. The issues  

were raised in Mr. Vazquez’s pro se Motion to Withdraw his Guilty Plea and to 

Vacate his Illegal Sentence and were considered by the Superior Court motion judge 

in his denial of relief. A65,69-73. Although the pro se motion was partly titled as a 
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motion to withdraw a guilty plea, the motion judge decided the motion as a motion 

to vacate an illegal sentence. A85-90.  

IV. ARGUMENT 

THIS COURT SHOULD GRANT DIRECT APPELLATE REVIEW TO DETERMINE 
NOVEL QUESTIONS IN JUVENILE AND EMERGING ADULT SENTENCING LAW. 
 
A. This Court should grant direct appellate review on whether the holding in 

Perez I should extend to emerging adult nonmurder defendants. 

This Court’s precedents from Diatchenko through Perez to Mattis show the 

legal evolution over more than a decade.  This progression demonstrates this 

Court’s commitment to providing heightened constitutional protections for juveniles 

and emerging adults in sentencing. Perez I and Perez II follow Diatchenko. Mattis 

follows and extends application of Diatchenko. Extension of Perez I, to the Mattis 

cohort of nonmurder defendants is the logical next step.  

The holding in Perez I established a presumptive ceiling on parole 

ineligibility for juveniles convicted of nonmurder offenses. This holding should 

extend to emerging adults convicted of nonmurder offenses, given advancements in 

scientific research that confirm their similar developmental and neurobiological 

characteristics.  

The reasoning trajectory from Diatchenko to Perez to Mattis demonstrates 

extending Perez’s holding to emerging adults is a natural progression. Central to 

these cases is the “fundamental precept of justice that punishment for crime should 

be graduated and proportioned to both the offender and the offense” (citation and 

quotations omitted). Mattis, supra at 224, quoting Diatchenko, supra at 669. 

“[B]ased on the fact findings here, we cannot distinguish in any way this case from 
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Diatchenko I on scientific grounds. Mattis, 493 Mass. at 241 (Kafker, J. concurring). 

For the same reasons that Diatchenko was extended to the Mattis cohort, Perez I 

should extend to emerging adult nonmurder defendants.  

While not binding precedent, Superior Court decisions have persuasive value. 

That lower judges have extended the Perez holding to emerging adults convicted of 

nonmurder offenses indicates the need for clarity from this Court. The interests of 

justice require resolution of this issue to avoid disparate and arbitrary results and 

to ensure consistency in the lower courts. This Court should grant direct appellate 

review to resolve this question in juvenile and emerging adult sentencing law. 

B. This Court should grant direct appellate review on whether Perez I applies to 
both juveniles and emerging adults convicted of manslaughter. 

 
This case would allow the Court to clarify where Perez I drew the line for 

purposes of juvenile sentencing by clearly holding that Perez applies to juveniles 

convicted of manslaughter. This case also provides an opportunity for this Court to 

make clear that Perez applies to emerging adults convicted of manslaughter, given 

their characteristics and attributes similar to juveniles. 

The holding in Perez should apply to juveniles and emerging adults convicted 

of manslaughter because manslaughter is a nonmurder offense. In Perez, this Court 

distinguished between juveniles sentenced for nonmurder offenses and juveniles 

convicted of murder. Perez I, 477 Mass. at 679.  In the absence of extraordinary 

circumstances, this line must not be crossed to treat a juvenile convicted of a 

nonmurder offense, or multiple nonmurder offenses, more harshly than a juvenile 

convicted of murder. Id. at 685. 
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Manslaughter is a nonmurder offense.  See Commonwealth v. Carter, 481 

Mass. 352, 364 (2019) (manslaughter, a common-law crime not codified by statute, 

is nonmurder offense).7 Homicide is the killing of one human being by another and 

includes all the ways in which a human life is taken. Commonwealth v. Ennis, 398 

Mass. 170, 179 (1986). “Homicide offenses” is an umbrella term that encompasses 

manslaughter. Commonwealth v. Ridley, 491 Mass. 321, 330 (2023) (involuntary 

manslaughter is an unlawful homicide). But not every homicide is a murder. 

Commonwealth v. Braley, 449 Mass. 316, 329 (2007).  Manslaughter is not murder. 

The crime of manslaughter is defined as an unlawful killing without malice. 

Commonwealth v. Pina, 481 Mass. 413, 422 (2019), citing Commonwealth v. 

Webster, 59 Mass. 295, 5 Cush. 295, 308 (1850). Malice is what distinguishes 

murder from manslaughter.  Commonwealth v. Pagan, 471 Mass. 537, 546 (2015), 

(citation omitted). Without malice, an unlawful killing is not murder and can be no 

more than manslaughter. Commonwealth v. Judge, 420 Mass. 433, 437 (1995).   

Under art. 26, ‘there is a line ‘between homicide and other serious violent 

offenses against the individual.’ ”Perez, 477 Mass. at 685, citing Graham, 560 U.S. 

at 69, quoting Kennedy v. Louisiana, 554 U.S. at 438. In Diatchenko, 466 Mass. at 

659 n.8, this Court made clear that “[w]hen we use the term ‘juvenile’ offenders, we 

 
7 General Laws c. 265, § 13, does not describe the crime; instead, it sets out 

only the punishment, while the elements of the crime are created as part of the 
common law. Commonwealth v. Carter, 474 Mass. 624, 631 n.11 (2016). The statute 
provides: “Whoever commits manslaughter shall, except as hereinafter provided, be 
punished by imprisonment in the state prison for not more than twenty years or by 
a fine of not more than one thousand dollars and imprisonment in jail or a house of 
correction for not more than two- and one-half years…”  
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are referring to defendants who were under the age of eighteen at the time they 

committed murder in the first degree.” In Commonwealth v. Okoro, 471 Mass. 51, 

56 n.5 (2015), this Court said its ruling applied to “juvenile homicide offenders” who 

were defined as “a person who has been convicted of murder in the first or second 

degree and was under the age of eighteen at the time that he or she committed 

the murder.” See id. at 58 (sentencing juveniles convicted of second-degree murder 

to same penalty as juveniles convicted of first-degree murder not so 

disproportionate as to violate art. 26).   

In Perez, this Court delineated the distinction for sentencing purposes 

between juveniles “sentenced for a nonmurder offense” and juveniles “convicted of 

murder.” 477 Mass. at 679. The opinion itself used language reiterating the 

murder/nonmurder distinction, see id. at 682-683, 685, but also quoted language 

from Graham, regarding “juvenile defendants who do not kill” and the “line between 

homicide and other serious violent offenses against the individual.” Perez, 477 Mass. 

at 685. 

However, this Court has not always been linguistically precise. See, e.g., 

Perez, 477 Mass. at 683 (specific inquiry is whether requirement of proportionality 

bars imposition, on a juvenile defendant, of consecutive sentences for nonmurder 

offenses with parole eligibility date that exceeds that applicable to juveniles 

convicted of murder); Commonwealth v. Sharma, 488 Mass. 85, 92 (2021) (declining 

to set bright-line rule that aggregate sentence for juvenile convicted of second-

degree murder and nonhomicide offenses is presumptively disproportionate if it 
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exceeds punishment for juvenile convicted of first-degree murder); Commonwealth 

v. Perez II, 480 Mass. 562, 571 (2018) (juvenile murderer used synonymously with 

juvenile homicide offender). 

This Court’s appellate review would clarify that Perez applies to emerging 

adults and juveniles convicted of manslaughter because manslaughter is a 

nonmurder offense. Such a holding would impact both juveniles and the Mattis 

cohort of emerging adults in two procedural contexts: those being sentenced 

following an adjudication or conviction for manslaughter and those being 

resentenced pursuant to Mass. R. Crim. P. 30 (a).  

Guidance from this Court would ensure consistent administration of justice 

and avoid disparate and arbitrary results. Some Superior Court judges have applied 

Perez in juvenile and emerging adult manslaughter cases. A decision in this case 

would provide clarity and consistency for the bench, bar, and potentially dozens of 

individuals being sentenced or resentenced across the Commonwealth.  

C. This Court should decide whether Mr. Vazquez’s  sentence is presumptively 
disproportionate and unconstitutional.  

 
This Court should determine the legality of Mr. Vazquez’s sentence if the 

Perez holding is extended to his case. 

If the holding in Perez I is extended, Mr. Vazquez’s sentence is presumptively 

disproportionate and unconstitutional because his parole ineligibility exceeds that 

of juveniles convicted of first-degree murder. When he was sentenced, he was not 

due the benefit of the changes in the law under Perez I, Perez II, and Mattis. He is 

currently ineligible for parole until he served eighteen years. If Perez I applies, a 
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parole eligibility period longer than 15 years cannot be imposed unless, after a 

Miller/Perez hearing, a sentencing judge determines extraordinary circumstances 

warrant.  

Appellate review by this Court would also reinforce how parole eligibility is 

calculated. Here, the judge incorrectly concluded, “Had Vazquez been convicted of 

the first-degree murder of Mr. Butt, he would not be parole eligible until having 

served between fifteen and twenty years” and could be eligible for parole after 

serving anywhere between fifteen and twenty-five years and thus a parole eligibility 

date set at eighteen years was correct.  

At the time of Mr. Vazquez’s offense, G. L. c. 279, § 24 set the punishment for 

first-degree murder as not less than 15 years nor more than 25 years. “..[A]s  

used in § 24, ‘minimum term’ refers to the length of time imposed as the lower end 

of a sentence expressed as a range”. Commonwealth v. Rossetti, 489 Mass. 589, 595 

(2022). “Where a sentencing statute provides that a defendant “shall be punished by 

imprisonment for not less than” a certain length of time, according to its plain 

language, the statute is providing the minimum term to which a judge may 

sentence the defendant if the judge chooses to sentence the defendant to 

incarceration in the first instance...[L]anguage such as this has always been 

interpreted in the same manner: the ‘not less than’ phrase denotes a minimum 

sentence. … It is always the shortest sentence that can be imposed, the number of 

years that determines parole eligibility…This is the case whether it is a house of 

correction or a State prison sentence.” Id., citing Commonwealth v. Brown, 431 
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Mass. 772, 777, 779 (2000).  The language “not more than” a certain length of time 

creates the maximum term of incarceration that a sentencing judge may impose on 

a defendant and, therefore, “the maximum amount of time that the prisoner will 

serve in prison if he…is not granted parole.” Brown, 431 Mass. at 774 (citations 

omitted).  

If Perez is extended to emerging adults, Mr. Vazquez would be parole eligible 

once he served the minimum term of fifteen years set forth in the version of G. L. c. 

279, § 24 then in force. See Sharma, 488 Mass. at 87 (“Once an inmate has served 

the minimum term of his or her sentence, the inmate may be eligible for parole. See 

G.L. c. 127, § 133.”);8 Brown, 431 Mass. at 774 (minimum sentence serves as base 

for determining parole eligibility date).   

Guidance from this Court would also reinforce that good time credits cannot 

be considered in calculating parole eligibility. Lutskov, 480 Mass. at 584 n.7. The 

issue is the parole eligibility date at the time of sentencing. “The presumption of 

unconstitutional disproportionality arises at the time of sentencing.” Commonwealth 

v. Washington, 97 Mass. App. Ct. 595, 601 (2020), citing Lutskov, id. (emphasis in 

original).   

 

 
8 “Parole permits may be granted by the parole board to prisoners subject to 

its jurisdiction at such time as the board in each case may determine; provided, 
however, that no prisoner sentenced to the state prison shall be eligible for such 
permit until such prisoner shall have served the minimum term of sentence, 
pursuant to section twenty-four of chapter two hundred and seventy-nine, as such 
minimum term of sentence may be reduced by deductions allowed under section one 
hundred and twenty-nine D….”G. L. c. 127, § 133. 
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V. REASONS DIRECT REVIEW IS APPROPRIATE  

Mr. Vazquez’s case presents unresolved issues in juvenile and emerging adult 

sentencing.  Massachusetts’ lead in recognizing the constitutional rights of young 

offenders is reflected in the progression of juvenile and young adult sentencing 

cases.  This case is the logical next step in that progression. Granting direct 

appellate review would give this Court an opportunity to extend the holding in 

Perez I to emerging adults and to clarify that Perez applies to juveniles and 

emerging adults convicted of manslaughter.   

This Court’s review would ensure that Mr. Vazquez and other similarly 

situated emerging adults receive punishment proportionate to the offense and the 

offender. The interests of justice require settlement of these issues to ensure 

consistency for the bench, bar and defendants.  

Respectfully submitted, 
        ALBERT VAZQUEZ  
        By his attorney, 
 
              /s/ Elizabeth Doherty 

         Elizabeth Doherty 
         BBO# 549334 
                                     P.O. Box 9276 
         Fall River, MA. 02720 
         (508) 672-3645 
         email: d4fr@msn.com 
 
 
Dated: March 26, 2026 
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CERTIFICATION OF COMPLIANCE  
 

As counsel for the defendant-appellant, I certify that the foregoing document 
complies with the rules of court that pertain to filing applications for direct 
appellate review, pursuant to Mass. R. A. P. 11. The document is produced in 12-
point Century Schoolbook, a proportionally spaced font, and contains 1,889 words in 
the argument section, which complies R. A. P. 11 (b). 
 

/s/ Elizabeth Doherty 
ELIZABETH DOHERTY 
Attorney for Albert Vazquez 
 

 
 

Dated: March 26, 2026 
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• Status Date:
• 12/20/2012

• Case Judge:
• 

• Next Event:
• 

All Information Party Charge Event Tickler Docket Disposition

Alias Party Attorney
• Attorney
• Semel, Esq., Catherine Langevin
• Bar Code
• 639596
• Address
• Essex District Attorney

Ten Federal St
Salem, MA 01970

• Phone Number
• (978)745-6610

Alias Party Attorney
• Attorney
• Pro Se
• Bar Code
• PROPER
• Address
• Phone Number
• 

• ◦ Original Charge
◦ 265/1-0 MURDER c265 §1 (Felony)
◦ Indicted Charge

Party Information
Commonwealth
- Prosecutor

More Party Information

Vazquez, Albert
- Defendant

More Party Information

Party Charge Information
• Vazquez, Albert
• - Defendant

Charge # 1:
265/1-0 - Felony MURDER c265 §1
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◦ 

◦ Amended Charge
◦ 

Charge Disposition
Disposition Date
Disposition
08/19/2015
Guilty Plea - Agreed Upon (Lesser Offense)

Events
Date Session Location Type Event Judge Result

01/15/2013 09:30
AM

Criminal 1 - K Arraignment Held as
Scheduled

02/12/2013 09:30
AM

Criminal 1 - K Pre-Trial Conference Held as
Scheduled

04/10/2013 09:30
AM

Criminal 1 - K Status Review Held as
Scheduled

04/11/2013 09:30
AM

Criminal 1 - K Pre-Trial Conference Rescheduled

05/16/2013 09:30
AM

Criminal 1 - K Hearing on Motion to Continue Held as
Scheduled

05/20/2013 09:30
AM

Criminal 1 - K Pre-Trial Conference Rescheduled

05/28/2013 09:30
AM

Criminal 1 - K Pre-Trial Conference Held as
Scheduled

07/15/2013 09:30
AM

Criminal 1 - K Hearing RE: Discovery
Motion(s)

Held as
Scheduled

09/20/2013 09:30
AM

Criminal 1 - K Status Review Held as
Scheduled

09/27/2013 09:30
AM

Criminal 1 - K Motion Hearing Rescheduled

10/08/2013 09:30
AM

Criminal 1 - K Non-Evidentiary Hearing to
Dismiss

Rescheduled

11/20/2013 09:30
AM

Criminal 1 - K Non-Evidentiary Hearing to
Dismiss

Rescheduled

12/04/2013 09:30
AM

Criminal 1 - K Non-Evidentiary Hearing to
Dismiss

Held as
Scheduled

02/13/2014 12:00
PM

Criminal 1 - K Evidentiary Hearing on
Suppression

Not Held

02/13/2014 12:00
PM

Criminal 2 - J Evidentiary Hearing on
Suppression

Rescheduled

03/18/2014 09:30
AM

Criminal 1 - K Hearing on Competency Rescheduled

03/27/2014 09:30
AM

Criminal 1 - K Hearing on Competency Rescheduled

04/10/2014 09:30
AM

Criminal 1 - K Jury Trial Rescheduled

04/24/2014 09:30
AM

Criminal 1 - K Hearing on Competency Rescheduled

05/08/2014 09:30
AM

Criminal 1 - K Hearing on Competency Rescheduled

06/13/2014 09:30
AM

Criminal 1 - K Hearing on Motion to Continue Held as
Scheduled

06/18/2014 12:00
PM

Criminal 1 - K Hearing on Competency Rescheduled
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DateSessionLocationTypeEvent JudgeResult

09/18/2014 09:30
AM

Criminal 1 - KHearingHeld as
Scheduled

09/18/2014 12:00
PM

Criminal 1 - KHearing on CompetencyRescheduled

10/16/2014 09:30
AM

Criminal 1 - KHearingRescheduled

11/21/2014 09:00
AM

Criminal 3 - IHearing on CompetencyRescheduled

11/21/2014 09:30
AM

Criminal 1 - KHearing on CompetencyNot Held

12/23/2014 09:00
AM

Criminal 3 - IHearing on CompetencyNot Held

12/23/2014 09:30
AM

Criminal 2 - JHearing on CompetencyHeld as
Scheduled

01/23/2015 09:30
AM

Criminal 1 - KHearing on CompetencyRescheduled

02/13/2015 09:30
AM

Criminal 1 - KHearing for Change of PleaRescheduled

04/22/2015 09:30
AM

Criminal 1 - KNon-Evidentiary Hearing on
Suppression

Held as
Scheduled

08/19/2015 09:00
AM

Criminal 1 - KSALEM-5th FL, CR K
(SC)

Plea OfferFeeley, Hon.
Timothy Q

Held as
scheduled

08/19/2015 12:00
PM

Criminal 1 - KSALEM-5th FL, CR K
(SC)

Evidentiary Hearing on
Suppression

Lu, Hon. John TNot Held

08/19/2015 12:00
PM

Criminal
(Lawrence)

LAWRENCE-3rd FL, CR 4
(SC)

Evidentiary Hearing on
Suppression

Ames, Hon. Mary
K

Not Held

09/24/2015 09:30
AM

Criminal 1 - KSALEM-5th FL, CR K
(SC)

Final Pre-Trial ConferenceLu, Hon. John TCanceled

10/05/2015 09:30
AM

Criminal 1 - KJury TrialCanceled

Ticklers
TicklerStart DateDue DateDays DueCompleted Date

Pre-Trial Hearing01/15/201301/15/2013008/19/2015

Final Pre-Trial Conference01/15/201312/27/201334608/19/2015

Case Disposition01/15/201301/10/201436008/19/2015

Docket Information
Docket
Date

Docket TextFile Ref
Nbr.

Image Avail.

12/20/2012Indictment returned1

01/15/2013Deft arraigned before Court

01/15/2013Appearance of Commonwealth's Atty: Jennifer Kirshenbaum2

01/15/2013Appearance of Deft's Atty: James E McCall3

01/15/2013Deft waives reading of indictment

01/15/2013RE Offense 1:Plea of not guilty
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Image Avail.

01/15/2013 Bail: Defendant held without bail (John T Lu, Justice) without
prejudice

4

01/15/2013 Assigned to track "C" see scheduling order

01/15/2013 Tracking deadlines Active since return date

01/15/2013 Case Tracking scheduling order (John T Lu, Justice) mailed 1/15/2013 5

01/15/2013 Commonwealth files Request for Protective Order Regarding discovery
filed and Allowed without objection without prejudice /2/12/13-See
sealed document. (John T. Lu)

6

02/14/2013 Deft & Commonwealth file agreed upon amendment to protective
order.:Filed in court & ALLOWED, AS AN ORDER OF THE COURT.This
document is to be filed under seal. (John T. Lu) 2/12/13.

7

02/22/2013 This entry was entered in error--there is no #8--see 12-1437 --
Defendants motion to produce relevant discovery filed

8

07/15/2013 This entry was entered in error--there is no #8--see 12-1437 --
Motion #8 allowed as amended on page 3 (Feeley, J)

11/20/2013 Motion for Grand Jury Discovery or in the Alternative Motion to
Dimiss and Motion to Join Co-Defendant's Memorandum Filed

9

12/04/2013 After hearing motion to dismiss taken under advisement (Lu, J)

12/04/2013 MOTION by Deft: Ex-Parte Motion for Funds-Expert.:Filed in court &
ALLOWED, not to exceed $2,500. (John t. Lu) 12/4/13.

10

12/24/2013 MOTION (P#9) The motion to dismiss is denied. the motion for grand
jury information is DENIED, without prejudice. the defendant is
granted 14 days to file a supplementary affidavit. The Court's ruling
on 2012-1437, paper #10 is incorporated by reference as if fully
repeated here. (the court has stapled a copy of its ruling to this
motion (John T Lu, Justice). Copies mailed

01/15/2014 Defendant's MOTION to suppress statements.;Affidavit in support of
motion to suppress statements.;Supplemental affidavit in support of
deft.'s motion for Grand Jury Discovery.

11

01/17/2014 Deft files Notice of Intent to Present Adjutant evidence and request
for discovery.

12

01/23/2014 MOTION by Deft: to reconsider so much of the Decision that denied teh
motion to dismiss without a hearing.;Affidavit of counsel in support
of motion.

13

08/18/2014 Evaluation report filed by Dr. Russell G. Vasile, M.D. Sealed in
envelope in case.

14

12/23/2014 Hearing on competency held, matter taken under advisement (John lu,
Justice)

02/06/2015 FINDINGS of FACT RULINGS of LAW: On Defendant's competence to stand
trial:The defendant, Albert Vasquez, is COMPETENT TO STAND TRIAL.
THIS CASE IS TO BE SCHEDULED FOR TRIAL. (John T. Lu) 2/6/15. (John T
Lu, Justice)

15

04/22/2015 Event Result:
The following event: Non-Evidentiary Hearing on Suppression scheduled for 04/22/2015 09:30 
AM has been resulted as follows: 
Result: Held as Scheduled
Appeared:

04/22/2015 Endorsement on Motion to reconsider so much of the decision that denies the motion to dismiss 
without a hearing, (#13.0):  Withdrawn

in open court by defendant's counsel (Feeley, J)

08/07/2015 Event Result:
The following event: Evidentiary Hearing on Suppression scheduled for 08/19/2015 12:00 PM 
has been resulted as follows: 
Result: Not Held 
Reason: Transferred to another session
Appeared:
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Date

Docket Text File Ref
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08/07/2015 Habeas Corpus for defendant issued to MCI - Framingham returnable for 08/19/2015 12:00 PM 
Evidentiary Hearing on Suppression.

08/12/2015 Habeas Corpus for defendant issued to Middlesex County House of Correction returnable for 
08/19/2015 12:00 PM Evidentiary Hearing on Suppression.

08/17/2015 General correspondence regarding file.

Here in Lawrence.

08/19/2015 Defendant waives rights. 16

08/19/2015 Finding on plea of guilty. 17

08/19/2015 Defendant warned pursuant to alien status, G.L. c. 278, § 29D.

08/19/2015 Defendant warned as to submission of DNA  G.L. c. 22E, § 3

08/19/2015 Event Result:
The following event: Evidentiary Hearing on Suppression scheduled for 08/19/2015 12:00 PM 
has been resulted as follows: 
Result: Not Held 
Reason: Transferred to another session
Appeared:

08/19/2015 Event Result:
The following event: Plea Offer scheduled for 08/19/2015 09:00 AM has been resulted as 
follows: 
Result: Held as scheduled
Appeared:

08/19/2015 Offense Disposition:
Charge #1 MANSLAUGHTER c265 §13 265/13/A-0

Date: 08/19/2015
Method: Hearing on Plea Offer/Change
Code: Guilty Plea - Agreed Upon (Lesser Offense)
Judge: Feeley, Hon. Timothy Q

08/19/2015 Defendant sentenced:
Sentence Date: 08/19/2015 Judge: Feeley, Hon. Timothy Q

Charge #: 1 MANSLAUGHTER c265 §13 
State Prison Sentence
State Prison Sentence-Not Less Than: 18 Years, 0 Months, 0 Days

State Prison Sentence-Not More Than: 20 Years, 0 Months, 0 Days

Served Primary Charge

Committed to MCI - Cedar Junction (at Walpole)

Credits 1030 Days

Financials
Docket Type Victim/Witness Assessment on felony G.L. c. 258B, § 8. Amount $90.00

08/19/2015 Issued on this date:

Mitt For Sentence (First 6 charges)
Sent On:  08/19/2015 14:44:24

18

08/19/2015 Event Result:
The following event: Jury Trial scheduled for 10/05/2015 09:30 AM has been resulted as 
follows: 
Result: Canceled 
Reason: Plea Offered
Appeared:

11/04/2024 Defendant 's Motion to Waive Court Costs and Filing Fees 19

Image11/04/2024 Defendant 's Motion to Proceed in Forma Pauperis. Affidavit filed in support 20

Image11/04/2024 Defendant 's Motion to Appoint Counsel 21

Image
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11/04/2024Defendant 's Motion for an Evidentiary Hearing22

Image 11/04/2024Defendant 's Motion to Withdraw Guilty Plea and to Vacate Illegal Sentence. Affidavit and 
Memorandum of Law filed in support

23

Image
11/14/2024Endorsement on Motion to withdraw guilty plea, (#23.0):  Other action taken

Upon review, the Court orders the Commonwealth to file a written response within sixty (60) 
days.

Judge: McCarthy-Neyman, Hon. Kathleen

01/13/2025Commonwealth 's Verified Opposition to the Defendant's Motion to Withdraw Guilty Plea and to 
Vacate Illegal Sentence filed

24

Image
05/22/2025Endorsement on Defendant's Motion to Withdraw Guilty Plea and to Vacate Illegal Sentence, 

(#23.0):  DENIED
5/22/25  Denied.  Separate Decision and Order Issued.Image

05/22/2025MEMORANDUM & ORDER:

MEMORANDUM OF DECISION AND ORDER ON DEFENDANT'S MOTION TO WITHDRAW
GUILTY PLEA AND VACATE SENTENCE (Paper No. 23)

ORDER

For the above reasons, it is HEREBY ORDERED that Defendant's Motion to Withdraw Guilty 
Plea and to Vacate Illegal Sentence (Paper No. 23) is DENIED.

William F. Bloomer,
Associate Justice, Superior Court
Dated:  May 22, 2025

Judge: Bloomer, Hon. William F

25

Image

05/22/2025Endorsement on Defendant's Motion to Appoint Counsel, (#21.0):  DENIED

Image 05/22/2025Endorsement on Defendant's Motion for an Evidentiary Hearing, (#22.0):  DENIED
5/22/25  DENIED.  Separate Decision and Order Issued.

Image
06/17/2025Notice of appeal filed on Denial of Motion to Vacate Guilty Plea and Vacate Sentence

Applies To: Vazquez, Albert (Defendant)

26

Image

06/17/2025Notice of assembly of record sent to Counsel27

Image 06/17/2025Notice to Clerk of the Appeals Court of Assembly of Record28

Image 06/17/2025Appeal: Statement of the Case on Appeal (Cover Sheet).29

Image 06/17/2025Attorney appearance
On this date Jennifer Sara Kirshenbaum, Esq. dismissed/withdrawn as Attorney for the 
Commonwealth for Prosecutor Commonwealth

06/17/2025Attorney appearance
On this date Catherine Langevin Semel, Esq. added for Prosecutor Commonwealth

06/17/2025Attorney appearance
On this date James E McCall, Esq. dismissed/withdrawn as Private Counsel for Defendant 
Albert Vazquez

06/17/2025Attorney appearance
On this date Pro Se added for Defendant Albert Vazquez

Case Disposition
DispositionDateCase Judge

Disposed by Plea02/06/2015
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P R O C E E D I N G S1

(Proceedings commenced)2

THE CLERK:  Calling a case that actually was on3

Judge Ames' list in Lawrence, and that's Number 5, Number 54

on her list, Commonwealth v. Albert Vazquez, Docket 2012-5

1438, myself for the Commonwealth and Mr. McCall for the6

defendant.  7

ATTORNEY MCCALL:  Good afternoon, Your Honor.8

THE COURT:  All right.  Why don't -- 9

ATTORNEY MCCALL:  May we approach?  10

THE COURT:  Okay.  Yes, certainly.  11

(At sidebar)12

ATTORNEY KIRSHENBAUM:  This will be a plea to a13

manslaughter, 18 to 20 years committed. 14

THE COURT:  Manslaughter? 15

ATTORNEY KIRSHENBAUM:  18 to 20.16

THE COURT:  It's just one count, right? 17

ATTORNEY KIRSHENBAUM:  It's just one count. 18

THE COURT:  Okay.19

ATTORNEY KIRSHENBAUM:  And so the Court's aware, just20

in terms of the sidebar, you know, Mr. Vazquez had some21

competency issues.  He's been found competent, but -- we22

have every reason to believe he will make it fine through23

the colloquy, but just some things may need to be repeated.  24

ATTORNEY MCCALL:  Yes.25
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THE COURT:  English language is fine.  1

ATTORNEY MCCALL:  English is fine, Your Honor.  He has2

some cognitive issues, learning disabilities.  He was found3

to be competent.  I will put on the record I believe he's4

competent.5

THE COURT:  Okay.6

ATTORNEY MCCALL:  And --7

THE COURT:  Let me just see if I've still got -- 8

(Pause)9

THE COURT:  Usually with a crime like manslaughter, not10

self-defining, I usually break out the elements a little11

bit.12

ATTORNEY KIRSHENBAUM:  Okay.13

THE COURT:  But what is kind of the -- I know it's a14

lesser included, but what's kind of the allegation?  15

ATTORNEY MCCALL:  Probably excessive force, if we're16

looking at manslaughter.  17

THE COURT:  You know something?  I don't know that I'm18

-- that gets really complicated.  19

ATTORNEY KIRSHENBAUM:  That gets a little complicated20

on it, I think -- I mean --21

THE COURT:  Okay.  I'll handle it, and I'll have you22

state the recommendation on the record.  23

ATTORNEY KIRSHENBAUM:  The other -- was there something24

else we wanted to -- oh --25
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THE COURT:  When do we want to do -- is the family on1

board, or are they going to be critical of this or -- 2

ATTORNEY KIRSHENBAUM:  No, we've talked about3

everything.  They're understanding of it.  4

THE COURT:  And who's going to talk?5

ATTORNEY KIRSHENBAUM:  It's going to be Mr. Butt's6

sister, Allison, and his father, Martin, and it's really --7

they're coming up together, and it's only Allison who's8

reading a piece of paper.9

THE COURT:  Okay.10

ATTORNEY KIRSHENBAUM:  And I think -- it's actually I11

think the same basic -- I think it's the same basic thing12

she read during the Rivera trial.13

THE COURT:  Okay.14

ATTORNEY KIRSHENBAUM:  But the thing I did want to15

mention is I believe Mr. Vazquez does not -- would not --16

I'm not going to be reading Mr. Rivera's name.  I think that17

will cause a problem in terms of his acceptance of facts. 18

So the Court's aware I'm not mentioning anything about19

Mr. Rivera.  It's just a name --20

ATTORNEY MCCALL:  (Indiscernible) --21

THE COURT:  Okay.  All right. 22

ATTORNEY KIRSHENBAUM:  Thank you. 23

(Sidebar concluded)24

THE COURT:  Mr. McCall?  25
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ATTORNEY MCCALL:  Good afternoon, Your Honor.1

THE COURT:  Good afternoon.2

And good afternoon, Ms. Kirshenbaum.  3

Mr. McCall, is your client prepared to offer a plea to4

so much of the indictment that charges him with the crime of5

manslaughter? 6

ATTORNEY MCCALL:  He is, Your Honor.  7

THE COURT:  You may inquire.8

THE CLERK:  Thank you, Your Honor.  9

Albert Vazquez, what say you on Indictment CR10

2012-1438, Count Number 1, that alleges on the 9th day of11

September in the Year of our Lord 2012, at Lawrence in the12

County of Essex aforesaid, did assault and beat Martin Butt13

with intent to murder him, and by such assault and beating14

did kill and murder said Martin Butt?  What do you now say,15

sir, to so much of the indictment that alleges manslaughter: 16

Guilty or not guilty, sir?17

THE DEFENDANT:  Guilty. 18

THE CLERK:  Raise your right hand, please.19

(Defendant is sworn)20

THE DEFENDANT:  Yes.21

THE COURT:  Yes.22

THE CLERK:  Take the stand, please. 23

THE COURT:  Mr. Doherty, he can be brought around,24

please.25
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THE CLERK:  And, Your Honor, since it is in Lawrence, I1

only have a faxed copy of the indictment.  2

THE COURT:  Thank you.3

(Pause)4

ATTORNEY MCCALL:  May I approach also, Your Honor? 5

THE COURT:  Please.  If you'd accompany Mr. Vazquez. 6

THE COURT OFFICER:  And, sir, you can have a seat in7

that first chair, closest to the judge.8

(Pause)9

THE COURT:  Mr. Vazquez, I'm going to ask you a whole10

series of questions.  If at any time you want to talk to11

your attorney before answering or even if you want to stop12

while you're answering a question to talk to your attorney,13

all you have to do is tell me, and I'll give you an14

opportunity to talk privately with him.  15

Do you understand that?  16

THE DEFENDANT:  Yes.17

THE COURT:  All right.  Please tell me your name in a18

nice, loud, clear voice.19

THE DEFENDANT:  Albert Vazquez.20

THE COURT:  How old are you?  21

THE DEFENDANT:  Twenty-one.22

THE COURT:  What's the highest level of school you23

attended? 24

THE DEFENDANT:  Eleventh grade.25
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THE COURT:  In the last -- in the years since high1

school, did you have any regular employment, trade,2

occupation, or profession?3

THE DEFENDANT:  No.4

THE COURT:  To your knowledge, have you ever been5

treated for a mental illness?  6

THE DEFENDANT:  Yes.7

THE COURT:  Okay.  Tell me what condition or conditions8

you believe you may have been treated for.  9

THE DEFENDANT:  Bipolar.  10

THE COURT:  Bipolar?11

THE DEFENDANT:  Yes.12

THE COURT:  Did you ever receive any medication for13

that?  14

THE DEFENDANT:  Yes.15

THE COURT:  Are you currently taking any medication for16

that?17

THE DEFENDANT:  No.18

THE COURT:  All right.  When did you last take19

medication for bipolar?  20

THE DEFENDANT:  A couple of years ago.21

THE COURT:  A couple years ago?22

THE DEFENDANT:  Yeah.  In 2013.23

THE COURT:  Now, what I need to find out is how24

you're thinking today, whether you're thinking clearly or25
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whether -- and whether you have the ability to make1

important decisions in your own best interest.  2

So, at one point you were on medication for bipolar. 3

Now you're not.  Does the absence of medication, the fact4

that you're not taking medication today, does that cloud5

your mind, confuse your thinking, or otherwise make it6

difficult for you to think clearly?  7

THE DEFENDANT:  No.  I think clear.8

THE COURT:  Now, are you taking medications today for9

any sort of ailment?  10

THE DEFENDANT:  No.11

THE COURT:  Have you had drugs, legal or illegal, in12

the last 24 hours?  13

THE DEFENDANT:  No.14

THE COURT:  Any alcohol in the last 24 hours?  15

THE DEFENDANT:  No.16

THE COURT:  Now, are you clear-headed today, that is --17

THE DEFENDANT:  Yes.18

THE COURT:  -- are you thinking clearly?  19

THE DEFENDANT:  Yep.20

THE COURT:  All right.  Now, I have a form here that's21

entitled Waiver of Defendant's Rights.  It appears to have22

your signature on the third page.  23

Did you sign that earlier today?  24

THE DEFENDANT:  Yep.  I did, Your Honor. 25
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THE COURT:  Did you have an opportunity -- well, first1

of all, did you read the English language version?  2

THE DEFENDANT:  Yes.3

THE COURT:  And before you signed it, did you have an4

opportunity to talk to your attorney about it?  5

THE DEFENDANT:  Yes, I did, Your Honor. 6

THE COURT:  Do you believe you understand its contents? 7

THE DEFENDANT:  Yes.8

THE COURT:  Now, I want to go over the indictment, and9

I want to go over the offense to which you are offering your10

plea of guilty.  The grand jury returned an indictment11

charging you with murder.  12

You have offered your plea today, not to that offense,13

but to so much of the charge of murder that charges you with14

the crime of manslaughter.  15

Do you understand that?  16

THE DEFENDANT:  Yes, I do, Your Honor. 17

THE COURT:  And have you had an adequate opportunity to18

talk to your attorney about what it is that the Commonwealth19

would have to prove before you could be convicted of the20

crime of manslaughter?  21

THE DEFENDANT:  Yes, Your Honor. 22

THE COURT:  Now, the indictment, so much of it that you23

are offering your plea to, alleges conduct that occurred or24

is alleged to have occurred on September 9th, 2012 in25
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Lawrence.  And you are charged with the crime of1

manslaughter with respect to the death of Martin Butt on2

that day, September 9th, 2012, in Lawrence.3

Do you understand that?  4

THE DEFENDANT:  Yes, I do, Your Honor. 5

THE COURT:  And, Ms. Kirshenbaum, the maximum term of6

imprisonment for the offense of manslaughter?  7

ATTORNEY KIRSHENBAUM:  Is 20 years.  8

THE COURT:  Do you understand, Mr. Vazquez, that the9

maximum term of imprisonment that can be imposed by any10

court upon any defendant convicted of the crime of11

manslaughter is 20 years in state prison?  12

Do you understand that?  13

THE DEFENDANT:  Yes, I do, Your Honor. 14

THE COURT:  And the joint recommendation?  15

ATTORNEY KIRSHENBAUM:  Is an 18 to 20 year committed16

sentence.17

THE COURT:  Do you understand, Mr. Vazquez, if I accept18

your plea today, that both the prosecutor and your attorney19

will recommend to me that I impose a sentence upon you of20

not less than 18 years, not more than 20 years, in state21

prison?22

Do you understand that?  23

THE DEFENDANT:  Yes, I do, Your Honor. 24

THE COURT:  All right.  I will tell you now that I25
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will, in fact -- well, I will tell you -- the way I'll1

phrase it is if for any reason I believe that is not the2

right sentence in this case, I'll permit you to withdraw3

your guilty plea.  4

Do you understand what I've said?  5

THE DEFENDANT:  Yes, I do.6

THE COURT:  All right.  Now, I need to make sure that7

you understand that by pleading guilty you give up certain8

important rights that you and all defendants have when9

charged with crimes of this sort.  10

First and foremost, you have a constitutional right to11

a trial on the indicted charge of murder.12

Do you understand that?  13

THE DEFENDANT:  Yes, I do.14

THE COURT:  That constitutional right to a trial means15

that you could choose between having a trial before a jury16

or a trial before a judge of this court.  17

If you chose to have a trial before a jury, you'd be18

able to be involved.  That is, you would be given a right to19

participate along with your attorney in the selection of the20

jury that would hear and decide the case.21

Do you understand that?  22

THE DEFENDANT:  Yes, I do.23

THE COURT:  Also, at trial, whether you chose a jury24

trial or a judge trial, you have the right to be represented25
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by an attorney, as you are today, and have one appointed for1

you if you couldn't afford one.  2

You would have the right to confront the accusers, that3

is, the witnesses against you, and have your attorney4

question them.  You'd have the right to compel witnesses and5

evidence to come to court on your behalf.  And at trial,6

you'd be presumed innocent unless and until you were proven7

guilty beyond the reasonable doubt.  8

Do you understand that by offering your plea, if I9

accept your plea today, you will have given up or waived10

your right to have a trial and those rights that you would11

at trial?  12

Do you understand that? 13

THE DEFENDANT:  Yes, I do, Your Honor. 14

THE COURT:  Now, also, by offering your plea and15

pleading guilty, you give up your privilege against16

self-discrimination.  Privilege, we all have it.  It means17

that the government can -- including me, not force or compel18

you to give testimony against yourself, that is say19

something through your own words that implicates you in a20

criminal offense.  You can't be forced to do that.  You have21

a right to remain silent.  22

But that's exactly what you're doing this afternoon. 23

Through your own words, you are admitting to having24

committed the crime of manslaughter.  So you're25
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incriminating yourself.  You're implicating yourself with1

your own words in the offense of manslaughter.  2

Do you understand that? 3

THE DEFENDANT:  Yes, I do, Your Honor. 4

THE COURT:  So you can't be forced to do that.  So5

you're giving up your privilege against self-incrimination.6

Do you understand that?  7

THE DEFENDANT:  I do.8

THE COURT:  Now, if I accept your plea today, this case9

will be over in this court.  That means that if there are10

any motions that your attorney didn't file in this case, or11

any motions that he filed that the Court hasn't decided yet,12

those motions will never be reached or decided because this13

case will be over.  14

Do you understand that?  15

THE DEFENDANT:  Yes, I do.16

THE COURT:  Now, if there are any motions brought by17

your attorney that were decided against you in this case, or18

any motions, whether brought by your attorney or the19

Commonwealth, that were decided against you in this case,20

under some circumstances, you might have the right to appeal21

a decision against you to a higher court, to an appellate22

court.  23

But if I accept your plea today, you'll have no24

appellate rights with respect to any decision made by this25

42

42



1-15

court before today.  1

Do you understand that?  2

THE DEFENDANT:  Yes, I do.3

THE COURT:  Because, as I say, if I accept your plea4

today, this case in this court will be over.  5

Do you understand that?  6

THE DEFENDANT:  I do.7

THE COURT:  Now, has anyone forced you to plead guilty8

today? 9

THE DEFENDANT:  No.10

THE COURT:  Now, the prosecutor has promised to11

recommend a certain sentence, and if I don't impose it, I'll12

be giving you -- I promised to give you a right to withdraw13

your guilty plea.14

Other than those two promises, have any other promises15

been made to induce you to plead guilty today?  16

THE DEFENDANT:  No.17

THE COURT:  Have any threats been made to induce you to18

plead guilty?  19

THE DEFENDANT:  No.20

THE COURT:  Now, you've -- have you discussed this21

matter fully with your attorney?  22

THE DEFENDANT:  Yes.23

THE COURT:  You should give great consideration to his24

advice, but I need to make sure that you understand that the25
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decision to offer a plea of guilty in a criminal justice1

system is so fundamental, so important in our criminal2

justice system, that it's the defendant's decision.  3

It's not your attorney's decision.  It's your decision4

and your decision alone.  You should give great5

consideration to his advice, but you don't have to take it6

because you get to make this decision.  7

Do you understand that?  8

THE DEFENDANT:  Yes, I do, Your Honor. 9

THE COURT:  Now I'm going to ask the prosecutor to10

provide a brief summary of the evidence that the11

Commonwealth will expect to present if this matter were to12

proceed to trial, and then I'm going to ask you whether her13

statements of fact about your conduct, whether they're14

substantially correct.  So you need to listen, please. 15

ATTORNEY KIRSHENBAUM:  Thank you. 16

On September 9th of 2012, the Lawrence Police and17

members of the State Police assigned to the District18

Attorney's Office were dispatched to Union City in Lawrence19

for a shooting.  20

Upon arrival, they found Martin Butt lying in the21

street, suffering from a gunshot wound to the back of the22

head and the back.  He was taken to Lawrence General23

Hospital and pronounced dead a short time after arrival.  24

Investigators began to canvass the area and spoke to25
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Mr. Butt's friends and family.  Through investigation, they1

learned that Mr. Butt and an associate had allegedly robbed2

a heroin dealer a week prior to the shooting, and the dealer3

had been looking for Mr. Butt for retaliation.4

With the help of some of Mr. Butt's associates, this5

heroin dealer had lured Mr. Butt down to Lawrence on the6

morning of September 9th, 2012.  7

When Mr. Butt arrived in Lawrence, this defendant, who8

was an associate of the heroin dealer as well as other9

associates, confronted Mr. Butt on Union Street.  The10

defendant then took out a firearm and shot Mr. Butt once in11

the back and once in the head.12

Those are essentially the facts.  13

THE COURT:  Mr. Vazquez, are the facts stated by the14

prosecutor as the alleged conduct by you substantially15

correct?16

THE DEFENDANT:  Yes, Your Honor. 17

THE COURT:  I need to tell you, as I tell all18

defendants who offer pleas in this courtroom, if you are not19

a citizen of the United States, you are hereby advised that20

the acceptance by this court of your plea of guilty will21

have consequences of deportation, exclusion from the issues22

of the United States, or denial of naturalization pursuant23

to the laws of the United States.  24

Do you understand that?  25
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THE DEFENDANT:  Yes, Your Honor. 1

THE COURT:  I forgot to ask you earlier, Mr. Vazquez,2

where were you born?  3

THE DEFENDANT:  In Lowell, Mass.  General Hospital. 4

THE COURT:  Here in Massachusetts. 5

THE DEFENDANT:  Yes.6

THE COURT:  I also need to tell you the conviction of7

this offense by way of your guilty plea will require you to8

provide a DNA sample for inclusion in a statewide DNA9

database.  10

Do you understand that?  11

THE DEFENDANT:  Yes, I do, Your Honor. 12

THE COURT:  Now, because of the expected sentence in13

this case, I'm required by law to talk to you about a14

particular statute here in the Commonwealth of Massachusetts15

called the habitual offender statute.  16

This may or may not in the future have any application17

to you, but the law requires me to explain it just so that18

you know that there is a possible consequence of your guilty19

plea today before I accept your plea.  20

Now, this habitual offender statute needs to be21

explained to you because today you're going to receive, if I22

accept your guilty plea, a sentence of more than three years23

in state prison.  24

So, given that, if at some time in the future you are25

46

46



1-19

convicted of a new, brand new, future felony offense of a1

type designated in the habitual offender statute, after2

earlier having been convicted of at least two prior3

designated felony offenses that resulted in sentences and4

commitments of not less than three years in prison, then for5

the future felony conviction you would have to be sentenced6

to imprisonment in state prison for the maximum term7

provided by law for the felony offense.  Your sentence could8

not be reduced or suspended and you'd be ineligible for9

probation, parole, work release, furlough, or deductions for10

good credit -- good time credit.11

Do you understand that?  12

THE DEFENDANT:  Yes, Your Honor. 13

THE COURT:  Now, after everything we've discussed14

today, do you still wish to plead guilty the reduced charge15

of manslaughter pending in the indictment against you?  16

THE DEFENDANT:  Yes, Your Honor. 17

THE COURT:  Do you wish to discuss anything with your18

attorney before I accept your plea?  19

THE DEFENDANT:  No.20

THE COURT:  All right.  I hereby do accept your plea to21

the offense of manslaughter.  And I make the following22

findings:23

I find the defendant is fully competent to waive his24

rights and plead guilty, he fully understands the rights25
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he's waiving and the consequences of his plea, and he's1

pleading guilty freely, voluntarily, and intelligently.2

I finally find there's a sufficient factual basis for3

the plea to the offense on which the defendant now stands4

convicted.  5

Mr. Vazquez, you may step down and return with your6

attorney to the podium right there in the middle of the7

courtroom. 8

(Pause)9

THE COURT:  Ms. Kirshenbaum.10

ATTORNEY KIRSHENBAUM:  Thank you, Your Honor.  I'd just11

say briefly, before Mr. Butt's sister and father approach,12

that this is obviously a horrific and senseless crime, one13

deserving of the most severe penalty.  14

Any reduction in sentencing that's been reached at this15

point is as a result of extensive conversation with every16

member of the investigative team as well as the family and17

this defense counsel, and also in light of the merits of the18

motion to suppress that's pending in the Court.19

But Mr. Butt's sister, Allison Butt, as well as his20

father, Martin Butt, would like to approach and allocute.21

THE COURT:  They may do so. 22

(Pause)23

THE COURT:  You may sit or stand at your choice,24

whichever you're more comfortable.  All right.  Thank you. 25
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And I'll ask you to identify yourself for the record,1

please. 2

ALLISON BUTT:  My name is Allison Butt.  3

THE COURT:  And your relationship to Martin Butt?  4

ALLISON BUTT:  I'm his sister.5

THE COURT:  Thank you.  You may -- just speak in a6

loud, clear voice so everyone can hear you, please. 7

ALLISON BUTT:  Thank you.8

My brother's name is Martin Angelo Butt.  He was a son,9

a brother, a grandson, a nephew, a cousin, a boyfriend, a10

friend, and he was loved by so, so many people. 11

Marty had a whole life that consisted of so much more12

than an addiction.  That was such a small part of who he13

was.  14

Losing Marty has destroyed our family.  There isn't a15

day that goes by that we don't wake up with a hole in our16

hearts.  Each day we realize all over again that we will17

never see Marty again, a thought that is as painful now as18

it was on September 9th, 2012.  19

We will never see Marty get married, or have children,20

or grow old.  We won't get to celebrate joyous occasions21

with Marty ever again.  My mother won't get to dance with22

her only son at his wedding.  Every morning, my father23

drives to work in a truck full of his only son's tools, his24

initials still printed on them.  We face heart-wrenching25
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reminders of losing Marty on a daily basis.1

We no longer get to celebrate birthdays with Marty. 2

Birthdays and holidays are now just a bittersweet reminder3

of what our family was before this tragedy.  We are often4

kept awake at night wondering what Marty's last moments of5

life were like, how terrified he must have been, and did he6

feel any pain?  7

We wish desperately that there was something we could8

have done to prevent that fear and pain from ever happening. 9

But we can't.  All we can do is keep Marty's memory alive: 10

his handsome face, his contagious laugh, his ability to11

light up a room with his smiles.  12

Marty is gone forever.  Nothing will ever bring him13

back.  And that is a devastating reality that I don't think14

we will ever come to terms with.  15

THE COURT:  Thank you.16

Do you wish to add anything to that?  17

MARTIN BUTT, SR.:  No.18

THE COURT:  All right.  You may step down.  Thank you19

very much. 20

(Pause)21

THE COURT:  Ms. Kirshenbaum.  22

ATTORNEY KIRSHENBAUM:  With that, I'd just ask the23

Court to adopt the agreed-upon 18 to 20 year committed24

sentence.25
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THE COURT:  Thank you. 1

Mr. McCall.2

ATTORNEY MCCALL:  Likewise, Your Honor.  I would ask3

the Court to adopt the agreed-upon sentence.  4

As Ms. Kirshenbaum, I think, has noted earlier, it's5

one that was well thought out and discussed among many6

people.  7

Mr. Vazquez was 18 years old at the time of this8

incident.  From his early school years, Your Honor, he was9

recognized as someone that had significant cognitive10

limitations.  11

Just reading very briefly from a report in 2008,12

Mr. Vazquez had a history of functional illiteracy,13

significant deficits in cognitive, social, and emotional14

functioning, disorganization, and impulsivity, and15

intellectual functioning in the mildly mentally retarded16

range.17

And for all of these reasons, that the joint18

recommendation to the Court was well thought out, and19

everybody is aware of all the consequences, Your Honor, I'd20

ask the Court to adopt the agreed-upon recommendation. 21

THE COURT:  Mr. Vazquez, your attorney has spoken on22

your behalf.  And I will be -- now that I've heard from both23

counsel and heard from the victim's family, I will be24

imposing the jointly recommended sentence.25
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But before I actually do that, you have a right to1

address the Court.  You have a right to talk directly to me2

if you wish.  It's a right you have.  It's not an3

obligation.  It's not a requirement.  You need say nothing. 4

But if you wish to say anything before the sentence is5

imposed, now is your opportunity to do so.  6

Do you wish to speak?  7

THE DEFENDANT:  No, Your Honor.  8

THE COURT:  I'm going to accept the joint9

recommendation of the parties.  And on so much of the10

indictment that charges Mr. Vazquez with manslaughter, I11

will impose a sentence of not less than 18, not more than 2012

years, in state prison.  13

I will waive the indigent counsel fee.  You were14

appointed -- 15

ATTORNEY MCCALL:  Privately retained, Your Honor. 16

THE COURT:  Private.  Okay.17

Then I will impose the victim-witness fee of $90.  18

(The Court and clerk confer)19

THE CLERK:  May I impose sentence, Your Honor? 20

THE COURT:  Please. 21

THE CLERK:  Albert Vazquez, on Indictment Number22

ESCR-2012-1438, Count Number 1, charging you with so much of23

this indictment that alleges manslaughter, the Court having24

accepted your plea of guilty, the Court finds you guilty and25
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orders that you be punished by imprisonment for a term not1

less than 18 years, not more than 20 years, and that2

sentence to be executed upon and within the prisons of the3

Massachusetts Correctional Institution at Cedar Junction.4

You stand committed in execution of that sentence.5

The Court further orders the $90 victim-witness fee.6

And for the record, sir, you have 1,030 days credit.  7

Thank you.  8

ATTORNEY MCCALL:  Thank you very much, Your Honor.9

ATTORNEY KIRSHENBAUM:  Thank you, Your Honor.  10

(Proceedings concluded)11
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Essex, ss. 

Commonwealth 

v. 

Alber·t Vazquez 

COMMONWEALTH OF MASSACHUSETTS 

Superior court 
No. 1277CR01438 

MOTION TO WITHDRAW GUILTY PLEA 8ND TO VACATE 
ILLEGAL SENTENCE 

Now comesathe defendant in the above-criminal matter 

-pursuant to Mass. R. Crim. P. 30(a) and (b), moves this Honorable 

Court to withdraw his guilty plea ahd to vacate his illegal 

sentence, and that he is resentence in accordance with the 

provisions outlined in commonwealth v. Matt~.§_, 493 Mass. 216 

(2024). The defendant, who was a juvenile at the time of 

his guilty plea, should not be held to the sentence handed 

out to him as an adult that he is currently serving time under. 

In accordance with Mattis, supra, the defendant, seeks resentencing. 

WHEREFORE, the defendant prays that this Court grants 

this motion and withdraw his guilty plea anq vacat~.::his il­

legal sentence. 

Da1:ed: 

Respectfully,.~submi t ted, 

Albert Vazquez, prose 
SBCC 
1 Harvard Road 
p.o. Box 8000 
Shirley, Ma. 01464 
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COMMONWEALTH OF MASSACHUSETTS 

Essex, ss. Superior Court 
No. 1277CR01438 

Commonwealth 

v. 

Albert Vazquez 

AFFIDAVIT OF ALBERT VAZQUEZ IN SUPPORT QF MOTION 
TO WITHDRAW GUILT\' PLEA AND TO VACATE IJ;LEGAL SENTENCE 

I, Albert Vazquez, hereby depose and st~te the following 
to be true, that: 

1. I am the defendant in the above-criminal matter. 

2. When the 
old at the time. 

incident occurred here, I was only 18 yea.rs 
I was to be tried as a~ adult for manslaughter. 

3. On January,, li, 2024, the SJG handed down the decision 
in Commonwealth v. Mattis.1_ 493 Mass. 216 (2024), and recognized 
that people my age up to 20 years of age are considered as 
"emerging adults." Tltis ruling was applied retroactively, 
which made it appl:i:eaqle to me as well. 

4. If I was considered under the "qual:1.t.ies of youth," 
I would not have been \considered an adult at the time, nor 
sentenced as such at bhe time~ but I was. My sentence, there­
fore, is illegal and tam entitled to resentencing under the 
Mattis ruling. 

5. As a juvenil , I would not have been sentenced to 
18 to 20 years. I wo ld have received much liess time, because 
I would have been ame able to be redeemed andl not considered 
"ir:eelcleemable 11:as was he case here. 

6. I believe th·,t justice ~ay not have ·:been done, and 
that I am entitled to' ,dthdraw my guilty plea'.1 and that my 
sentence that is ille ai be vacated, and that'·, I am resentenced 
in accordance with Ma t,tis, supra. 

Signed under the bains and penalties of perjury. 

AFFIANT, 

Dated: 
Albert Vazquez, 

I 
I 
' 

I -pose 
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COMMONWEALTH OF MASSACHUSETTS. 
Essex, ss•. 

Commonwealth 

v. 

Albert Vazquez 

Superior Court 
No" 1277CR01438 

MEMORANDUM OF LAW IN SUPPORT OF MOTION TO WITHDRAW GUIL'JlY PLEA AND TO VACATE ILLEGAL SENTENCE 
STANDARD OF REVIEW 

"A postsentence motion to withdraw a plea is a request 
for postconViction relief. Postconviction motions to withdraw· 
pleas are treated as ,'rations for a new trial"." Commonwealth 
v. DeMarco, 387 Mass. 481, 481-482 ( 1982), cf ting Commonweal th 

Cornrnonweki th v. Penrose, 
v. Huot, 380 Mass. 40~• 406 (1980); 
363 Mass. 677, 681 (1r73), Mass. R. Crim. P\ 30(b) allows 
a judge to grant the fefendant 's motion only.;i "if it appears 

' 
that justice may not l}ave been done. 11 Moreo1er., a postsentence 
motion to withdraw a plea should only be gra ·,ted by a judge 
if the defendant adva~ces a credible reason hich outweighs 
the risk of prejudice \a the Commonwealth. D arco, supra, " 
at 486. Judges, there/ore, should rigorously apply the Mass. 
R. Crim. P. 30(b) stan[ard, and all~w defenda , ts to withdraw 
their pleas after sent, ·ncJ.ng only "1f it appe rs that justice 

done\.,n Commonwealth 
may not have been v. Fane li, 412 Mass. 
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497, 504 (1992), cit~ng Commonwealth v. DeMar.co, supra at 

481-482. 

"AnY person who is imprisoned or whose liberty is restrained 

pursuant to a criminal conviction may at any time, as of right, 

file a wr,iitten motionr equesting the trial judge to release 

him or her or to correct the sentence then b~ing served upon 

the ground that the c;:onfinement or restraint .was imp~sed in 

violation of the Con.$titution or laws of the United States 

or of the Comrnonweal~P- of Massachusetts. 11 Mass. R. Crim. P. 

30(a). 

STATEMENT OF THE CASE 

On September 9, 2012, the defendant wa~ indicted out 

of the County of Essex by a grand jury for manslaughter, pur-

suant to G.L. C. 265, § 13. The defendant ~as eighteen years 

The deJ.endant 's motion 
' 

of age at the time o~ the incident. 
,' 
' 

to dismiss was denied on December 24, 2013. I The defendant's 
' 

motion for grand jur1 inforrnation:rwas 
j 

denie without prejud-

ice 'Oil December 24, ~-~13. 

competency .t.o stand trial 

was denied on 

fendant pled 

Feb:sua,yy6, 

guilty lio 18 

A hearing washed on the defendant's 
I 

on -December 23, 2 ·14. That motion 
I 

' 2015. On August 19, 2015, the de-

to 20 years on th manslaughter 

indictment. He now eeks resentencing under the Mattis decision. 
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ARGUMENT 

I. THE DEFENDANT, WHO WAS A JUVENILE AT THE TIME OF THE INCIDENT, RECEI~ED TOO MUCH TIME WHERE HIS .SENTENCE WAS NOT MEASURED AS IF HE WAS A JUVENIIE, AND HIS GUILTY PLEA SHOULD BE WITHDRAWN AND HIS ILLEGAL,: SENTENCE VACATED •. 

When it -comes to determining whether a punishment is 
constitutional under either the Eighth Amendment to the United 
S~ates Constitution or art. 26 of the Massachusetts Declara­
tionr1of Rights, youth matters. Commonwealth y. Mattis., 493 
Mass. 216, 216-217 (2~24). In evaluating the constitutionality 
of a sentence, this court is guided by "[t-Jht} fundamental 
irnperative·of art. 26 that criminal punishment be proportioilate 
to the offender and th4? offeuse. 11 Mattis, suJ,?ra at 221, citing 
Diatchenko II 466 Mass. at 671. 

1,1 
There are many pzjoblems with Mr. Vazquez's sentence and , 't I 

guilty plea. Based ◊,. Mattis, supra that is :\retroactive, 

the defendant was a jt.ivenile at the time of Bhe incident and 
subsequent indictment :f;or manslaughter. He ~~,s not processed 

as a juvenile and ·went--;_.
1 

through the bindover ~i1~ocess within 
I: I juvenile court to see !.f he was redeemable o.,1 not, He was 

not measured on the mi igating qllalities of y uth. 
i, 1,, 

' The "mitigating 9 alities Of youth" mustl,'be taken into 
'i 

consideration when it 
1 

:3-me to Mr •. Vazquez sen: encing here, 
which was not the 

Johnson v. Texas:,, 

J! 
cas e.o, See Mat tis ; 
c I ,09 JS. 350, 367 

493 Mass.! at 223, citing 

(1993). y it is 'im-
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portant is because he has what is called 

bility" as a juvenile. Looking attit at 

11di.rinish~d culpa-­

th_af aspect, one 

can only come to the conclusion that the penological _justi­

fication here is incopsistent with a youthful offender in 

comparison to an adul~. Accord Roper v. Simmons, 543 U.S. 

551, 570-5 71 ( 2005 )( "[ o ]nee the diminished c'llpabili ty of 

juveniles is recognized,. it is eviden,t that' ··the penological 

justification for the death penalt!y,apply to them wit);l.,1lesser 

force than to adults") .• 

In Graham v. Florida, 560 U.S. 48, 76 (2010), the United 

States 

to the 

Supreme_Court _,tated,that an 11offende:i: 1 s age is relevant 

Eighth Amendmeijt, and criminal proced re laws that 
11: 

fail to take defendan· -~-1 youthfulness into a count at all 

would be flawed." Th ·S is not s.:.-cVf.di:tw; that th' sentencing court 

failed to take this·i.lo account at the time 

because the laW then , ,1d not apply, but it d 
' 

Mr. Vazquez's sentenc '. '. illegal under current 

What Wf"S lil~t don~ with this defendant t 

sentencing and should 'be done now to determi 

lenient sentence, is t;Jtat this court must no 

" 

It couldn I t 

es now making 

aw. 

n during·his 

a much more 

consider "miti-

gating qualities of yo;tt~" in fotmulating a s .ntence. In 

this case, a sentence i·'hat will come into the elvolving stand­

.ards of decency as appr 'ied to juveniles or em rging adults. 
I 
' What we know is -that I: is defendant was immat re, irresponsible, 
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impetuous, and reckl_,ss in his behavior, which. would coin-
1 . 

cide with him being sentenced in proportion to his level of 

culpability. What is Clear that "the brain_s of emerging adults 

are not fully mature~-" Matt:i.s, 493 Mass. at 225 (emphasis 

added). Mr. Vazquez at the time,."Of sentencing Qad the same 

core nei.troih@gio~l :::.:tiharacteristias as juvea!llles have. The 

·defendant, at the time, was more similar to six teen and sev·e:R ... 

teen year olds in th~ terms of impulse control. Id. What 

is also clear is that this defendant was prqne to engage in 

risky behavior. Id. I·t 226. 

that has to be co:nsi ered in 

Peer influence is another factor 

resentencing Mr-.• Vazquez. It 

is clear that Mr. Vazquez have greatei capacity tot.change 

than older individuals makes his sentence illegal, because 

' that factor was not ~onsidered here. He was· treated as an 

ir~edeemable adult i~stead of an immature juvenile with diminished 

culpability. 

He was not give~ that chance- Instead, he was sentenced 

to the maXimum,sentence of 20 ~~ars and no iess than 18 years 
i. 

for said offense. H1wever, if he was consi4ered as a juvenile 

and considered as a ~Outhful offender, he wduld have received 
Ii ij 

less time th{:ln what ~~ received currently a~ an adult. More-

over, if he was foun~ guilty for murder as 
I 

youthful offender, 
.. I 

he would have receiv~d a sentence no greater,: .:_'than 15 .. 20 years. 
I:' I' · 

Thesei'I:an:t.ans were nol considered then but m st be considered 

I' now, post Mattis. ; 1 

t 1.1 
1:, : 

I ii 

I

; 11, 
' ii 

f; i11: 
1'· ' 

ii 
:1 
1! 
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' Since emerging adults require different treatme~t from 

older adults in the penological context, then it would be 

consistent with this proposition that Mr. V~zquez be permitted 

to wi t_hdraw his guilty plea and v-.a:io.ait.e his iJ.:legal sentence 
I 

and to be resentence(Jl in accordance with the evolving standards 

of decency as outlin~d in Commonwealth v. M~ttis, 493 Mass. 

216 (2024). 

It is clear fro~ this record that Mr. Vazquez raises 

a "credible reason" why justice may not hav~ been done, Mass. 

R. Crim. P. 30(b), C~mmonweal th v. De Marco, · 387 Mass. 481, 

481-482 (1982), and 1\rhy his plea should be withdrawn and his . I 

sentence vacated, and to be resentenced bec~use his sentence ·/, 

of 18-20 years as an ,rdult without cons.ider:'·ng "mitigating 

factors 11 of youth wal· ants the relief he se ks herein. See, 

e.g., Commonwealth vl,:!selavaka, 469 Mass •. 5.;,?, 513 (2014)(A 
I ;,l 

defendant 1 s expectatt;?n of· finality is dimiI 1:-lshed when his 

or her sentence is i.li:legal); Commonwealth v ~:: Costa, 427 Mass. 
'' 139, 143 (2015)(rule ;S0[a] proper mechanism i or judge to correct 

now unconstitutional IJife sentence); Common ~alth v. Sallop, 
!' 

472 Mass. 568, 570 ( ~15)(judge not merely ligated to vacate 
' 'I illegal portion_ of s !' tence, but also permi 1! ed to restructure 

over-all sentence, pti! vided new sentence do': not violate 

double jeopardy) . 
I 
1 
I 
l 
n 

1 
I 
-.; 

I 
!I 
' 
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CONCLUSION 

·For the reasons stated herein, Mr. VaZquez 1 s guilty Plea ., 
' should be withdra~tn', his sentence vacated, ~nd that he is 

afforded resentencing in conformance with tµe provisions outlined 
in Commonwealth v. Mattis, ~93 Mass. 216 (2024). In the 
interest of justice, this motion should:•.be kllowed. 

Dated: 

Res1>ectfully Submitted, 

Albert V'azquez,/pro se 
SBCG . 
'1 Harvard Road 
P.O. Box 8000 
Shirleyt;, Ma. 01464 

CERTIFICATE OF SERVICE 

I, Albert Vazque·z ;. certify that I caus d a true copy of the foregoing to be served upon, Paul F. Tucker, District: 
Attorney, Ten Federal;l.Street ~ Salem, Ma. 01 }0~ by first class 
mail, postage prepaid •. 

Albert Vazquez 1 Dated: 

I 

I 
j 

-1 
I 
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COMMONWEALTH OF MASSACHUSETTS 

SUPERIOR COURT DEPARTMENT 
DOCKET NO, 1277CR01438 

COMMONWEALTH 

v. 

ALBERT VAZQUEZ 

COMM:ONWEALTH'S VERIFIED OPPOSITION TO 
THE DEFENDANT'S nMOTION TO WITHDRAW GUILTY PLEA 

AND TO VACATE ILLEGAL SEN!t?ENCE" 

The defendant, -Albert Vazquez, pled gUilty in 2015 to 

manslaughter, as a lesser included offense, after having 

shot to death the victim, Martin Butt. Ccnsistent with the 

joint recommendation of the parties, Vazquez was sentenced 

to 18 to 20 years in prison. 

Records indicate that the defendant (d.o.b. 4/10/1994) 

was 18 years old when he committed this offense on 

September 9, 2012. He now claims that hi.5 sentence is 

illegal under the recent decision in Commcmwealth v. 

Mattis, 493 Mass. 216 (2024), and that he should be 

permitted to withdraw his plea. In Mattif 1 the Supreme 

Judicial Court he-Jd that life without parole sentences were 

' unconstitutional f:or 18-to-20-year-old youthful offenders 

convicted of first-degree murder. Because this defendant 

was neither convicted of first-degree muraer nor sentenced 

to more than he co:J.ld have been had he be(~n sentenced for 
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first degree murder under Mattis, his claims should be 

rejected and his ~ule 30 motion should be denied. 

BR:IEF STATEMENT OF THE CASE AND FACTS1 

On December 20, 2012, the defendant, Albert Vazquez, 

was indicted .for murder in the September 9i, 2012, shooting 

death of Martin By.tt (No. 1277CR01438). A co-defendant, 

Jose Rivera, was also indicted for murder on that date (No. 

1277CR01437) . 2 Vazquez, who was the shooter, as described 
' 

infra, ultimately entered a guilty plea td the lesser 

offense of mansla~ghter on August 19, 201~ (Feeley, J., 

presiding} . 

At the plea hearing, the circumstanc~s of the offense 

were described by ,the pr9secu:.or and acknoHledged under 

oath by the defen~ant as follows: 

On Sept_ :tber 9th of 2012, the La rence Police 

and members :, the State Piolice assi ned to the 

District Att9:tney's Office were disp tched to 

Union City L!, Lawrence for a shootin . 

Upon ar.1z,~val, they found Martin !Butt lying 

in the stree ", suffering from a guns Ot wound to 

the back of e head and the back. ·J was taken 

1 Provided with i;":
01

.is filing is the defen ,ant1 s change of 

plea transcript ct' i:.ect August 19, 2015 ("P, Tr."), which the 

defendant did not ]provide. The defendant, s "Memorandum of 

Law in Support of· iMotion to Withdraw Guil y Plea and to 

Vacate Illegal Selttence" is cited as ("Me 'to") • 

2 On November 4, !:a014 1 following a jury .t·ial, Rivera was 
•i:: 

convicted of the 's' sser offense of second degree murder 

(No. 1277CR01437),·! He was sentenced to a _parolable life 

term. with a 20-ye 't· minimum sentence. I · 
I' 

2 
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to Lawrence General Hospital and pronounced dead 
a short time after arrival. 

Investigators began to canvass ~he area and 
spoke to Mr. _Butt's friends and family. Through 
investigation, they learned· that Mr. 'Butt and an 
associate had allegedly robbed a heroin dealer a 
week prior to. the shooting, and the deal~r had 
been looking for Mr. Butt for retaliation. 

With thE~- help of some of Mr. But-t' s 
associates, this heroin dealer had h~red Mr. Butt 
down to Lawr~nce on the morning of SE!ptember 9th, 
2012. 

When Mr. Butt arrived in Lawrence, this 
defendant, who was an associate pf t~e heroin 
dealer as well as other associates, confronted 
Mr. Butt on qnion Street. The defenQant then 
took out a firearm and shot Mr. Butt.once in the 
back and one~ :1;.-n the head. 

(P.Tr. 16-17). 

In support o:t!' the lesser plea and th€· jointly 

recommended senteqce of 18 to 20 years in state prison, 

defense counsel highlighted that the defeqclant was 18 years 
' 

old when he commi~e,d this crime and _,had ~'-dioc,umented 

history of "funct"J:onal illiteracy, signif~=cant deficits in 

cognitive, socialr, and emotional function, ng, 

disorganizatioll, aind impulsivity, and int ·fleCtual 

functioning the mildly mentally retarded hge" (P.Tr. 23). 
. ' 

The judge subsequ,rtly accepted the plea 
1

:, nd imposed the 

agreed-upon sentetj.~~ of 18 to 20 years inl- state prison, 

with credit for 1030 days 

On November 

Supreme Judicial 

' 4P' 2024, 
I 
i 
~ourt's 

previously serv d (P.Tr. 24-25). 

i 
following the r~lease of the 

: 
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Mattis, 493 Mass. 216, {2024), the defendant filed a 

'~Motion to Withdraw Guilty Plea and to Vacate Illegal 

Sentenceu premised on the fact that he was 18 years old 

when he committed this crime and asserting that his 

sentence was ille9al in the wake of Mattis. J On November 
. I 
I 

14, 2024, the Court- (MaCarthy-Neyman, J.) ordered the 

Commonwealth to file a response within 60 days, which the 

Commonwealth timely does. 

ARGUMENT 

INTRO: STANDARDS FOR REVIEWING THE DEFENDANT' S CLAIM 

Motions for new trial are granted only in 

"extraordinary cirpumstances," Commonwealt.h v. Comita, 441 

Mass. 86, 93 (2004), upon a showing that ''justice may not 

have been done." Mass. R. Crim. P. 30 {b) · ~ Commonwealth 

v. Moore, 408 Mas~. 117, 125 {1990). The motion is 

"addressed to the found discretion of the·judge." Id. at 

125 (internal cita ions omitted). 

The Court "mi decide a Rule 30(b} motion based solely 
'' 

on the affidavits! ·(and] may discredit untru,stworthy 
I 

affidavits," Cornm9rwealth v. Lopez, 426 Mass. 657, 663 

(1998), even if n~r-hing on the record dir~ctly disputes 

I : 

them, Commonwealth v. Rzepphiewski, 431 Mpss. 48, 55 
Ii I 

----------1r- 'I 

3 The defendant s$,.multaneously filed sev~ral related 

motions, includin a motion for an evide~ifi-ary hearing, 

motion for the ap intment of counsel. ,·.:',I 

11 
4 :11 

!ill, 
,,1! 

and 
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(2000). See Mass. R. Crim. P. 30(c) (3). "[T]he judge need 

only proceed to e,ridentiary hearing where a .substantial 

issue is raised b¥ the motion or affidavits and is 

supported by a substantial evidentiary showing.u Lopez, 

426 Mass. at 663 (.internal citations omitted); see also 
I -- ---

Commonwealth v. Pingaro, 44 Mass. App. CL 41, 48 (1997). 

Th.is strict standqrd promotes finality antj judicial 

efficiency, reserving the expenditure of limited public 

resources for cas'ts that "truly warrant[] revisitation of a 
f 

final criminal juc).{lment in the interests c,if justice.u 

Lopez, 426 Mass. ~t 663. 

I. THE RECENT ~TJ:S DECISION PROVIDES 110 GROUNDS FOR THE 
DEFENDANT TO ~ITHDRAW HIS GUILTY P~ OR OBTAIN 
RESENTENCING 

In Commonwealth v. Mattis, 493 Mass .. ::216 (2024), the 

Supreme Judicial c''urt extended the rule cJ Diatchenko, 4 

which concerned j~ ::,eniles, and held it wa,,, unconstitutional 

t I : 

for defendants co1 /cted of first degree ~.rrder who were 

aged 18 to 20 (so•-r·alled "emerging adults~ i) at the time 
t I 'I 
j I " 

they committed thEt 1 murder to be sentencect;fo nonparolable 
I 

life terms. The ;i;,c_ 1ing applies retroacti _f;ly, with 
' ,,, 

permissible minim~~f terms depending upon ', ::: e "next most 

severe penalty tha .was applicable on the ate of the 
l 
I 

4 Diatchenko v. 
466 Mass. 655 (201 

' 

istrict Attorney for 
), S.C., 471 Mass. 12 

5 

11 

e Suffolk 
015). 

Dist., 
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I 
i: 

offense." Id. at, 237. Where this murder: :was committed on 

September 9, 2012, the defendant, had he been convicted of 

first degree murder, would have been entitled, under 

Mattis, ''to parole· eligibility after serving between 

'' li-fteen and twentjr....:five years in prison. See G.L. c. 279, 

G. L. c. 279, § 24, as amended through St. 2012, c. 192, 

§ 46." 5 Id. at 217. 

The sentence the defendant received fOr his 

manslaughter conviction is neither incorr~ct nor illegal in 

consideration of the Mattis decision. First, Mattis is not 

directly applicable to him; rather, it governs the 

permissible sentence for 18-to-20-year-old defendants 

convicted of first degree murder. Second, the holding in 

Mattis does not iq any way suggest that the defendant's 

sentence is improper or unlawful. H.is 1slyear minimum term 

for manslaughter is seven years less thar'i the maximum 25-

year minimum term'that could be imposed under Mattis had he 

been convicted of first-degree murder. Ae such, there can 

be no claim of disproportionality, even assuming that the 

"proportionality"_ type analysis instituted in Perez with 

regard to juvenile offenders might be extended to 18-to-20-

s The defendant i"Acorrectly asserts in his memorandum, p. 
5, without citation, that had he been com.~icted of first­
degree murder, und1:=r Mattis, '\he would havJe received a . , I 
sentence no great,r than 15-20 years." 1 

li 6 
;I 

i 
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year-old offender$. See 

677, 686 (2017) (holding 

Commonwealth v. ~erez, 477 Mass. 

that juveniles cdnvicted of 

nonmurder offenses in the wake of Diatchenko could not be 

sentenced to an aggregate time to be served prior to parole 

eligibility greater than a juvenile convicted of murder 

could be sentenceq, absent a hearing pursuant to Miller v. 

Alabama, 567 U.S. 460, 477-478 (2012); at such hearing, the 

judge would deter!l!ine whether "extraordinf:try ci:i=cumstances 

warrant a sentenc~ treating t~e juvenile defendant more 

harshly for paroI~, purposes than a juvenife convicted of 

murderu) . 6 

Third, and finally,. the defendant, has produced no 

evidence to suppont his assertion that he would have been 

sentenced to less time if the sentencing judge had been 

aware of the subs~quent ruling in Mattis.· The defendant 

did not provide a 1 transcript of his plea cqlloquy in 

connection with this motion, although he 

treated as an irr~deemable adult instead 

r sserts, " [hJ e 

Jf an immature 

was 

juvenile with diminished culpability" with! regard to this 

plea and sentence 1 See Memo 4-5. "In a 

trial, the burden,is on the defendant to 

i·otion for a new 

" :rove facts that 
•I 
. i ! are ,neither agreed uoon nor apparent on he face of the --+-- I' 

& The CommonweaJ~::t"·h is aware of no cases/. ~s yet, extending 
the Perez ruling ·o Mattis defendants, bu I acknowledges 
that such outcome- :15 likely when the issu.' 1 .irises. ' '' :, : 

'I 7 

I. ' 1' 
, 'r !' 

I 
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record. 1
" Commom$~alth v. Comita, 441 Ma•~· 86, 93 (2004), 

,, I W' 

quoting Commonwealth v. Bernier, 359 Massi 13, 15 (1971); 

see also Rasheed .v. Commonwealth, 440 Mass. 1027, 1027 

(2003) (pro se litigants are held to the same standard as 

those represented by counsel). Although :Lt was the 

defendant's bur~e1{ to produce this transcfipt, in the 
. 

interest of having all pertinent information before the 

Court, the Cornrnon~ealth obtained a copy of the transcript 

and has provided i·t here. It establishes· that the 

defendant's age of 18 at the time of this offense, and 

characteristics o~ youth particularly doc4mented as to him, 

such as impulsivi~y and deficits in his cognitive 

functioning, were '·'~aired by defense counsel at sentencing 

and thus fully be.fore the Court for its c, :i.:der·ation 

(P.Tr. 23). In ad9ition, the fact that a·lesser plea and 

sentence to a ter1 of 

imposed suggests ~hat 

years were jointly 

the sentence impose 

fair and just by the defendant and his co 

no stretch of the imagination, viewed as 

~commended and 
I 
·I! was considered 
:I 
:1 

fsel. He was, by 

J "irredeemable 

ii 
adult'r (Memo. 5) py· the terms of this p·le · bargain, which 

reduced what was, .. i~t that time, a potenti /'ily nonparolable 

life sentence, to a term of years commens ate with his 

I s 
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I. 

I.I • NO EVIDENTIARY HEARING rs WARRANTED 

The defendant's motion may be properly denied without 

an evidentiary hearing. The decision whether to decide a 

motion for new trial on the basis of affidavits or to hear 

oral testimony is left to the sound discretion of the trial 

judge. CommonweaJ1th v. Morgan, 453 Mass. 154, 6'1 {2009). 

"If the theory of the motion, as presented by the papers, 

is not credible or persuasive, holding an evidentiary to 

have the witnesses repeat the same evidence (and be subject 

to the prosecutor's cross-examination further highlighting 

the weaknesses in that evidence) will accqmplish nothing." 

Commonwealth v. Goodreau, 442 Mass. 341, J48-349 (2004). 

Here, where nb substantial issue has· 'been raised as to 

any of the claims advanced by the defendant, no evidentiary 

hearing is warranted. 

CONCLUSION 

For the reasons set forth herein, thi defendant's 

motion should be 1enied. Because no fact1al dispute has 

' arisen that would 'benefit from airing at · p, evidentiary 

hearing, denial is appropriate on the ple'dings, pursuant 

to Ma?S. R. Crim. P. 30 {c) {3), i 

9 
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Dated: January 13., 2025 

FOR THE COMMONWEALTH: 

PAUL F. TUCKER 
DISTRICT ATTORNEY 
FOR THE EASTERN DISTRICT 

/ s / Catheriru,. LN'.)$Wiw Semel, 
CATHERINE LANGEVIN SEMEL 
ASSISTANT DISTRICT ATTORNEY 

FOR THE EASTE~N DISTRICT 
Ten Federal Stree} 
Salem, Massachustj\ts 01970 
(9781 745-6610 eit. 5014 

BBO ~ 639596 

VERIFICATION 

I, Catherine Langevin Semel, hereby yerify under the 
penalties of perj~ry that the information contained in this 
opposition is true to the best of my knowledge and belief 
and based on my r6view of the pertinent r~cords, 

Dated: January 13, 2025 

/ s / Catherme, L~Cw Sem,e.l, 
Catherine Lang~semel 
Assistant Distri 1t Attorney 

CERTIFICATE OF SERVICE :' 

I hereby cer½-ify under the penalties !pf perjury that 
on January 13, 20~~, I caused a copy oft ·g within 
opposition and it~! attachments to be serv r· by first-class 
mail, postage pre~>·aid, on Albert Vazquez, ,,:sec, 1 Harvard 
Road, P.O. Box 80 ~O, Shirley, MA 01464. > 

' I 
' s Catherww, Ltu' Cw Semel, 

Catherine Langev · r: Semel 
Assistant Distri ! ! Attorney 

'i, 

i 
! 

10 

' ' ! I• 
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ESSEX, ss. 

I 

COMMONWEAL TI! OF MASSACHUSETTS 

COMMONWEALTH 

ALBERT VAZQUEZ 

SUPERIOR COURT 
CRIMINAL ACTION 
No. 1277CR01438 

MEMORANDUM OF DECISION AND ORDER ON 
DEFENDANT'S MOTION TO WITHDRAW GUILTY PLEA 

AND VACATE SENTENCE (Paper No. 23) 

On August 19, 2015, defendant Albert Vazquez ("Vazquez") pied guilty to manslaughter 

in connection with the shooting death of Martin Butt. 

On November 4, 2024, Vazquez filed a Motion to Withdraw Guilty Plea and Vacate 

Illegal Sentence (Paper No. 23) ("Motion''). Vazquez, who represents himself, seeks to 

withdraw his guilty plea on the grounds that his sentence was illegal under Commonwealth v. 

Mattis, 493 Mass. 216 (2024). The Commonwealth opposes. After thorough consideration of 

the submissions, the Motion is DENIED. 

RELEVANT PROCEDURAL HISTORY 

The following is the relevant procedural history of this matter, which is taken from the 

docket entries, court papers, and the transcript of Vazquez's chan~:~ of plea hearing. 
' 

On December 20, 2012, 1he Grand Jury returned an indictment against Vazquez charging 

him with the murder of Martin Butts in violation of G.L. c. 265, § ; . Vazquez was arraigned on 

the indictment on January 15, 2013, and attorney James E. McCaH appeared on his behalf. 

Following the denial of Vazquez's motion to dismiss, the Commonwealth and Vazquez reached 

an agreement wherein Vazquez would plead guilty to so much of the indictment as alleges 

Page I of? 
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manslaughter and the parties would jointly recommend a sentence .of incarceration of eighteen to 

twenty years. 

On August 19, 2015, after a thorough colloquy conducted by this court (Feeley, J.), 

Vazquez pied guilty to the lesser-included-offense of manslaughter. During the change of plea 

colloquy, the defendant admitted he shot Mr. Butts once in the back of the head and once in the 

back on September 9, 2012, causing Mr. Butt's death. Vazquez was eighteen years old at the 

time of the offense. Judge Feeley accepted the joint recornmendat¥)n of counsel and sentenced 
' 

V az,quez to eighteen to twenty years' imprisonment. 

On November 4, 2024, Vazquez filed the present Motion. On November 14, 2024, this 

court (McCarthy-Neyman, J.) of~ered the Commonwealth to file a ,written opposition within 

' sixty days. On January 13, 202f, the Commonwealth filed a verifif.d opposition to the 

f ' 
defendant's motion. 1 

· ! 
' 

DISCUSSION I 
"A defendant who wishes to withdraw a guilty plea may filr a motion for a new trial 

uoder Mass. R. Crim. P. 30[(b)]." Commonwealth v. McCulloch, 50 Mass. 483,488 n.7 (2008) 

(citation omitted). Under Rule 30(b), "[t]he trial judge ... may gr , ta new trial at any time if it 

appears that justice may not havG' been done." Mass. R Crim. P. 3· (b). 

A motion for new trial i:i- granted "only in extraordinary cir ;urnstances." Commonwealth 

v. Comita, 441 Mass. 86, 93 (2004). "'Judges are to apply the sta dard set out in Mass. R. Crim. 

P. 30 (b) rigorously, and should only grant a postsentence motion o withdraw a plea if the 

defendant comes forward with~ credible reason which outvveighs e risk of prejudice to the 

Commonwealth.' ... 'This striC: standard for postconviction moti ·us promotes judicial 

1 The Commonwealth provided the court with a transcript of the change ,fplea hearing before Judge 
Feeley, who is now retired. 

Page 2 of7 
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efficiency and finality by discouraging a defendant from entering t guilty plea to test the weight 

of potential punishment .. , only to seek to withdraw the plea later lvhen adverse consequences 

appear."' Commonwealth v. Lopez, 96 Mass. App. Ct. 34, 38 (2019) (quotations and citations 

omitted). With these general principles in mind, the court will address the merits of the Motion . . 
Vazquez argues he should be allowed to withdraw his guilty plea because his sentence is 

. . ' 

illegal. Because he was an "em,,rging adult'1 at the time of the offense, he requests that this court 

resentence him in accordance~ Commonwealth v. Mattis, 493 irass. 216 (2024).2 

In Miller v. Alabama, thp United States Supreme Court CO!jfluded that a sentencing 

scheme requiring mandatory lifrwithout-parole sentences for th4' under the age of eighteen 

violates·the cruel and unusual ~-
1

·i rishment clause of the Eight Am~ dment to the United States 

;.·~ . 
Constitution. 567 U.S. 460, 47 ,'480 (2012). Less than two years: rer, the Supreme Judicial 

. 
Court ("SJC") held that a sent . ce of!ife without the possibility o 

I 
parole for juvenile offenders 

in any circumstance violates 426 ofthe Massachusetts Declara(, ;n of Rights. Diatchenko v. 

District Attorney for the Si!.O"ol11X>ist., 466 Mass. 655, 669-670 (2? i3) (Diatchenko I). On the 

heels of Diatchenko I, the legis ture amended G.L. c. 265, § 2 toi 'quire the imposition of 
!,, ! 

sentences of life with the possi 'lity of parole for those aged follrt en, but less than eighteen, 
I 

convicted of first-degree rnurde '. 

Most recently in Mattis,li(he SJC held that mandatory sent, ;:' es of life without the 

possibility of parole were uneo,ffitutional for eighteen-to-twenty!: ]r-ar-old "emerging adults" 

convicted of first-degree murdei '.. 493 Mass. 216, 217-218 (2024), 1

1!fu reaching this conclusion, 
I I jl 
I : 1: 

the SJC considered past legal p {?edent and "coatemporaty stand: 11 

• s of decency." Id. at 221. 
I' I f 

: ' ~ 

Mattis applies retroactively. Id ~t 23 7. -' · 

i i 

2 In his Motion, Vazquez claims h :I was a juvenile at the time of the of£ 
years old which, under Mattis, pla ~ him the category of "emerging a: 

Page 3 of7 

,Se, He was, however, eighteen 
ft," 
i': 

i 
I 

I 
i 
.I 
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As a threshold matter, Mat(is is not on all fours with the present case. Vazquez, albeit an 

emerging adult, was not convicted of first-degree murder. VazqueZ.rtevcrtheless argues that 

resentencing under Mattis for the crime of manslaughter is required because of the "mitigating 

qualities of [his] youth" and the need for criminal punishment to be proportionate to the offender 

and the offense. 

uThe touchstone of art. 26' s proscription against cruel or unusual punishment ... remains 

proportionality," Commonwealth v. Perez, 477 Mass, 677,683 (2017), citing Diatchenko I, 466 

Mass. at 669.3 "The essence of proportionality is that 'punishment for crime should be graduated 

and proportioned to both the offender and the offense[.]" Perez, 477 Mass at 683 (citations 

omitted). In Perez, the SJC C011fludcd, .:where a juvenile is sentenced for a nonmurder offense 
' ' 

or offenses and the aggregate thrieto be served prior to parole eligjbility exceeds that applicable 
' 

to a juvenile convicted of murder, the sentence cannot be reconcil~d with art. 26 unless, after ,. 

hearing on the factors articulated in Miller v, Alabama, 567 U.S. 460, 477-478, 132 S. Ct, 2455, 

183 L. Ed 2d (2012) (Miller hearing), the judge makes a finding that the circumstsnces warrant 

treating the juvenile more harshly for parole purposes than a juvenile convicted of murder." 477 

Mass. at 679. The Court in Perp ultimately determined that consecutive sentences requiring the 
I 

juvenile defendant to serve an aggregate sentence of thirty-two and one-half years for 
' I • 

convictions on nonmurder offenses - with parole eligibility exceedplg that available to a juvenile 
' 

defendant convicted of murder~ were presumptively disproportiol~te under art. 26. Id. at 685-

, ~ 

3 It is somewhat unclear whedl,~r V~uez argues a violation of the Eigh ,~ Amendment to the United 
States Constitution or art. 12 of thelMassachusetts Declaratio1:1 of Rights! 1or both. The court's analysis 
turns on the state constitutiona·: pro)"~sion, which the Supreme Judicial C 41rt bas "interpreted more 
broadly than the Supreme Coutl hii$, '.interpreted the Eighth Amendment. ·: 'Commonwealth v. Perez, 477 
Moss. 677,679 (2017). J 
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686. The SJC consequently varated the denial of Perez's motion fpr new trial and remanded the 
' 

case to the Superior Court for a Miller hearing, if necessary, for resentencing. Id. at 688.4 

Here, even assuming arguendo the holding of Perez is extettded to embrace emerging 

adults who commit norunurder offenses, the time Vazquez must serve before being parole 

eligible does not exceed the time he would have had to serve prior i:o parole eligibility for a first­

degree murder conviction, See 'Jerez, 4 77 Mass. at 682. After lvlttttiS, emerging adults 

convicted offirst-degrce murder prior to July 25, 2014 "are eligible for parole based on the next 

most severe penalty that was applicable on the date of the offense.'' Mattis, 493 Mass. at 237. 

Had Vazquez been convicted oi'the first-degree murder of Mr. Butt, he would not be parole 

eligible until after having served between fifteen and twenty-five y,ars. See Id. (emerging adults 

who committed offense of first-degree murder between August 2,2012, aad July 24, 2014, are 

parole eligible after serving between fifteen and twenty-five years), 

A comparison of Vazquez's parole eligibility dates for mat.•' .. iaughter and first-degree 

murder do not support a claim 9f disproportional punishment und~-· art. 26 of the Massachusetts 

Declaration of Rights. As an em.erging adult ooder Mattist Vazqm~z•s parole eligibility date for 

' murder in the first degree would be August 18, 2030. He would r:~:J be eligible for good time 

credit and would face supervist\'..:,iJ for life upon his release from ir.1.:-1v ... ·eration. Vazquez's current 

parole eligibility date for the manslaughter conviction is August 1 'i, 2033. However, Vazquez is 

eligible for good time credit of ,t .;fteen days per month which, if eat ned over the past ten years, 

4 Generally, a Miller hearing invo'.,'.-"CS consideration of a number of facto_i's to determine whether 

extraordinary circumstances justif\' ;1 sentence treating a juvenile defen<jant convicted of nonmurder 

offense(s) more harshly for parole }ill])Oses than a juvenile convicted :,, murder. Commonwealth v. 

Perez, 477 Mass. 677, 686 (2017). Given this courf s denial of the def,,, :dant's motion for new trial, a 

Miller hearing is not required in th,, case. Vazquez's motion for an ev· <ptiary hearing therefore is 

DENIED. I;, 
,I 

. I 
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would result in a reduction of afiproximately 4.93 years. He is net-subject to lifetime supervision 

' 
upon release from incarceratiori:5 . 

Finally, the record before the court does not compel the ~orclusion that Vazquez's 

sentence v10lates art. 26 under tpe three-prong test set forth ill CePftloms v. Commonwealth, 384 

Mass. 495 (1981), taking into crnsideration the greater weight giv7n Vazquez's age. Under the 

first prong, the facts to which Vazquez pied guilty arc more in lini with the deliberate and 

premeditated murder of Mr. Butt, rather than manslaughter. Vazqhez admitted to an execution­

style killing, shooting Mr. Butt in the back of the head and in the back. His attorney informed 

the court that Vazquez had "some cognitive issues, learning disabilities." Tr. at * 1-4.6 Counsel 
' ' 

informed Judge Feeley that the ~efendant was found competent, bi.it he also directed the courfs 

attention to Vazquez's age at th~ time of the offense as well as Vazquez's history of"functional 

illiteracy, significant deficits intlgnitive, social, and emotional fu ,1ctioning, disorganization, and 
J ' 

impulsivity, and intellectual furtFtioning in the mildly mentally rel ed range." Tr. at * 1-23. 

Thus, "the nature of the offense ind the offender in lig~t of the de !ee of harm to society," 

Perez, 477 Mass. at 684, was e7tlored at Vasquez's change of ple . hearing. Vazquez was not, 
', ' 

as he contends, sentenced as an:, 
1
~'irredeernable adultt' rather than a immature juvenile. 

Under the second pron~:1cthe proportionality calculus, it : ; important not to overlook the 

significant charge concession ~ e Hy ~e Commonwealth in the ~rcumstances of this case, As 

an adult at the time of the offense, Vazquez faced the possibility · a sentence of life~without­

parole for a first-degree murder conviction. Juveniles faced a fix · "minimum term of not less 

5 In its memorandum, the Commonwealth compares the low end of Vaz uez's sentence on his 

manslaughter conviction (eighteen )'ears) to the high end of the sentenc Ji.ad Vazquez been convicted of 

first~degree murder as an emergin U.dult (twenty-five years). Such a : parison is not necessarily useful 

as it does not address the parole ell ibility dates for :hese offenses, whi :: is detennined by the low end of 

the sentencing range. · 
6 Citations to the transcript of the ,r.a and sentencing hearing are "Tr. '.'"'(page number]." 
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than [twenty] years nor more than [thirty] years .... ", at that time !pr such an offense. See G.L. c. 

279, § 24. Vazquez received a sentence of eighteen to twenty yefil11' incarceration on the 

nonmurdcr manslaughter conviction. Thus, there is no disparity "bCtween the sentence imposed 
I 

[on Vazquez] and punishments prescribed for the commission of more serious crimes in the 

Commonwealth." Cepulonis, 384 Mass. at 498. 

With respect to the third and final prong, Vazquez does not direct this court's attention to 

other jurisdictions that impose less harsh penalties for the crime of-manslaughter when the 

offender was eighteen years old at the time of the offense. Id. at 497-498. See Conn. Gen. Stat. 

Ann. § 53a-3Sa (manslaughter in first degree with ftreann by adult offender punishable by term 

not less than five years nor more than forty years, without regard to relative youth of adult 

offender); 11 R.L Gen. Laws Aun. § 11-23-3 (lilllilslaughter by adult offender punishable by 

imprisonment not exceeding thirty years, without regard to relative.'youth of adult offender). 

Ultimately, the court do!s not conclude Vazquez's sentenc. is "so disproportionate to the 

crime that it 'shocks the conscience.'" Diatchenko I, 466 Mass. at 69. His sentence of eighteen 
; ' 
! 

to twenty years' incarceration f~t the killing of Mr. Butt does not, · this court's view, violate 
111 · , 

art. 26's proscription against cr4b1 and unusual punishment. 

ORDER 

For the above reasons, ips HEREBY ORDERED that De ndant's Motion to Withdraw 

Guilty Plea aud to Vacate Illegal Sentence (Paper No. 23) is DE 

William F. Bloomer 
Associate JU.Stice, Sup 
Dated: May 22, 20 
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