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REQUEST FOR DIRECT APPELLATE REVIEW

Now comes the Defendant/Appellant, Brian Donovan, and hereby requests,
pursuant to Mass. R. App. P. 11(b)(1), direct appellate review of his appeal from
his conviction and the denial of his Motion for a New Trial in the Norfolk Superior
Court.

INTRODUCTION

Brian Donovan was 39 years old in 2017 when the Norfolk County Juvenile
Court held a transfer hearing pursuant to G.L. c. 119, § 72A about whether he
should be tried as an adult for allegations that, as a 15-year-old in 1993, he
sexually abused a 9-year-old. There is a dearth of law outlining how a transfer
hearing should be conducted, and no Massachusetts appellate court has yet ruled
on whether a defendant is entitled to the effective assistance of counsel at the
hearing. Mr. Donovan was deprived of such assistance; his counsel did not prepare
to present evidence on the crucial discretionary question of whether public safety
required his adult prosecution, and the court denied her a continuance. As a result,
the court did not hear evidence about Mr. Donovan’s praiseworthy adult life, or
about his risk of recidivism. This case addresses whether Mr. Donovan’s right to
effective assistance of counsel was violated in that hearing. Because it presents an

Important issue of first impression on which clear guidance to courts and attorneys



Is needed, Mr. Donovan respectfully requests that this Court grant direct appellate
review.

The case also presents consequential issues about how the suggestiveness of
an identification should be assessed in a case where an accusation is made long
after the fact. When the alleged victim went to police in 2016—23 years after the
crime—rpolice conducted a photo show-up using an RMV photo of Mr. Donovan
as an adult. They used the same identification procedure with his father, the only
other witness to interact with the perpetrator of the crime back in 1993. In his
Motion for a New Trial, Mr. Donovan alleged that his counsel was ineffective for
failing to move to suppress and otherwise challenge his identification. He now asks
that this Court grant direct appellate review to address how courts should assess
identification issues in the context of late-disclosed allegations.

STATEMENT OF PRIOR PROCEEDINGS IN THE CASE

On May 12, 2017, Mr. Donovan was charged via a complaint in the Norfolk
County Juvenile Court, docket no. 17DL0149QU, with four counts of rape of a
child with force, in violation of G.L. c. 265, 8 22A, and four counts of statutory

rape, in violation of G.L. c. 265, § 23. (IRA 75.) ! The charges alleged that Mr.

! References to the Norfolk Superior Court trial transcripts are to “Tr.” References
to the transcript of the transfer hearing in the Juvenile Court are to “Transfer Tr.”
References to the Record Appendix filed in the Appeals Court on June 4, 2025 are
to “RA,” and references to the Impounded Record Appendix filed in the Appeals
Court on June 4, 2025 are to “IRA.”



Donovan committed these crimes in 1993, at 15 years old. (1d.) On October 18,
2017, the Juvenile Court held a transfer hearing under G.L. c. 119, § 72A.
Following hearing, the Juvenile Court transferred the charges to adult court. (Id. at
79.) Mr. Donovan was ultimately indicted in Norfolk Superior Court on two counts
of rape of a child with force, on February 21, 2018. (RA 19-20.) On December 13,
2022, he was convicted on both counts following a jury trial. (RA 13.) Mr.
Donovan filed a notice of appeal of his conviction on December 14, 2022. (RA
106.) On December 22, 2022, he was sentenced to serve three to five years on
Count 1, and to three years of probation following release on Count 2; his prison
sentence was later amended to three years to three and a day. (RA 13-14.) He filed
a supplemental Notice of Appeal on January 18, 2023. (RA 107.)

Mr. Donovan’s direct appeal was docketed in the Appeals Court as 2024-P-
0114, then stayed. He filed a Motion for a New Trial in the Superior Court on May
17,2024. (RA 16.)

Because the trial judge had retired, a new judge decided the Motion for a
New Trial. On February 11, 2025, the motion judge denied the motion without
hearing, issuing a written decision that found no error or ineffective assistance at
the transfer hearing and did not address the other issues that Mr. Donovan raised,
including issues regarding his identification as the perpetrator. (RA 108-111.) Mr.

Donovan filed a timely notice of appeal. (RA 112.) That appeal was consolidated



with Mr. Donovan’s direct appeal, as case 2025-P-0242. Mr. Donovan filed his
brief in the case on June 4, 2025.

STATEMENT OF FACTS

A. Juvenile Court Transfer Hearing and Related Evidence of Ineffective
Assistance

Because Mr. Donovan was alleged to have committed an offense prior to his
18" birthday but was not apprehended until after he turned 19, a transfer hearing
was held in the Quincy Juvenile Court prior to his Superior Court prosecution. See
G.L.c. 119, § 72A. At a transfer hearing, the Juvenile Court must determine two
things: whether there is probable cause, and whether, in the court’s discretion, the
defendant should be discharged or tried in adult court. Id.

At the hearing, Judge Linda Sable heard testimony from the alleged victim
(“DR”), his father, and a Randolph police detective. DR testified that in the
summer of 1993, when he was 9 years old, he was repeatedly raped by an older
boy, whom he identified as Mr. Donovan. (Transfer Tr. 11-12.) He stated that Mr.
Donovan, who would have been 15 at the time, helped his father with yardwork,
and then asked him to play in the woods nearby. (Id. 15-18.) In the woods, DR
said, Mr. Donovan told him to take his pants down, and began touching him,
including by putting his mouth on DR’s penis. (1d.18-19.) He then made DR get on

his knees and put his penis into DR’s mouth. (Id. 19-21.) DR testified that he was



very afraid and that Mr. Donovan threatened his family. (Id. 21.) He described that
these events reoccurred approximately four times during that summer. (1d. 22-23.)

In September 2016, DR saw Mr. Donovan on the street, then went to the
Randolph Police and reported the 1993 abuse. (Id. 29.) Police printed an RMV
photo of Mr. Donovan as an adult, and he identified it as his abuser. (Id. 30-31.)

At the close of testimony, Judge Sable heard arguments on probable cause,
then stated, “I find that there is probable cause, which brings us to part two. | think
there is enough here and in the interest of justice I’m going to transfer this matter
to the adult court.” (Transfer Tr. 86.)

Mr. Donovan’s appointed counsel (“transfer counsel”), reacted with surprise,
indicting that she expected “the second part” of the hearing before the court
determined whether to transfer the case, “because I’ve got to be able to provide
information that the public is not at risk if it is dismissed and sent to the adult court
or the juvenile is discharged. So, there’s one more proceeding that we need. That’s
how I’m reading the statute.” (Id.) Judge Sable responded that her decision to
transfer “is discretionary based upon my reading of whether or not the public
would be served and justice would be served if the matter were transferred” but
invited counsel to be heard on “part two.” (Id. 87.) Transfer counsel explained that
she intended to ask for funds for an expert to complete a risk assessment of Mr.

Donovan and “wouldn’t be ready immediately.” (Id.) Judge Sable refused to



continue the hearing, and transferred the case without the benefit of any further
evidence regarding Mr. Donovan’s character or risk to the public. (Id. 88-89.)

Mr. Donovan’s 2024 Motion for New Trial argued that transfer counsel was
unprepared and ineffective, and that it was error for the Juvenile Court to refuse a
continuance to permit her to fully prepare. Mr. Donovan’s appointed counsel for
the transfer hearing submitted an affidavit in which she described her lack of
preparation for that hearing and the evidence she would have presented if granted a
continuance. (RA 20-23.) She stated that she believed that the transfer hearing
would be bifurcated, and that at the first hearing, the Juvenile Court would decide
only whether there was probable cause, then schedule a second hearing on the
discretionary question of whether the case should be transferred. (RA 20-21.) She
prepared to examine the alleged victim and other witnesses at the hearing, and to
argue the question of probable cause—not to present evidence on the second
question. (RA 21.)

If probable cause were found, transfer counsel intended to seek funds for an
expert risk assessment to address whether Mr. Donovan currently posed any risk to
public safety. (RA 21.) She also would have presented “evidence about Mr.
Donovan’s life circumstances and good character.” (RA 21.) She knew that at the
time of the transfer hearing Mr. Donovan was living with and caring for his elderly

father. (RA 21.) His girlfriend and her young son also lived with him, and his life



really centered around parenting this child, to whom he was a good father. (RA
21.) He had good relationships with his neighbors, including a former court officer
who would help him get to court. (RA 21.) He was successfully employed at
Dunkin Donuts and McDonalds. (RA 22.) If she had been granted a second hearing
date to present evidence on the discretionary question of whether the case should
be transferred, transfer counsel would have sought to show that Mr. Donovan was
a “wonderful, empathetic, kind, caring person” through “testimony from his
neighbors and people in his life,” many of whom she had spoken to already, and
would have “sought proof of Mr. Donovan’s productive employment.” (RA 22.)

Mr. Donovan presented additional affidavits from his neighbor and former
manager to document the testimony that transfer counsel could have offered. These
affidavits spoke to his care for others in his life and community, including his
father, for whom he was a full-time caretaker, and his girlfriend’s son with autism;
his neighbor’s affidavit concluded that as an adult, Mr. Donovan was “a good
person who devotes himself to taking care of the people around him.” (RA 45.).
Mr. Donovan’s manager thought so highly of him that despite his conviction in this
case, she told him that he could have his job back upon his release. (1d.)

Mr. Donovan’s Motion for a New Trial included a risk assessment, as
transfer counsel wished to present. (RA 14.) That assessment, by Dr. Frank

DiCataldo, found that Mr. Donovan is low risk for future sexual offenses, and “was



low risk at the time of his transfer hearing in 2017.” (RA 35.) Dr. DiCataldo stated
that “If a forensic mental health evaluator with expertise in the assessment of risk
and treatment needs for sexual offenders, such as myself, had been retained . . . a
report, similar to the present report, and testimony could have been provided
arguing that Mr. Donovan was low risk to commit a future sexual offense and did
not need sex offender treatment to manage his risk in the future.” (Id.)

B. Witness Identifications of Mr. Donovan and Trial Counsel’s Actions Related
to Identification

DR testified at trial about the assaults he experienced as a child, in testimony
similar to his testimony at the transfer hearing. (Tr. 3:47-101.) In his testimony at
trial, as at the transfer hearing, he did not describe how he learned the name of the
teenager who assaulted him, or how he learned where he lived.

When DR went to the Randolph Police, he first spoke to an Officer Flaherty
who had grown up in the neighborhood with him and knew him and Mr. Donovan.
He then spoke to Detective Bringardner, who printed out an RMV photo of Mr.
Donovan as an adult and showed it to DR, who identified Mr. Donovan as his
abuser. (Tr. 3:120, 4:23-24; Ex. 32.) At trial, DR made an in-court identification of
Mr. Donovan, without objection. (Tr. 3:44.)

Detective Bringardner also interviewed DR’s father, who corroborated his
son’s testimony that a teenager, whose name he didn’t know, had helped him with

yardwork; he said that this happened on exactly one occasion. (Tr. 3:173-179.)
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Detective Bringardner showed him the same RMV photo of Brian Donovan as an
adult, and he identified it as the teenager he hired to help with yardwork. (Tr.
3:185.) The father did not make an in-court identification of Mr. Donovan at trial,
but the trial judge did permit him, over objection, to identify the RMV photograph
as “the kid that | hired for a few minutes work.” (1d.)

Trial counsel did not move to suppress either witness’s identification, or file
any motion in limine regarding identification. Neither party called an expert on
memory as a witness, and defense counsel did not consult with an expert. (RA 88.)

Mr. Donovan’s Motion for a New Trial was accompanied by a report from
Dr. Ayanna Thomas, a psychology professor and Dean of Research for Arts and
Sciences at Tufts University. (RA 62.) Dr. Thomas’s affidavit discussed the
science of memory, focusing on a phenomenon known as “unconscious
transference,” which can occur “when a witness who has incidentally encountered
a suspect in an innocuous setting” comes to believe “that the individual seems
familiar because the witness/alleged victim encountered him or her at the crime
scene.” (RA 53.) The likelihood of unconscious transference “increases as the time
between the original event and identification increases,” and “with probable
changes to appearance that naturally occur with age.” (Id.)

Dr. Thomas’s affidavit also explained how “social contagion” when a

memory is shared with others can result in recall of false information. (Id.) Parents
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often ask children suggestive questions when abuse is suspected. (RA 51.) Dr.
Thomas stated in her affidavit, “[I]nitial conversations with family members
should be considered as a possible source of social contagion. Both the alleged
victim’s memory and the father’s memory may have been altered by the other’s
recounts.” (RA 56.) Mr. Donovan’s Motion for a New Trial was also accompanied
by an affidavit from his trial counsel, who affirmed that he did not have a strategic
reason not to suppress DR’s or his father’s identification or not to consult an expert
on memory. (RA 86-88.)

STATEMENT OF ISSUES OF LAW AND PRESERVATION

The issues presented in this appeal are in two categories. First, there are
Issues regarding the G.L. c. 119, 8 72A hearing: whether Mr. Donovan was entitled
to and received effective assistance of counsel; and whether the Juvenile Court
abused its discretion by denying his unprepared counsel a continuance.

Transfer counsel objected strenuously at the hearing to the denial of a
second hearing date (transfer tr. 86-89), and that issue is therefore preserved.
Commonwealth v. Melo, 472 Mass. 278, 304 (2015). Mr. Donovan alleged
ineffective assistance in a Motion for a New Trial, presenting the question of
whether transfer counsel’s performance fell "measurably below that which might
be expected from an ordinary fallible lawyer.” See Commonwealth v. Saferian, 366

Mass. 89, 96 (1974). The judge who ruled on the motion was not the trial judge
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and did not hold an evidentiary hearing, take testimony, or make holdings about
credibility in ruling on the motion. Accordingly, the appellate court is in the same
position as the motion judge to assess the evidence, and review of the denial of Mr.,
Donovan’s Motion for a New Trial is de novo. See Commonwealth v. Mazza, 484
Mass. 539, 547 (2020).

The second set of issues concern possible unexplored challenges to the
identification of Mr. Donovan as the perpetrator: whether trial counsel was
ineffective in failing to move to suppress the identifications by DR and his father;
whether the trial court erred in permitting the father to identify the RMV photo of
Mr. Donovan on the stand; and whether trial counsel was ineffective in failing to
consult an expert on the science of memory. Trial counsel timely objected to
admission of DR’s father’s in-court identification of the RMV photograph, and so
admission of that testimony is subject to review for prejudicial error. See, e.g.,
Commonwealth v. Cruz, 445 Mass. 589, 591 (2005). The issues regarding
ineffective assistance of counsel were raised in Mr. Donovan’s Motion for a New
Trial, and are reviewed under the Saferian standard; as stated above, appellate

review should be de novo.
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ARGUMENT

A. Mr. Donovan’s rights were violated by transfer counsel’s failure to present
evidence that his adult prosecution was not necessary to protect the public,
and by the Juvenile Court’s refusal to grant her a continuance to adequately
prepare.

Mr. Donovan’s transfer counsel did not present evidence on the critical
question of whether his case should be transferred to adult court. Ata G.L. c. 119,
§ 72A transfer hearing, “If the judge concludes that there is probable cause, the
second determination is whether the defendant should be tried as an adult on the
criminal charge or be discharged, thereby ending the prosecution.” Matter of A
Juvenile, 485 Mass. 831, 833 (2020). This second determination is discretionary
and requires “consideration of the specific crime and the particular defendant.”
J.H. v. Commonwealth, 479 Mass. 285, 290 (2018). The judge can consider factors

including “the age of the defendant at the time of the alleged offense,” “the age of
the defendant when the case would be tried,” and evidence of “the defendant’s
rehabilitation and evolving maturity,” as well as the nature of the crime and “the
potentially significantly greater penalty the juvenile could face if tried as an adult.”
Commonwealth v. Irvin 1., 100 Mass. App. Ct. 33, 39 (2021) (internal citations
omitted). The “determinative issue . . . may not be whether the defendant

committed the offense but whether the defendant is unlikely to recommit an

offense.” Matter of A Juvenile, 485 Mass. at 840.
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The stakes are enormous; the hearing determines whether the defendant will
“face the possibility that he will be found guilty of the crimes charged, sentenced
as an adult for crimes that he committed as a juvenile, incarcerated in a State
prison, and required to register as a sex offender.” Id. at 838-839; see also
Commonwealth v. Nanny, 462 Mass. 798, 806 (2012) (8 72A transfer hearing
presents the question whether an individual “will be subject to any prosecution at
all”) (emphasis in original).

The right to effective assistance of counsel applies to all “critical’ stages of a
criminal proceeding, including sentencing. See Lafler v. Cooper, 566 U.S. 156, 165
(2012); Commonwealth v. Lykus, 406 Mass. 135, 145 (1989). The Supreme
Judicial Court has not specifically addressed whether a defendant is entitled to
effective assistance at a transfer hearing, but has said that given the hearing’s
Importance, “a ‘thoughtful presentation by defense counsel directed at both issues
Is ... critical.” Matter of A Juvenile (supra) (quoting J.H., 479 Mass. at 290).

Transfer counsel did not put on a “thoughtful presentation” on the question
of whether Mr. Donovan’s discharge was consistent with protection of the public.
See Matter of A Juvenile (supra) (quoting J.H., 479 Mass. at 290). This failure was
not the result of any strategic decision, or “informed exercise of [her] prerogative
to decide on the defense strategy,” but of her mistaken belief that there would be a

second hearing on another day. Mr. Donovan was deprived of “an otherwise
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available, substantial ground of defense,” Saferian, 366 Mass. at 96, because his
counsel did not offer evidence on the “critical and complicated discretionary issue
whether the court should discharge” Mr. Donovan. J.H., 479 Mass. at 292.

The affidavits presented with Mr. Donovan’s Motion for a New Trial
contained extensive important evidence about his character, lifestyle, and risk of
recidivism. See supra 7-8. Failure to present similar evidence has been held
ineffective in the analogous context of sentencing. See Lykus, 406 Mass. at 146;
Commonwealth v. Cameron, 31 Mass. App. Ct. 928, 930 (1991). The Juvenile
Court should have heard the story of Mr. Donovan’s adult life and had the
opportunity to consider his rehabilitation and mature development before it
decided whether to transfer his case. Instead, it knew only that he lacked a criminal
record. It had no other information about his admirable adult life and the way that
he has consistently gone above and beyond to care for others. It also didn’t have
the benefit of expert evidence about the likelihood that he would commit another
similar offense.

Denial of a continuance to permit Mr. Donovan’s transfer counsel to present
this evidence was an abuse of discretion. Whether or not counsel’s belief that there
would be a second hearing was reasonable, the Juvenile Court knew of her lack of

preparation, and was fully on notice that Mr. Donovan would only have a
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meaningful opportunity to be heard about whether his discharge was consistent
with protection of the public if granted a continuance.

A judge should grant a continuance only when justice so requires,
“balancing the requesting party’s need for additional time against concerns about
inconvenience, cost, potential prejudice, and the burden of the delay on both the
parties and the judicial system.” Melo, 472 Mass. at 305 (quoting Commonwealth
v. Ray, 467 Mass. 115, 128 (2014)). A trial judge cannot exercise her discretion to
deny a continuance “in such a way as to impair the constitutional right to have
counsel who has had reasonable opportunity to prepare a defense.” Commonwealth
v. Cavanaugh, 371 Mass. 46, 50-51 (1976). Section 72A “minimally require[s]”
that the Juvenile Court conduct a hearing at which “both sides ha[ve] the
opportunity to present evidence addressing probable cause and whether [the
defendant’s] discharge [i]s consistent with protection of the public or whether the
interests of the public required adult prosecution rather than discharge.”
Commonwealth v. Davis, 56 Mass. App. Ct. 410, 416 (2002). Mr. Donovan did not
have that opportunity.

There were no meaningful countervailing concerns about delay. The case
concerned 20-year-old events, and more than a year had passed since DR went to
police. The Commonwealth would not have been prejudiced by a further delay,

and holding a single further hearing would not have been a burden. Denial of a
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second hearing was an abuse of discretion that violated Mr. Donovan’s rights to
due process and the effective assistance of counsel.

B. Trial Counsel’s failure to move to suppress or object to unnecessarily
suggestive identifications, and failure to consult an expert on memory,
neglected a defense based on misidentification.

DR and his father each identified a single RMV photo showing Mr.
Donovan as an adult in 2016 as the teenager that they had encountered in 1993.
(Tr. 3:120; see also IRA 43.) These photo show-ups were “unnecessarily
suggestive and conducive to irreparable mistaken identification” and their
admission deprived Mr. Donovan of his right to due process. Commonwealth v.
Crayton, 470 Mass. 228, 234 (2014) (quoting Commonwealth v. Walker, 460 Mass.
590, 599 (2011)). “For constitutional purposes, a one-photograph identification is
the equivalent of an in-person, one-on-one identification.” Commonwealth v.
Carlson, 92 Mass. App. Ct. 710, 712 (2018) (citing Commonwealth v. Nolin, 373
Mass. 45, 51 (1977); Commonwealth v. Forte, 469 Mass. 469, 477 (2014)).

Because the procedures were unnecessarily suggestive and conducive to
mistaken identification, the identifications were inadmissible unless there was
“good reason” for the show-up procedure. Crayton, 470 Mass. at 235. “Good
cause” is examined in light of “the nature of the crime involved and corresponding

concerns for public safety; the need for efficient police investigation in the

Immediate aftermath of a crime; and the usefulness of prompt confirmation of the
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accuracy of investigatory information, which, if in error, will release the police
quickly to follow another track.” See Commonwealth v. Austin, 421 Mass. 357, 362
(1995). The “*good reason’ that justifies most out-of-court showups . . . depends on
the short duration of time between the crime and the showup.” Crayton, 470 Mass.
at 242. Where none of these factors supports use of a show-up procedure, the
resulting identification must be suppressed. See Carlson, 92 Mass. App. Ct. at 713.

Here, the crime occurred 23 years before and there was no immediate threat
to public safety. Although DR claimed to have recently seen Mr. Donovan, this
was not a case in which police were rushing to apprehend an at-large suspect.
Compare Commonwealth v. Walker, 421 Mass. 90, 95 (1995); Commonwealth v.
Pearson, 87 Mass. App. Ct. 720, 724-725 (2015). Police did not proceed to the
location where DR had allegedly seen Mr. Donovan, or even speak to Mr.
Donovan until almost six months later. (See Tr. 4:30.)

That the alleged victim provided the name of the defendant himself does not
negate the identification’s suggestiveness. DR was a child at the time of the events,
and expressed uncertainty about whether “Brian Donovan” was the correct name.
(IRA 43.) The photo show-up could have cemented a mis-identification between
Mr. Donovan, who undisputedly resided in DR’s neighborhood as a teenager, and

DR’s real assailant. (See RA 53.)
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DR also made an in-court identification of Mr. Donovan. Because the only
prior out-of-court identification was unduly suggestive, the identification should
have been permitted only if there was “good reason.” Crayton, 470 Mass. at 241-
242. Good reason may exist where a witness has “extensive and intensive
opportunity to observe the defendant.” Commonwealth v. Fielding, 94 Mass. App.
Ct. 718, 723 (2019). Here, if DR had such an opportunity, it was in 1993—almost
30 years before trial. The risk of misidentification, and whether there was good
reason to permit in-court identification, must be assessed in light of his youth at the
time of the assaults, the passage of time between their occurrence and his
identification of Mr. Donovan in court in 2022, and changes in Mr. Donovan’s
appearance during that time.

Failure to move to suppress or object to these identifications “likely deprived
[Mr. Donovan] of an otherwise available, substantial ground of defense” by
bolstering the prosecution’s case that he was the person who abused DR. Saferian,
366 Mass. at 96. DR’s confident and repeated identification of Mr. Donovan, and
the corroboration from his father that Mr. Donovan was the person he hired to do
yardwork, were extremely powerful evidence at trial.

Without having made a prior non-suggestive identification, the father should
not have been permitted to make any in-court identification of Mr. Donovan, even

via photograph. See Crayton, 470 Mass. at 241-242. The in-court identification
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was even more suggestive than the prior photo show-up, because Mr. Donovan
was present at counsel table, and his name was printed below the photo he
identified in court. (RA 89.) The father’s original interaction with the perpetrator
was brief, non-memorable, and long ago; there was no good reason to permit in-
court identification.

As the trial judge noted, identification was a “live issue” in the case (tr.
3:191)—Dut the science of memory remained largely unexplored at trial. DR
claimed that he had seen Mr. Donovan in the neighborhood after the assaults and
knew him as the perpetrator, but had never seen him before the day of the first
assault. (Transfer Tr. 12.) DR never explained when or how he learned his abuser’s
name or where he lived. There is a possibility that he fixated on Mr. Donovan as
the perpetrator of the crime through encountering him in the neighborhood after
the abuse. If an expert on memory such as Dr. Thomas had testified at trial about
the concept of transference, in which an individual encountered in an innocuous
setting is confused with the perpetrator encountered at a crime scene (see supra 10),
the jury would have been alerted to this possibility. Absent such testimony, the
possibility of unconscious transference remained unexplored.

The science of memory is not well-known or well-understood by laypeople.
The reality that DR could have sincerely believed that Mr. Donovan was the

perpetrator of terrible crimes against him, and yet been wrong, was not adequately
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explained to jurors. Counsel’s failure to advance evidence that could support Mr.
Donovan’s defense on this “central disputed issue” in the case was manifestly
unreasonable and likely deprived him of a substantial ground of defense.
Commonwealth v. Labrie, 473 Mass. 754, 773-774 (2016); see also
Commonwealth v. Epps, 474 Mass. 743, 766-67 (2016).

STATEMENT OF REASONS WHY DIRECT APPELLATE REVIEW IS
APPROPRIATE.

This case presents issues of first impression. This Court has not yet held
whether a defendant is entitled to the effective assistance of counsel at a transfer
hearing under either the United States Constitution or the Declaration of Rights.
The Juvenile Court, at a transfer hearing, must determine whether “discharge is
consistent with the protection of the public,” or “the interests of the public require”
that the defendant be tried. G.L. c. 119, 8§ 72A. That determination is a difficult
one; it is potentially very fact-intensive, and it involves evaluating the allegations,
the person accused, and the interests of the public. Direct appellate review by the
Supreme Judicial Court would provide courts and attorneys handling these
hearings with essential guidance about what representation is required before a
defendant is exposed to adult prosecution for an offense committed as a child.

The extreme lapse of time between the crime and Mr. Donovan’s
prosecution affected the reliability of his identification as the perpetrator. This case

offers an opportunity for the Court to provide guidance on how “good reason” for
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use of a suggestive procedure, or for a courtroom identification following that
procedure, should be assessed in light of DR’s youth at the time of the crime and

the passage of time.

Respectfully submitted,
BRIAN DONOVAN,
By his attorney,

Ruth O’Meara-Costello (BBO #667566)
Law Office of Ruth O’Meara-Costello
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After a review of the record, Mr. Donovan has failed to meet his burden of proof to
justify granting a new trial as he does not raise substantial issues or demonstrate any injustice.
Ineffective Assistance of Counsel:

Where a new trial is based on claims of ineffective assistance of counsel, the defendant
must show that there has been behavior of counsel falling measurably below that which might be
expected t;rom an ordinary fallible lawyer and if found, that it has likely deprived the defendant
of an otherwise available substantial ground of defense.” Commonwealth v Saferian, 366 Mass.
89, 96 (1974). Although defense counsel requested a second hearing to provide evidence
showing the public was not at risk, she effectively argued at the §72A hearing that Mr. Donovan
did not present a risk to the public. She emphasized that the matter was twenty-three years old,
and Mr. Donovan’s CORI showed that this is the only allegation of a sexual nature. These
arguments directly addressed the question of public safety.

Denial of Motion to Continue Hearing:

Under the second part of the G.L. ¢. §72A inquiry, a judge must decide whether it would
be proper to discharge the alleged offender or whether the interests of the public require that he
be bound over for trial as an adult. Commonwealth v Bousquet, 407 Mass. 854, 858 (1990). A
judge’s decision to discharge or transfer the matter is entirely discretionary. Matter of Juvenile,
485 Mass. 831, 833 (2020) quoting JH v Commonwealth, 479 Mass. 285, 290 (2018). Here, the
judge was within her discretion when she found there was an interest to protect the public and
that the matter should be transferred. She considered all relevant factors, including the severity of
the alleged offense.

For the foregoing reasons, the Plaintiff’s Motion for a New Trial is hereby DENIED.
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Date: February ( , 2025.
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Michael P. Doolin
Justice of the Superior Court





