Supreme Judicial Court for the Commonwealth FAR: FAR-28502  Filed: 10/18/2021 9:53 AM

S.J.C. No. FAR-28502
App. Ct. No. 20-P-0251

Commontealth of Massachusetts

Supreme Judicial Court

COMMONWEALTH
vsS.

DAVID PRIVETTE

ON THE DEFENDANT’S INTERLOCUTORY APPEAL FROM
AN ORDER OF THE SUFFOLK COUNTY SUPERIOR COURT

APPLICATION FOR FURTHER APPELLATE REVIEW

ANNE ROUSSEVE
BBO #666395

ATTORNEY FOR DAVID PRIVETTE

COMMITTEE FOR PUBLIC COUNSEL SERVICES
Public Defender Division

75 Federal Street, 6th Floor

Boston, Massachusetts 02110

(617) 482-6212

arousseve@publiccounsel.net
October 18, 2021




TABLE OF CONTENTS

REQUEST FOR FURTHER APPELLATE REVIEW ....couvevinreveneeenenneeseeensssessssenens 3
PRIOR PROCEEDINGS....ccceeeetereeresuereressessesessessessssessesssssssesssssssessessssessesssssssessenssns 3
STATEMENT OF FACTS .uveetereeeererereensensessessessessesssessessessessessessessessessesssessessessens 4
ISSUE PRESENTED.....ccecerueeterueereeseesuersessessessessessessessesssssaessessessessessessessassassaesasssens 4
ARGUMENT

The defendant's motion to suppress should have been allowed
because, due to the conspicuous discrepancies between the
description of the robber and the defendant's appearance, the
police lacked a reasonable basis to suspect that the defendant was
the perpetrator, and there lacked a lawful justification for the

1. The collective knowledge doctrine cannot be applied for the first time on
appeal where the predicate facts were not only not found by the motion
judge, but are actually incompatible with her fINAINGS...........oeoreeereevserurecrnens 6

2. The collective knowledge doctrine, as applied in this case, is an
unwarranted and unexplained departure from the original fellow officer

FULBu ettt steteseeststs et st ssessasses s ssse st s sssesestasssssesbasssssetasssssensasssssenenssensssens 8
CONCLUSION ..cveiereressereessesessesessssesessssessssessssssessssessssssessssesssssessssensssssssssensssens 10
CERTIFICATE OF COMPLIANCE...c.utttutittteeeeneeenneeerneesssesessneessneessnessssnnns 11
CERTIFICATE OF SERVICE....cttuuttturieunereunereenneeesneesssesessesesnesssnessssnesssnes 11
DECISION OF THE APPEALS COURT ....uttvtueeeeernneeeernnnneeessneseessnnnseesnsnneens 12



REQUEST FOR FURTHER APPELLATE REVIEW

This interlocutory appeal presents questions regarding two im-
portant issues: (1) whether an appellate court may supplement a mo-
tion judge’s findings with facts that are incompatible with judge’s
clear findings and (2) the proper scope of the collective knowledge
doctrine.

Pursuant to Mass. R.A.P. 27.1, Mr. Privette requests further appel-
late review of the denial of his motion to suppress so that this Court

may consider these significant questions.

PRIOR PROCEEDINGS
On October 10, 2018, David Privette was charged in the Suffolk

Superior Court with the following offenses: armed robbery, G.L. c.
265, S17; possession of a firearm in the commission of a felony, G.L. c.
265, S18B; possession of a firearm as an armed career criminal, G.L. c.
269, §S10(a), 10G(b); possession of ammunition without an FID card,
G.L. c. 269, S10(h); and carrying a loaded firearm, G.L. c. 269, S10(n).
Mr. Privette filed a motion to suppress evidence on May 3, 2019,
and a hearing on that motion was held on October 10, 2019. The judge
(Buckley, J.) denied the motion on October 15, 2019. The defendant
timely filed a notice of appeal in the Superior Court and an applica-
tion for leave to pursue an interlocutory appeal in the Supreme Judi-
cial Court for Suffolk County. A single justice of this Court (Lenk, J.)
allowed the application on December 19, 2019, and ordered that the
case proceed in the Appeals Court, where it was entered on February
20, 2020.
Oral argument was held before a panel of that court (Massing,

Sacks & Singh, JJ.) on June 3, 2021. On September 14, 2021, the panel



issued a published opinion affirming the denial of the motion to sup-
press. See Commonwealth v. Privette, 100 Mass. App. Ct. 222 (2021). No
party has sought reconsideration or modification in the Appeals

Court.

STATEMENT OF FACTS

Most of the pertinent facts are adequately set forth in the Ap-
peals Court’s opinion and are not repeated here. Mass. R.A.P. 27.1(b)
(3). For purposes of this application, the key facts are the following:
1. There were multiple police broadcasts about the robbery,
each containing different pieces of the suspect’s description.
Sergeant Dwan testified that he was received updates on the
radio call, including a description which, he “believe[d],” in-
cluded “facial hair of some sort” (Ir. 46).” But the specific
timing as to when he received that information was not es-
tablished.
2. The motion judge made no finding that Dwan, or any other
officer, heard the subsequent broadcast of the description

that included facial hair prior to the stop (R. 42-43).
ISSUE PRESENTED

Whether the collective knowledge doctrine can properly be
applied by an appellate court where the motion judge did not find

the necessary predicate facts.

' The transcript of the suppression hearing is cited as “(Tr.__),” and the
record appendix filed in the Appeals Court is cited as “(R._).”



ARGUMENT

The defendant’s motion to suppress should have been allowed be-
cause, due to the conspicuous discrepancies between the descrip-
tion of the robber and the defendant’s appearance, the police
lacked a reasonable basis to suspect that the defendant was the
perpetrator, and therefore lacked a lawful justification for the
stop.

Mr. Privette filed a motion to suppress contending that the po-
lice lacked reasonable suspicion for the stop. Mr. Privette argued that
the description actually heard by Officer Doherty prior to the stop
was not sufficiently similar to Mr. Privette’s appearance to justify the
intrusion. The judge denied the motion, relying on the following fac-
tors: the defendant’s location “in the locus of the robbery and within
minutes of its occurrence”; the defendant “fit the general description
of the initial bulletin of the robbery”; and the “early morning hour
and the fact that the Defendant was the only person observed by any
police surveillance in the area” (R. 46; Add. 42).

The Appeals Court affirmed, but only after supplementing the
motion judge’s findings with Dwan’s testimony that he heard an “up-
dated description” including facial hair and then imputing this
knowledge to Officer Doherty. Privette, 100 Mass. App. Ct. at 224.

This was error. The motion judge specifically did not include fa-
cial hair in her factual findings regarding the description. This factual
finding, which is binding absent clear error, forecloses the Appeals
Court’s supplementation. In addition, this Court should grant review
to clarify the contours of the collective knowledge doctrine, which has
expanded beyond its original purpose without explanation, and with-

out consideration by this Court.



1. The collective knowledge doctrine cannot be applied for the
first time on appeal where the predicate facts not only were
not found by the motion judge, but are actually incompatible
with her findings.

To deploy the collective knowledge doctrine, or any other rule of
search and seizure, the predicate facts must first be credited by the
motion judge. See generally Commonwealth v. Jones-Pannell, 472 Mass.
429, 436-38 (2015). Compare Commonwealth v. Gullick, 386 Mass. 278,
283 (1982) (applying collective knowledge doctrine where the motion
judge expressly “found” that three troopers “were engaged in a coop-
erative effort”) with Commonwealth v. King, 67 Mass. App. Ct. 823, 828
(2006) (declining to apply collective knowledge doctrine “under the
facts as found by the motion judge”). The prohibition on appellate
fact-finding is dispositive here.

The motion judge did not find any of the facts that would be nec-
essary to invoke the doctrine: she did not find that Dwan, or any other
officer, heard the subsequent broadcast of the description, which in-
cluded facial hair, prior to the stop. To the contrary, the judge specif-
ically did not include facial hair in her factual findings regarding the
description (R. 42-43; Add. 38-39). This factual finding precludes the
supplementation engaged in by the Appeals Court.

In her prefatory statement, the motion judge did credit Dwan’s
testimony (R. 41-42; Add. 37-38), but his testimony left it unclear what
exactly Dwan knew prior to the stop. He testified that that heard a de-
scription, which he “believe[d]” included “facial hair of some sort”
(Tr. 46), but the specific timing as to when he received that infor-
mation was not established. Critically, there were multiple broad-

casts, each containing different pieces of the description. The fact that



the supplemented broadcast was transmitted before the stop does not
mean that Dwan (or Doherty) actually heard it before the stop. Indeed,
Doherty admitted that he had not (Tr. 38-39).

Clearly, at some point after the subsequent transmission and
before the motion hearing, the officers received a complete descrip-
tion, but the relevant inquiry is whether any officer actually received
that information prior to the stop. The judge’s factual findings resolve
this question: she specifically did not include the beard in her find-
ings, demonstrating her conclusion that the officers did not know
about the beard prior to the stop. See Jones-Pannell, 472 Mass. at 433
(“although the officer’s testimony characterized the defendant’s pace
in a number of ways, the judge’s factual findings resolve the differ-
ences”).

In a footnote, the Appeals Court mischaracterized and then dis-
missed this critical issue. Privette, 100 Mass. App. Ct. at 227, n.10. The
Appeals Court stated that “the judge's finding, in discussing Doherty's
knowledge, that ‘[tlhere was no mention in the original broadcast
about facial hair’ in no way ‘excludes the possibility that the judge
found that Dwan heard the subsequent description prior to the stop.’
The two facts are independent of each other.” Id. That statement is
correct, of course, but it wholly misses the point. The issue is whether
the judge’s deliberate omission of facial hair in her findings regarding
the description constituted a binding factual finding. It did. If the mo-
tion judge had found that Dwan heard the subsequent transmission
prior to the stop, she would have included facial hair in her findings

regarding the description.



Given the judge’s findings as to the content of the description, she
clearly did not find that Dwan heard the dispatch mentioning facial
hair prior to the stop. However, even if this Court views these findings
as ambiguous, that ambiguity is still fatal. Without findings as to what
exactly Dwan knew and when, there is an insufficient factual basis
upon which to apply the collective knowledge doctrine.

Once the improperly supplemented facts are excised from the
reasonable suspicion analysis, the question becomes this: Were the
police were justified in stopping a black man who happened to be out
walking in Dorchester who wore different clothing than the robber,
stood at a different height and, unlike the robber, had a large beard
and carried a red plaid backpack. Given the obvious differences be-
tween Mr. Privette’s appearance and the description of the robber,
reasonable suspicion was lacking and the evidence should have been
suppressed.

2. The collective knowledge doctrine, as applied in this case, is an
unwarranted and unexplained departure from the original fel-
low officer rule.

At its inception, the collective knowledge doctrine — also known
as the fellow officer rule — “allow[ed] for the imputation of knowledge
between officers when one officer, having acquired probable cause,
instructs another to conduct a search or arrest and does not explain
why.” Simon Stern, Constructive Knowledge, Probable Cause and Admin-
istrative Decisionmaking, 82 Notre Dame L. Rev. 1085, 1086 (2007) [here-
inafter “Stern”]. See, e.g., U.S. v. Hensley, 469 U.S. 221, 231 (1985). This
original — and uncontroversial — rule is known as the “vertical” collec-
tive knowledge doctrine. Derik T. Fettig, Who Knew What When? A
Critical Analysis of the Expanding Collective Knowledge Doctrine, 82



UMKC L. Revw. 663, 672 (2014) [hereinafter “Fettig”]. “Because the pre-
condition for the rule is that probable cause must already exist,” the
rule “increases the efficacy of policing without tipping the Fourth
Amendment balance.” Stern, at 1100.

In Massachusetts and elsewhere, however, the doctrine “has
strayed from its original efficiency rationale.” Fettig, at 663.> It made
an unacknowledged leap from a rule allowing for the direct, vertical,
imputation of one officer’s knowledge to a proxy, to a rule allowing
for the horizontal aggregation of knowledge across multiple officers.
Under the “horizontal” rule, Fettig, at 672, no one officer assesses the
totality of the information and determines whether it amounts to
probable cause. Instead, uncommunicated information possessed by
multiple officers is pooled and analyzed after the fact.

Under the “new supercharged version of the rule,” Stern, at 1090,
“an officer who knows she lacks cause for a search will be more likely
to roll the dice and conduct the search anyway, in the hopes that un-
communicated information existed.” U.S. v. Massenburyg, 654 F.3d 480,
494 (4th Cir. 2011). W. LaFave, Search and Seizure §3.5(b), at 340 (6 ed.
2020). Professor LaFave commends a narrow rule “so as not to encour-
age the dissemination of arrest orders based upon nothing more than
the hope that unevaluated bits and pieces in the hands of several dif-
ferent officers may turn out to add up to probable cause”. Id.

“[B]ecause [the horizontal rule] appears to have arisen through a
misinterpretation of the collective-knowledge rule, and has so far

been treated as an instance of that rule, there has been little effort to

2 For a discussion of the resulting split in the federal circuits, see
Fettig, at 672-678.



articulate an independent rationale for this new doctrine” Stern, at

1088. Indeed, Massachusetts courts have never acknowledged, let

alone sought to justify, this doctrinal leap. Given that the “horizontal”

rule “seriously erode[s] the efficacy of the exclusionary rule’s deter-

rence purposes,” Massenburg, 654 F.3d at 495, this Court should grant

review to finally address the proper scope of this bloated doctrine.

CONCLUSION

For the above reasons, this Court should allow further appellate

review and reverse the order denying the motion to suppress.

October 18, 2021
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NOTICE: All slip opinions and orders are subject to formal
revision and are superseded by the advance sheets and bound
volumes of the Official Reports. If you find a typographical
error or other formal error, please notify the Reporter of
Decisions, Supreme Judicial Court, John Adams Courthouse, 1
Pemberton Square, Suite 2500, Boston, MA, 02108-1750; (617) 557-
1030; SJCReporter@sjc.state.ma.us

20-P-251 Appeals Court

COMMONWEALTH wvs. DAVID PRIVETTE.

No. 20-P-251.
Suffolk. June 3, 2021. - September 14, 2021.

Present: Massing, Sacks, & Singh, JJ.

Firearms. Practice, Criminal, Motion to suppress.
Constitutional Law, Search and seizure, Reasonable
suspicion, Stop and frisk. Search and Seizure, Reasonable

suspicion, Threshold police inquiry. Threshold Police
Inquiry.

Indictments found and returned in the Superior Court
Department on October 10, 2018.

A pretrial motion to suppress evidence was heard by Elaine
M. Buckley, J.

An application for leave to prosecute an interlocutory
appeal was allowed by Barbara A. Lenk, J., in the Supreme
Judicial Court for the county of Suffolk, and the appeal was
reported by her to the Appeals Court.

Anne Rousseve, Committee for Public Counsel Services, for
the defendant.

Daniel J. Nucci, Assistant District Attorney, for the
Commonwealth.
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SACKS, J. This is the defendant's interlocutory appeal
from a Superior Court judge's order denying the defendant's
motion to suppress a gun and other fruits of a stop and frisk.
The gun and other evidence led to the defendant's indictments
for armed robbery and various firearms offenses. We conclude
that police had reasonable suspicion that the defendant had just
committed an armed robbery, thus justifying the stop and frisk.
We therefore affirm the order denying the suppression motion.

Background. We summarize the judge's detailed findings of

fact, supplementing with additional facts from testimony that

the judge explicitly or implicitly credited.! See Commonwealth

v. Isaiah I., 448 Mass. 334, 337 (2007), S.C., 450 Mass. 818
(2008) . As of August 2018, Boston Police Officer Brian Doherty
had been a police officer for five years and had been assigned
for three years to the C-11 Dorchester area, which he already
knew well because he had grown up there. On August 12, 2018,
Doherty and a partner were working the midnight shift in plain
clothes and an unmarked car. At approximately 3:36 A.M.,
Doherty received a radio transmission, on the channel dedicated

to C-11 use,? that there had been a robbery at gunpoint of a

1 The judge stated that she credited and accepted the
testimony of the three police officers who testified at the
suppression hearing.

2 Qur references to recorded radio transmissions are to
those on the channel for C-11 use, except where otherwise noted.
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gasoline station on Morrissey Boulevard at the intersection of
Freeport Street.

The initial transmission identified the suspect as a Black
male in his late twenties, between five feet, seven inches and
five feet, eight inches in height, of medium build, and wearing
blue jeans?® and a blue hooded sweatshirt. This initial
description did not mention that the suspect had any facial

hair, a point to which we return infra. The suspect had left

the gasoline station on foot in the direction of a CVS store
(CVS) further south on Morrissey Boulevard, at the intersection
of Victory Road.

Upon hearing the call, Doherty did not drive to the
gasoline station, because other officers were en route.
Instead, he searched the streets for the suspect. Doherty
headed toward the Clam Point area, which is close to the
gasoline station and the CVS. Intimately familiar with that
area, Doherty knew that nearby, on the same side of Morrissey
Boulevard as the gasoline station, there was a large gap in the

fence that separated Morrissey Boulevard from Ashland Street,

We have listened to all the recordings in the record but refer
only to those that are most relevant.

3 The judge found that the radio transmission reported
"dark" jeans, but Doherty's testimony and the recorded
transmission make clear that the report said the jeans were
blue.

14



part of Clam Point. Doherty traveled on Victory Road and then

drove around four side streets in the Clam Point area for

approximately four to six minutes. During that time, Doherty
observed no one walking on the streets. It was raining at the
time.

At 3:43 A.M., seven minutes after hearing the first
broadcast about the robbery, Doherty turned from Mill Street
onto Ashland Street. There Doherty saw a man, later identified
as the defendant, walking at a normal pace in the direction of
Doherty's unmarked car. Along with the rain, the area was
poorly lit. Doherty observed that the defendant was a Black
man, of the same approximate age as on the broadcast, and that
he had noticeable facial hair, consisting of a beard. He was
wearing a green sweater and black jeans.? He was also wearing a
red plaid backpack. He was later determined to be thirty-two
years old and five feet, eleven inches tall.

Doherty parked, approached the defendant on foot,
identified himself as a Boston police officer, and instructed

the defendant to show his hands. The defendant did so, without

4 Doherty initially testified, and the judge found, that the
defendant was wearing blue jeans. On cross-examination, asked
if the jeans were black, Doherty replied that he did not
remember. After having his recollection refreshed with the
booking sheet, Doherty testified that the jeans were black. The
defendant asserts, and the Commonwealth does not contest, that
the finding that the jeans were blue was clearly erroneous.
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attempting to run or otherwise evade Doherty. Because the armed
robbery had occurred a short time earlier, and because the
defendant was the sole person seen walking in the area of the
robber's "flight path," Doherty conducted a patfrisk. He felt
the front pocket of the defendant's jeans, felt a large wad of
cash, removed it from the defendant's pocket, and then
immediately returned it to the defendant.

At the same time, Boston Police Lieutenant Darryl Dwan
arrived on the scene.> Dwan had been working a detail on Victory
Road on the other side of Morrissey Boulevard when he heard the
first radio call about the robbery. Dwan, driving his private
car, proceeded on Victory Road toward Morrissey Boulevard and
the CVS to look for the suspect. Seeing no one, Dwan turned
north onto Morrissey Boulevard, drove to the gasoline station,
made a U-turn, and drove south again to the CVS. He was
scanning the street the entire time but did not see anyone.

As Dwan drove, he heard an updated radio description, which
included the detail that the suspect had facial hair. Dwan
continued on Victory Road, turned north on a Clam Point side
street, and proceeded to where it intersected with Ashland

Street. There he saw a man in dark clothing, wearing a

> Dwan had been on the force since 2000; he was a sergeant
at the time of the incident but was later promoted.
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backpack, walking away from him on Ashland Street; the man,
later identified as the defendant, was the only person on the
street. Dwan turned left onto Ashland Street, parked, and got
out of his car. At the same time, he could see officers
approaching the defendant from the other end of Ashland Street.®
Dwan approached the defendant from behind; once the defendant
removed his backpack as instructed, Dwan conducted a patfrisk of
the outside of the backpack. He located a hard object that
"felt like the butt end of a firearm."™ He opened the backpack
and found a silver gun near the top, as well as a blue hooded
sweatshirt.

Boston Police Officer Luis Lopez was also working in the
area that night, in uniform and in a marked cruiser. Lopez
concentrated his search efforts in the Victory Road area near
the CVS, but he saw no one. After the defendant was stopped and
frisked, a decision was made to conduct a showup identification
procedure, so Lopez was instructed to pick up the robbery victim
at the gasoline station and bring him to where Doherty and Dwan
were holding the defendant. Lopez did so. Upon seeing the

defendant, the victim stated, "I'm 99.9 percent sure that's him.

6® The hearing transcript makes clear that one of those
officers was Doherty. Doherty testified that Dwan "arrived with
me . . . . We came from one end of the street, he came from the
other end of the street."
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But, he doesn't have the blue hoodie on." The defendant was
arrested.

After he was indicted, the defendant moved to suppress the
fruits of the stop and frisk as not justified by reasonable
suspicion that he was the armed robber. The judge denied the
motion.’” The defendant then obtained leave to pursue this
interlocutory appeal.

Discussion. In reviewing a ruling on a motion to suppress,

"we adopt the motion judge's factual findings absent clear
error," Isaiah I., 450 Mass. at 821, and "conduct an independent
review of [her] ultimate findings and conclusions of law,"

Commonwealth v. Jimenez, 438 Mass. 213, 218 (2002). We are

"free to affirm a ruling on grounds different from those relied
on by the motion judge if the correct or preferred basis for
affirmance is supported by the record and the findings."

Commonwealth v. Va Meng Joe, 425 Mass. 99, 102 (1997).

"To justify a police investigatory stop under the Fourth
Amendment [to the United States Constitution] or art. 14 [of the
Massachusetts Declaration of Rights], the police must have

'reasonable suspicion' that the person has committed, is

7 The judge also concluded that the discovery of the gun and
the showup identification were permissible. As the defendant
does not challenge those conclusions on appeal, our factual
recitation omits details regarding those issues.

18



committing, or is about to commit a crime" (citation omitted).

Commonwealth v. Costa, 448 Mass. 510, 514 (2007). The parties

agree that the defendant was seized at the moment Doherty
instructed him to show his hands. We thus focus on whether, at
that moment, Doherty had a reasonable suspicion that the
defendant had committed the armed robbery.?

Before reviewing the factors relevant to that
determination, we first consider whether the reasonable
suspicion calculus may take into account that the updated
description, heard by Dwan before the stop, included the fact
that the suspect had facial hair. This fact is significant
because Doherty, before stopping the defendant, observed that
the defendant had a beard. If Dwan's knowledge may be imputed
to Doherty under the collective knowledge doctrine, see

Commonwealth v. Roland R., 448 Mass. 278, 285 (2007), then

Doherty would have an additional basis for reasonable suspicion

that the defendant was the robber.

8 If Doherty had such reasonable suspicion, the defendant
does not press any separate challenge to the patfrisk that
ensued. "[T]o proceed from a stop to a frisk, the police
officer must reasonably suspect that the person stopped is armed
and dangerous." Commonwealth v. Narcisse, 457 Mass. 1, 7
(2010), gquoting Arizona v. Johnson, 555 U.S. 323, 326-327
(2009) . Reasonable suspicion that the defendant had just
committed an armed robbery would also, on this record, establish
reasonable suspicion that he was armed and dangerous.

19



1. Knowledge that suspect had facial hair. Doherty gave

internally contradictory testimony regarding whether, when he
stopped the defendant, he was aware that the suspect had been
described as having facial hair, and the judge did not resolve
that conflict. We therefore turn to Dwan's knowledge.

Dwan testified that he heard not only the initial radio
call for the armed robbery but also, as he drove on Morrissey
Boulevard looking for the suspect, an updated description.
Asked whether he remembered any parts of that description, Dwan
replied, "I believe it was a [B]llack male, late 20's, facial
hair of some sort, wearing a blue hooded sweatshirt, blue
Jjeans."

The judge made no finding regarding this part of Dwan's
testimony, but "an appellate court may supplement a motion
judge's subsidiary findings with evidence from the record that
'is uncontroverted and undisputed and where the judge explicitly

or implicitly credited the witness's testimony.'" Commonwealth

v. Jones-Pannell, 472 Mass. 429, 431 (2015), gquoting Isaiah TI.,

448 Mass. at 337. We "may do so only so long as the
supplemented facts do not detract from the judge's ultimate

findings" (gquotation and citation omitted). Jones-Pannell,

supra. Here, (1) the judge generally credited Dwan's testimony,
without any explicit or implicit qualification; (2) Dwan's

testimony was uncontroverted and indeed confirmed by the
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recordings in evidence;? and (3) supplementing the findings with
Dwan's testimony would not detract from the judge's ultimate
findings.1® We are thus free to, and do, consider it as showing
Dwan's knowledge that the description included facial hair.
This implicates the collective knowledge doctrine. "In
determining whether police officers have reasonable suspicion
for making a stop, 'the knowledge of each officer is treated as
the common knowledge of all officers' and must be examined to
determine whether reasonable suspicion exists" (citation
omitted). Roland R., 448 Mass. at 285. '"Where a cooperative
effort is involved, facts within the knowledge of one police

officer have been relied on to justify the conduct of another."

% Two updated descriptions mentioning facial hair were
broadcast, on the channel for C-11 use, before Doherty saw and
stopped the defendant at 3:43 A.M. Particularly in light of
this confirmation of Dwan's testimony, it is of no significance
that Dwan prefaced his recounting of the updated description
with the phrase "I believe." We note that in addition to the
two updated descriptions just mentioned, two other recordings
confirm that the suspect was described as having a beard or
facial hair. These included the victim's statement in his call
to the 911 operator and a broadcast approximately one minute
thereafter on another channel, shown in the record as
corresponding to "BAPERN CENTRAL." There being no evidence that
Dwan heard those two other recordings and that the speakers were
officers involved in the effort to apprehend the robber, we do
not rely on those statements to establish Dwan's knowledge.

10 Contrary to the defendant's contention, the judge's
finding, in discussing Doherty's knowledge, that "[t]here was no
mention in the original broadcast about facial hair" in no way
"excludes the possibility that the judge found that Dwan heard
the subsequent description prior to the stop." The two facts
are independent of each other.
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Commonwealth v. Quinn, 68 Mass. App. Ct. 476, 480 (2007),

quoting Commonwealth v. Riggins, 366 Mass. 81, 88 (1974).

Here, Doherty and Dwan were both involved in responding to
the armed robbery. They were cooperating by monitoring the same
radio channel in order to search for the suspect and can be
heard reporting their observations and actions on that channel.
And they approached the defendant from opposite directions at
essentially the same time. Dwan's knowledge that the suspect
reportedly had a beard is thus imputed to Doherty, even if Dwan

never communicated that knowledge to Doherty. See Commonwealth

v. Mendez, 476 Mass. 512, 519 n.8 (2017); Commonwealth v.

Montoya, 464 Mass. 566, 576 (2013); Quinn, supra at 477-478,

480-481.1' Likewise, Dwan's knowledge that he saw no one walking
in the Morrissey Boulevard or Victory Road areas in the minutes
immediately after the robbery, and Lopez's knowledge that he
searched for a suspect but saw no one in the Victory Road area

near the CVS, is also imputed to Doherty.

11 Contrary to the defendant's suggestion (which is
unsupported by citation to authority), application of the
collective knowledge doctrine does not depend on an explicit
finding by the judge that the officers were engaged in a close
cooperative effort. See, e.g., Mendez, 476 Mass. at 519 n.8
(doctrine applied without mention of express finding of
cooperative effort); Roland R., 448 Mass. at 280, 285 (same);
Commonwealth v. Lanoue, 356 Mass. 337, 340 (1969) (same); Quinn,
68 Mass. App. Ct. at 480-481 (same; appellate court reached its
own conclusion regarding cooperative effort).
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2. Reasonable suspicion. "Reasonable suspicion must be

'based on specific, articulable facts and reasonable inferences
therefrom'" (citation omitted). Costa, 448 Mass. at 514. The
standard is an objective one: "would the facts available to the
officer at the moment of the seizure or the search 'warrant a
[person] of reasonable caution in the belief' that the action

taken was appropriate?" Commonwealth v. Mercado, 422 Mass. 367,

369 (1996), quoting Terry v. Ohio, 392 U.S. 1, 21-22 (1968).

"Although a mere 'hunch' does not create reasonable suspicion,
the level of suspicion the standard requires is considerably
less than proof of wrongdoing by a preponderance of the
evidence, and obviously less than is necessary for probable

cause." Kansas v. Glover, 140 S. Ct. 1183, 1187 (2020), quoting

Prado Navarette v. California, 572 U.S. 393, 397 (2014). In

determining whether an officer has reasonable suspicion
justifying a stop, a court does "not examine each fact known to
[the officer] at the time of the stop in isolation; instead [a
court] view[s] the 'facts and inferences underlying the
officer's suspicion . . . as a whole when assessing the
reasonableness of his acts.'" Isaiah I., 450 Mass. at 823,

quoting Commonwealth v. Thibeau, 384 Mass. 762, 764 (1981).

Further, "[a]ln officer does not have to exclude all the possible

innocent explanations for the facts in order to form a
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reasonable suspicion." Isaiah I., supra, citing Commonwealth wv.

Deramo, 436 Mass. 40, 44 (2002).

Here, at the time of the stop and including the knowledge
imputed from Dwan and Lopez, Doherty knew that the suspect had
departed the gasoline station on foot, heading in the direction
of the CVS on Morrissey Boulevard; that Dwan, in his two passes
in his private car along the relevant part of Morrisey Boulevard
and adjoining portions of Victory Road, had seen no one at all
on foot; and that Lopez had not seen anyone along Victory Road
near the CVS. Doherty also knew that just south of the gasoline
station, on the same side of Morrissey Boulevard, there was a
gap 1in a fence that gave easy access to Ashland Street in the
Clam Point neighborhood. Doherty drove around four side streets
in Clam Point for approximately four to six minutes and, like
Dwan, saw no one on the street. It was by now about 3:43 A.M.
and raining -- factors that could reasonably be expected to
cause few persons to be on the street.

Doherty knew that the suspect was described as a Black male
in his late twenties, between five feet, seven inches and five
feet, eight inches in height, of medium build, with facial hair,
and wearing blue jeans and a blue hooded sweatshirt. Doherty
then saw the defendant -- the first pedestrian he, Dwan, or
Lopez had seen in the area -- walking toward him (and away from

the direction of the gasoline station) on Ashland Street. The
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defendant was a Black male, with a beard, wearing a dark sweater
and what Doherty initially described as blue jeans, and "roughly
meet [ing]" the description of the suspect's age.!? The point at
which Doherty saw the defendant was about 700 feet away from the
gasoline station, a distance easily traversed on foot in the
seven minutes since the robbery. We conclude that although the
defendant did not exactly match the description, the defendant's
appearance compared with that description, coupled with his
direction of travel, his location seven minutes after the
robbery, and his being the only person seen on the street by
three separate officers searching for suspects -- all in the
middle of a rainy night -- gave Doherty reasonable suspicion
that the defendant was the robber.

We first observe that the description here went beyond the
sort of "bare-bones description" -- "a young Black man in a
black hoodie and blue jeans" -- that we hold today in a separate
decision to have been insufficient, even together with other
factors, to support reasonable suspicion for a street stop in a

busy commercial area. Commonwealth v. D.M., 100 Mass. App. Ct.

’ (2021). The description here included additional details -
- the suspect's approximate age, height, build, and his facial

hair -- and thus was not "so general that it would include a

12 The defendant was thirty-two years old at the time.
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large number of people in the area where the stop occur[red]."

Commonwealth v. Depina, 456 Mass. 238, 245-246 (2010). See

Commonwealth v. Warren, 475 Mass. 530, 535 (2016) (in reasonable

suspicion determination, "information about facial features,
hairstyles, skin tone, height, weight, or other physical
characteristics” contributes to police ability to distinguish
suspect from other Black men "wearing dark clothes and a
'hoodie' in Roxbury").

Also, a complete match to a description is not required to
establish reasonable suspicion; "[plolice 'must be allowed to
take account of the possibility that some descriptive facts
supplied by victims or witnesses may be in error'" (citation

omitted). Commonwealth v. Emuakpor, 57 Mass. App. Ct. 192, 198

(2003) . And even where, unlike here, a description is vague or
general, its "value . . . in the reasonable suspicion analysis
may be enhanced if other factors known to the police make it
reasonable to surmise that the suspect was involved in the crime

under investigation." Commonwealth v. Meneus, 476 Mass. 231,

237 (2017).

This case i1s unlike Commonwealth v. Cheek, 413 Mass. 492,

493 (1992), relied on by the defendant, where the suspect was
described only as "a [B]lack male with a black 3/4 length goose
known as Angelo of the Humboldt group." Here, unlike in Cheek,

police knew other distinguishing features, such as that the
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suspect "had facial hair," id. at 496,!3 and his approximate age,
height, and build.!* Cf. id. (knowledge of suspect's height and
weight could help support reasonable suspicion). Moreover, the

description in Cheek lacked details "that would have

distinguished the defendant from any other [B]lack male in the
area." Id. Here, the defendant was not only the only Black
male in the area but also the only pedestrian of any description

in the area.l5

13 See also Commonwealth v. Carrington, 20 Mass. App. Ct.
525, 526, 528 (1985) (where defendant, like suspect, was Black
male in his thirties with receding hairline, moustache, and
beard, and was stopped not far from crime scene at 6:30 A.M.,
one hour after first report, police had reasonable suspicion,
although defendant's clothes did not match description of
suspect) .

14 That the suspect was described as five feet, seven inches
or five feet, eight inches tall and in his late twenties,
whereas the defendant is five feet, eleven inches tall and was
then thirty-two years old, is not disqualifying. See Emuakpor,
57 Mass. App. Ct. at 198. (At oral argument the defendant
disclaimed any argument based on whether he matched the
description of the suspect as having a medium build.)

Similarly, that the suspect was described as wearing blue jeans,
whereas the defendant's jeans turned out to be black, is not
fatal to reasonable suspicion. The night was rainy, the area
where Doherty saw the defendant was poorly 1lit, and there are
various shades of blue and black.

15 Doherty could reasonably consider that the late hour and
the rain had likely kept pedestrians inside unless they had a
pressing reason to go out. Cf. Commonwealth v. McKoy, 83 Mass.
App. Ct. 309, 310, 313 (2013) (that defendant and companion were
alone on street on "cold, windy, wet night filled with snow and
slush" contributed to reasonable suspicion).
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We need not canvass the varying facts of each case cited by
the parties in which reasonable suspicion was or was not held to
be present. We do, however, briefly address certain additional
points that the defendant argues weigh against reasonable
suspicion here.

a. Appearance. That the suspect wore a blue hooded

sweatshirt, whereas the defendant wore a green sweater, is not
dispositive. Upper-body garments may quickly be removed and
either discarded or stowed in a container; alternatively,
additional garments may be removed from a container and donned
in order to conceal what a suspect wore at the time of the

crime. Compare Commonwealth v. Martinez, 74 Mass. App. Ct. 240,

246 (2009) (no reasonable suspicion where, among other
discrepancies, suspect wore blue jean shorts, whereas defendant
wore long pants) .!'® Likewise, that the defendant carried a red
plaid backpack, whereas the suspect was not described as
carrying anything, does not make it unreasonable to suspect the
defendant. A backpack or similar container may easily be stowed
nearby immediately before a crime and then retrieved immediately

afterward. Compare id. (that defendant had arm cast,

16 Nor is this a case where the defendant wore distinctive
clothing, the absence of which from the description of the
suspect may be significant. Compare Meneus, 476 Mass. at 233,
237 (defendant wore "black bomber jacket with a visibly
distinctive orange lining").
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unmentioned in description of suspect, detracted from reasonable
suspicion) .

b. Location. The defendant suggests that it was
unreasonable to suspect him of the robbery because, seven
minutes after it occurred, he was only 700 feet from the
gasoline station. But we know of no presumption that an armed
robber will flee the area of the robbery as quickly as humanly
possible. To be sure, the more time that passes after a crime,
and the farther away a suspect could have traveled in that time,
the less significance there may be to the location where the
defendant is stopped. See Warren, 475 Mass. at 536-537. Being
present in a location closer than the maximum possible travel
distance may, in some circumstances, diminish reasonable
suspicion. See id. at 537. But in Warren the defendant was
stopped one mile from the crime scene, about twenty-five minutes
after the victim called police, in a place that was in a
direction opposite from either of the reported paths of flight.
See id. at 535, 537. Here, 1in contrast, the defendant was
stopped seven minutes after the crime, 700 feet away, walking in
a direction consistent with the reported flight path.

"Proximity is accorded greater probative value in the reasonable
suspicion calculus when the distance is short and the timing is

close." Id. at 536, citing Commonwealth v. Doocey, 56 Mass.

App. Ct. 550, 555 n.8 (2002). See Commonwealth v. Evelyn, 485

29



19

Mass. 691, 704 (2020) (court "consistently ha[s] held that
geographic and temporal proximity to a recent crime weigh toward
reasonable suspicion in the over-all analysis"). Compare D.M.,
100 Mass App. Ct. at (that police saw Jjuvenile on same block
identified by confidential informant, within thirty minutes to
three hours after informant's tip, was not particularly
significant, where police were not investigating recent crime,
and proximity did not help distinguish juvenile from any other
Black male in area wearing "black hoodie and blue jeans").

c. Lone pedestrian. The defendant suggests that the

significance of his being the lone pedestrian encountered by the
officers is diminished by the fact that they did not search a
particular street on the other side of Morrissey Boulevard. It
is true that a search of a wider area might have increased the
significance of the defendant being the sole person seen on foot
in that search. But Doherty, aided by other officers, was not
required to complete a search of any particular radius around

the gasoline station before finding it significant that the

defendant -- the first pedestrian that any officer encountered
in the area -- fit the description of the robber in a number of
respects. That is particularly true where the defendant was

found not only on the same side of Morrissey Boulevard as the

gasoline station, but also on a street that, due to the gap in
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the fence near the gasoline station, was a logical flight path
for the robber.

The defendant also suggests that, notwithstanding the late
hour and the rainy weather, his appearance on the street could
have been explained by his being a patron of the nearby CVS or
an adjacent Chinese restaurant.l!” But an officer need not
"exclude all the possible innocent explanations for the facts in
order to form a reasonable suspicion." Isaiah I., 450 Mass. at
823.

d. Behavior. The defendant suggests that the fact that he
neither was acting suspiciously when spotted by Doherty nor
changed his behavior once he saw Doherty further diminishes the
reasonableness of Doherty's suspicion. Doherty was, of course,
in plain clothes, and the area was poorly lit, making the
defendant's lack of reaction to Doherty's presence less
noteworthy. Cf. Depina, 456 Mass. at 240-241, 247 (defendant's
obvious effort to avoid encountering police, identifiable as
such as they approached, contributed to reasonable suspicion);
Mercado, 422 Mass. at 371 (behavior of defendant "on seeing a

police officer" contributed to reasonable suspicion).

17 A radio transmission made fifteen minutes after the
defendant was stopped suggests that the CVS was open at the
time. There is no record evidence regarding whether the
restaurant was open.
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Even if this particular factor diminishes reasonable
suspicion here, the larger points are (1) that we look at the
facts known to Doherty not in isolation, but as a whole, Isaiah
I., 450 Mass. at 823; and (2) that reasonable suspicion 1is less

than probable cause, let alone proof of wrongdoing by a

preponderance of the evidence. See Kansas v. Glover, 140 S. Ct.

at 1187. Cf. Matter of a Grand Jury Investigation, 427 Mass.

221, 225, cert. denied sub nom. A.R. v. Massachusetts, 525 U.S.

873 (1998) (probable cause for search is less than proof by
preponderance of evidence).

Conclusion. Considering together all the factors

contributing to Doherty's suspicion, and all the factors the
defendant claims weigh against it, we conclude that Doherty's
suspicion was reasonable.

Order denying motion to
suppress affirmed.
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