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COMMONWEALTH OF MASSACHUSETTS 
SUFFOLK, S.S. 

 
SUPREME JUDICIAL       APPEALS COURT 
COURT No.         No. 2025-P-0201 
 
 

COMMONWEALTH OF MASSACHUSETTS 
 

v. 
 

DONALD WILLIAMS 
 

APPLICATION FOR DIRECT APPELLATE REVIEW 
 
 Defendant Donald Williams applies pursuant to Mass. R. A. P. 11 for 

direct appellate review of the Suffolk Superior Court’s denial of his Motion for 

New Trial in Docket 0884CR11227. Williams’ appeal presents two significant 

and unresolved issues of Massachusetts law that should be addressed in the 

first instance by this Court.  

 First is the question of how courts should deal with claims of 

discrimination in jury selection in the form of ‘Sanchez errors’ in cases tried 

after the issuance of Commonwealth v. Sanchez, 79 Mass. App. Ct. 189 

(2011), which upheld a trial judge’s refusal to inquire into the 

Commonwealth’s rationale for a peremptory strike solely on the grounds that 

another member of the discrete group to which the challenged potential juror 

belonged had already been seated, and in which convictions became final 

before issuance of Sanchez v. Roden, 753 F.3d 279 (1st Cir. 2014), which held 

the Appeals Court’s ‘facile and misguided’ analysis in that case was a 

violation of clearly established federal law and in short order upended 
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Massachusetts courts’ treatment of the discriminatory use of peremptory 

challenges. At Defendant’s trial, the Commonwealth used half its peremptory 

challenges against black women who could not be meaningfully distinguished 

from other jurors it had accepted without complaint. When Williams’ counsel 

objected to one such strike and asked the trial judge to make the 

Commonwealth provide a non-discriminatory reason for it, the judge relied 

solely on the ground that another “African-American or person of color” had 

already been seated to allow the Commonwealth’s strike and rejected defense 

counsel’s argument “I don’t think that the test is whether or not there are 

other black jurors that were seated. I think it’s whether the Commonwealth’s 

challenges in and of themselves are race-based”—exactly the rationale the 

First Circuit employed in condemning the Appeals Court’s Sanchez decision. 

The judge who denied Defendant’s Motion for New Trial held he had waived 

this preserved structural error by not raising it on direct appeal, and had 

nothing to say about how post-conviction courts should deal with preserved 

‘Sanchez errors’ in jury selection that arose between the time the Appeals 

Court’s Sanchez decision was controlling Massachusetts law and the time it 

was effectively reversed, and held to violate the United States Constitution 

as explicated by the Supreme Court, by the federal courts.     

The second issue presented involves ‘ID check’ courtroom security 

measures approved by this Court for the limited purpose of ensuring 

members of the public “lose their anonymity and therefore become more 
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accountable for their conduct in the court room, because if they then attempt 

to intimidate a witness or disrupt the proceedings, the court officer will know 

who they are,” Commonwealth v. Maldonado, 466 Mass. 742, 752 (2014), but 

which in this case were used by law enforcement to investigate potential 

attendees at Williams’s trial. In Defendant’s case Boston Police, not only 

court officers, sat outside the courtroom asking for the names and checking 

the identifications of members of the public who wished to attend trial, and 

did so by comparing each person to a set of photographs sourced primarily 

from the Boston Police’s ‘gang unit’ but which additionally included people 

such as Williams’ mother. Two members of Defendant’s family who had 

previously been harassed by Boston Police about their connections to him, 

despite their lack of any connection to his case, were dissuaded by these 

tactics from attending his trial. Both provided affidavits detailing these 

tactics, as did Williams’ trial counsel. Despite this showing, and 

notwithstanding this Court’s statement that ‘ID check’ courtroom security 

measures are permissible only where “there [is no] suggestion that the court 

officers investigated the criminal history of spectators or provided their 

names to law enforcement for investigation,” Maldonado, 466 Mass. at 751, 

the motion judge refused to hold an evidentiary hearing on Defendant’s 

Motion for New Trial, grant him any discovery into the security measures 

actually in effect at his trial, or analyze his claim under the constitutional 

standard of Commonwealth v. Cohen, 456 Mass. 94 (2010). 
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This Court has held that jury discrimination and courtroom closure 

issues of the sort presented by Defendant’s case are structural because, 

despite the fact they are not susceptible to the traditional prejudice analysis, 

they call into question the very legitimacy of the process by which criminal 

convictions are obtained. Defendants whose trials were marred by the sort of 

discrimination in jury selection permitted by the Appeals Court’s decision in 

Sanchez, or whose courtrooms were partially closed through law enforcement 

activity masquerading as neutral security measures, deserve hearings on the 

merits of their claims and decisions based on standards that must come in 

the first instance from this Court. Direct appellate review is necessary and 

appropriate to ensure they do.          

As further support for his Application, Defendant relies upon the 

attached Memorandum of Law.  

April 26, 2025   Respectfully Submitted, 
 
     DONALD WILLIAMS, 
     By His Attorney, 

 
/s/ Merritt Schnipper  
Merritt Schnipper      
SCHNIPPER HENNESSY PC 

     25 Bank Row Suite 2S 
     Greenfield MA 01301 
     (413) 325-8541 
     mschnipper@schnipperhennessy.com 
     BBO# 676543 
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COMMONWEALTH OF MASSACHUSETTS 
SUFFOLK, S.S. 

 
SUPREME JUDICIAL       APPEALS COURT 
COURT No.         No. 2025-P-0201 
 
 

COMMONWEALTH OF MASSACHUSETTS 
 

v. 
 

DONALD WILLIAMS 
 

MEMORANDUM OF LAW IN SUPPORT OF  
APPLICATION FOR DIRECT APPELLATE REVIEW 

 
I. STATEMENT OF PRIOR PROCEEDINGS 

 In December 2008, Donald Williams was indicted for assault and 

battery with a dangerous weapon causing serious bodily injury, G.L. c.265 

§15A(c)(i); armed assault with intent to murder, G.L. c.265 §18(b); and 

various firearms charges related to the November 24, 2007 shooting of 

Tramane Smith in Boston. He was tried to a jury in Suffolk Superior Court 

April 11-22, 2011, convicted on all counts, and sentenced to consecutive terms 

of nineteen to twenty and eleven to fifteen years in state prison, with 

additional shorter terms run concurrently. The Appeals Court affirmed 

Defendant’s convictions in an unpublished decision in February 2014, and 

this Court denied further review. See 2012-P-0307; FAR-22380.  

 Defendant filed his Motion for New Trial, which raised preserved 

claims of racial discrimination in jury selection pursuant to Sanchez v. 

Roden, 753 F.3d 279 (1st Cir. 2014), and related decisions of this Court and a 
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partial courtroom closure effected through improperly applied security 

measures imposed at the Commonwealth’s request, in February 2023, and 

filed several supplements and motions for post-conviction discovery over the 

next eighteen months. The Superior Court (McCarthy-Neyman, J.) held a 

non-evidentiary hearing on April 5, 2024 and denied Defendant’s Motion in a 

written Memorandum of Decision and Order on Defendant’s Motion for New 

Trial (“Superior Court Order”) on January 31, 2025. See Appx:25,34-59.1 

Defendant timely noticed his appeal of the Superior Court Order, and his 

case entered the Appeals Court on February 21, 2025.       

II. FACTS RELEVANT TO THE APPEAL  

1. Courtroom Security Measures and Jury Selection  
 
 A. Conditions on Courtroom Entry 
 

 The Commonwealth claimed that Williams and others implicated in 

his case had made calls in the months before trial attempting to dissuade the 

alleged victim from testifying, and had charged Defendant and others with 

witness intimidation based on them. Before jury selection began, the 

prosecutor requested that members of the public be required to show 

identification and ‘sign in’ before entering the courtroom:  

given the issues that have arisen in this case with regard to 
witness intimidation, [the Commonwealth asked] that the Court 
order that an individual court officer be placed outside the door 
to check identifications and to sign people in as they come in for 
the trial. I think given the nature of the charges here, the 

																																																								
1 Citations to the docket, Superior Court order, and other materials contained 
in the appendix to this Application are identified as Appx:Page(s).   
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various people that are on the Commonwealth’s witness list, and 
again the witness intimidation that we’ve uncovered, I think 
that would be a safety precaution that I would like to ask for. 
 

Trial 4/11:16.2 Defense counsel objected, saying “the Supreme Judicial Court 

has made it clear that the courtroom is supposed to be open to the public,” 

and she “d[id]n’t think there’s a need for anyone to be questioned prior to 

entering a public courtroom. I think it’s intimidating, and I think it violates 

my client’s right to a public trial.” Trial 4/11:16-17. Counsel pointed out the 

Commonwealth ‘had already locked up’ Defendant’s purported criminal 

associates, and argued no one “who wants to come should be precluded from 

coming because they don’t have a picture ID or because they’re intimidated 

by the fact that there is an officer sitting outside asking for identification.” 

Trial 4/11:17. The trial judge ruled 

based on the history of this case, based on what I find to be 
egregious witness intimidation, I’m going to grant the 
Commonwealth’s request. The defendant has made affirmative 
steps to reach out to people on the other side to intimidate 
witnesses, and I’m not going to have that in my courtroom. 
 

Trial 4/11:17-18. Defense counsel reiterated her objection. Trial 4/11:18. 

 As put in effect, the ‘ID check/sign-in’ procedure used to screen 

potential trial attendees was far more intrusive—involving Boston Police 

officers, not just court officers, and using a set of photographs to identify 

specific persons for official attention—than that approved by the trial judge, 

and resulted in the exclusion of at least two people from the courtroom during 

																																																								
2 Citations to the transcripts of Defendant’s 2011 trial are identified as Trial 
Month/Day:Page(s).    
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Defendant’s trial, both of who had already been subject to police harassment 

due to their familial connections to him. Despite the fact she was not alleged 

to have anything to do with Defendant’s case, Williams’ aunt Michelle 

Galloway was subject to multiple police contacts in connection with it. After 

driving Williams’ mother Jeanette and cousin Okemia Credle to court so they 

could attend a preliminary hearing, Galloway was stopped by Boston Police, 

asked whether she knew ‘who you had in your car’—Galloway told officers the 

passengers were her family—and “questioned…for fifteen or twenty minutes 

about what I knew about Jeanette and Donald and what Jeanette and I had 

talked about in the car.” Appx:27. Officers later came to Galloway’s home, 

questioned her further about Williams and his mother, and asked her to 

identify photographs of several family members and interpret transcripts of 

recorded phone calls between mother and son. Appx:27. Galloway found these 

unbidden interactions with police “unnerving and stressful.” Appx:27. When 

Williams’ trial began, Galloway attempted 

to enter the courtroom, [and] saw police officers seated at a long 
black desk near the door. On the desk there was a book or album 
containing photographs of people as well as some papers with a 
list of names. Police at the desk asked me for my name, which I 
provided. Then they asked me to show photo identification. After 
my recent experiences dealing with police, and the stress they 
had caused, I was not inclined to share any information about 
myself with them. I therefore left the courthouse. A day or two 
after this experience, I returned to Suffolk Superior Court and 
again tried to attend Donald’s trial. When I approached the 
courtroom I saw the same situation as before, with officers 
taking names and checking identifications of people coming into 
court. This time I did not even bother to try entering. I simply 
turned around and left the courthouse. 
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Appx:28.  

 Credle, Galloway’s niece and Williams’ cousin, was also dissuaded from 

attending trial based on her interactions with police. Credle’s brother Tyrone 

was shot and killed in January 2008.3 The night of that crime, “a Boston 

Police detective showed up at the hospital to talk to my family. The officer did 

not seem interested in my brother’s shooting, and was focused on questioning 

us about Donald.” Appx:29. A few days later, police stopped Credle’s car and 

“told me my cousin Donald ‘is a really bad person’ and that they wanted to 

question me. I then spent more than two hours in a cell at the police station 

on Dudley Street.” Appx:29. After this Credle left Boston for Ohio, where she 

found work. Appx:29.  

A few months into my new job, I got a call from human resources 
telling me to come to a meeting. When I entered the meeting 
room, I saw the same Boston detective who had questioned me 
and my family at the hospital after Tyrone was shot. The 
detective asked me ‘why are you here?’ I later learned the 
detective had also been to my house in Ohio. That evening I was 
fired from my job. 
 

Appx:29. Credle returned to Boston for Williams’ trial. But when she  

tried to enter the courtroom at Suffolk Superior Court, a court 
officer and Boston police officer were sitting outside the 
courtroom. They asked me to sign in and to show identification. 
On the table in front of them was a book of photographs they 
were looking at. I refused to provide any identification and left 
the courthouse. The next day I went back to Suffolk Superior 
Court because I wanted to support Donald and my Aunt 
Jeanette. However, I saw the same thing as before, with the 
officers checking identification. I did not feel comfortable giving 

																																																								
3 See https://bpdnews.com/blog/2008/01/21/2411.  
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my personal information to police after having been harassed the 
way I had been, so I left.  
 

Appx:30.  

 In the limited post-conviction discovery Williams received4 in 

connection with his Motion for New Trial, the Commonwealth produced from 

its files a sheet of photographs with a picture of Defendant in the top left and 

a total of twenty-two persons (including his mother) pictured, providing 

corroboration for Galloway and Credle’s description of the as-applied 

conditions on courtroom entry during trial. See Appx:33. Williams’s trial 

counsel affirmed she had not received this sheet in discovery, but based on 

long experience recognized most of the photographs on it as having been 

sourced from the Boston Regional Intelligence Center (“BRIC”), commonly 

known as the ‘gang unit.’ Appx:31-32. Counsel also recalled a table set up 

outside the courtroom with two chairs in apparent connection with the 

conditions on courtroom entry imposed at the Commonwealth’s request, 

further corroborating Galloway and Credle’s descriptions. Appx:31-32. 

  B. Jury Selection 

 With twelve of sixteen jurors selected, defense counsel objected to the 

Commonwealth’s strike of potential juror no. 196, Tiesha Sheffield (“Juror 

196”), its fourth peremptory challenge, pointing out “this is the second black 

female the Commonwealth has challenged. I think a [Commonwealth v.] 

																																																								
4 Williams received only discovery agreed to by the Commonwealth; the 
motion judge denied all his requests for post-conviction discovery.  
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Soares[,377 Mass. 461 (1979),] challenge at this point.” Trial 4/11:137-41; see 

also Trial 4/11:65-70,106-07,119-22. Counsel and the trial judge then engaged 

in the following exchange: 

COURT: I don’t find any pattern that would raise a concern. There 
have been other African-Americans or people of color 
selected to be on the jury. 

 
COUNSEL: Judge, just for the record, I don’t think that the test is 

whether or not there are other black jurors that were 
seated. I think it’s whether the Commonwealth’s 
challenges in and of themselves are race-based. 

 
COURT: I’m aware of the legal standard...and I know that one 

person can be a pattern, but I don’t detect any pattern 
whatsoever. The last juror that was chosen was a black 
female. I don’t find there to be any pattern. 

 
 COUNSEL: Just note my objection. 
 
Trial 4/11:140-42. The trial judge declined to seek a non-discriminatory 

reason for the challenge from the Commonwealth, and Juror 196 was excused 

from service. Trial 4/11:141-42. 

 At the time of the challenged peremptory strike, twelve jurors had 

been seated, one of whom was a black woman, and the Commonwealth had 

struck four potential jurors, two (i.e., fifty percent) of whom were black 

women, notwithstanding the fact that the juror most recently seated (Juror 

191, Joanne Rene) was a black woman. Trial 4/11:36-142. While Juror 196 

had been a crime victim and also had a family member who had been in 

trouble with the law, Juror 191 was also a crime victim but was not the 

subject of a Commonwealth strike. Trial 4/11:131-34. Neither was Juror 145, 
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Melissa Keefe, a white woman who the Commonwealth accepted without 

objection despite the fact her grandfather was “a corrupt cop” and her father 

“had drug issues,” even as it struck Juror 138, Annie Powell, another black 

woman whose son had previously been a criminal defendant. Trial 4/11:65-70, 

76-79, 121-22. 

 At the time of Williams’ trial, Massachusetts appellate courts’ most 

recent precedential statement on discriminatory use of peremptory 

challenges in jury selection was the Appeals Court’s decision in 

Commonwealth v. Sanchez, 79 Mass. App. Ct. 189, 191-192 (2011), which 

upheld the seating of other members of a targeted group, without more, as 

justification for a trial judge’s refusal to require the prosecution to state a 

non-discriminatory reason for its strike. Three weeks after Defendant’s 

convictions became final with this Court’s denial of further appellate review, 

the First Circuit in Sanchez v. Roden held this analysis was “facile and 

misguided” and objectively unreasonable in light of binding Supreme Court 

precedent in effect at the time of Sanchez’s 2006 trial. See 753 F.3d 279, 299-

300 (1st Cir. 2014)).         

2. Trial Evidence, Verdict, and Appeal   

 Trial evidence showed that Tramane Smith was shot multiple times in 

the early morning hours of November 24, 2007 on Torrey Street in 

Dorchester, leaving him seriously injured. Trial 4/12:54-55,107. According to 

Smith, he had known Defendant for approximately ten years and was part of 
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a gang of which Williams was purportedly the leader. Trial 4/12:107-111. 

Smith testified that Defendant shot him at the end of a night during which 

Smith had announced to Williams and a number of other gang members his 

intent to renounce gang membership and criminal activity more generally. 

Trial 4/12:138-189. Smith identified Defendant as his assailant from a photo 

array three weeks after the shooting. Trial 4/13:26-31. Smith’s former 

girlfriend, her sister, and a police witness also testified to Smith’s 

identification of Williams as his shooter and/or statements to that effect. 

Trial 4/14:17-71,132-133,183-189.    

      Four people Smith claimed witnessed his shooting and events 

surrounding it, and whose testimony the defense contended would undercut 

or otherwise challenge his version of events, were summonsed to trial by the 

Commonwealth but invoked their rights against self-incrimination and were 

excused from testifying. Trial: 4/14:3-4,211-214; Trial 4/19:92-94,101-102.  

 The jury deliberated for approximately ten hours before finding 

Williams guilty on all charges. Trial 4/20:108-13; Trial 4/21:2-5. The Court 

sentenced him to an aggregate term of between thirty and thirty-five years. 

Trial 4/22:2-3,17-20. The sole issue raised by appellate counsel was that the 

trial court had improperly denied a renewed motion to dismiss for violation of 

the time limitations set forth in Mass. R. Crim. P. 36 filed after the verdict, 

which the Appeals Court rejected in an unpublished decision.  
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3. Motion for New Trial 

 In his Motion for New Trial, Williams pointed the Court to two 

preserved structural errors at his 2011 trial, one involving the partial 

courtroom closure created when police used a facially neutral courtroom 

security protocol for an impermissible law enforcement purposes and the 

other involving the trial judge’s refusal to require justification from the 

Commonwealth of its second peremptory challenge of a black female potential 

juror on the grounds another black woman had already been seated despite 

trial counsel’s statement, vindicated by both federal and Massachusetts 

courts shortly thereafter, that the composition of the seated jury on its own 

was not a permissible basis on which to refuse inquiry.5  

 With regard to the partial courtroom closure, Williams argued that 

this Court’s holding “that requiring spectators to produce identification in 

order to enter a court room does not constitute a court room closure in the 

constitutional sense, and does not violate the right to a public trial,” 

Commonwealth v. Andrade, 488 Mass. 522, 543-44 (2021), and review of the 

imposition of such conditions under a deferential abuse of discretion standard 

rather than the stringent constitutional standard applicable to courtroom 

closures, depended on the fact court officers assigned to check identification 

at the courtroom door “did not conduct any screening of spectators except to 

																																																								
5 The Motion for New Trial also raised an issue of newly available evidence 
from witnesses excused from trial based on their privilege against self-
incrimination but who subsequently came forward and proffered affidavits 
contradicting Smith’s testimony to events surrounding his shooting.   
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see if they were on the witness list [so as to enforce a sequestration order],” 

and “there [was no] suggestion that the court officers investigated the 

criminal history of spectators or provided their names to law enforcement for 

investigation.” Commonwealth v. Maldonado, 466 Mass. 742, 751 (2014). 

Police’s aggressive pretrial interactions with two of Williams’ family members 

not implicated in his case and use of gang-database information to screen 

potential trial attendees made his case more like United States v. Deluca, in 

which a procedure that had U.S. Marshals investigating the criminal 

background and connections to the defendants of persons entering the 

courtroom was analyzed as a partial courtroom closure. See 137 F.3d 24, 28-

30, 32-35 (1st Cir. 1998). Given its obvious law-enforcement driven purpose, 

Defendant argued, the as-applied conditions on courtroom entry in his case 

could not satisfy the stringent requirements of Commonwealth v. Cohen, 456 

Mass. 94, 107-11 (2010), and thus constituted an unconstitutional closure.  

 With regard to the trial judge’s exclusive reliance on the fact a member 

of the challenged group had already been seated to deny defense counsel’s 

request that the Commonwealth be required to justify its peremptory strike 

of a black female potential juror, Defendant argued that Sanchez v. Roden, 

753 F.3d 279 (1st Cir. 2014), issued a mere three weeks after his conviction 

became final and effectively overruling Commonwealth v. Sanchez, 79 

Mass.App.Ct. 189 (2011), which was controlling law at the time of his trial, 

vindicated his trial counsel’s objection to the trial judge’s analysis of the issue 
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and enunciation of the correct ‘totality of the circumstances’ standard. 

Because the First Circuit’s decision in Sanchez v. Roden was grounded in 

controlling federal law that was clearly established at the time of his trial, 

and in light of Massachusetts law providing that in cases of preserved 

structural error reversal is automatic without any showing of prejudice, see, 

e.g., Commonwealth v. Sanchez, 485 Mass. 491, 498 (2020), Williams argued 

“counsel’s failure to argue this issue on appeal necessarily amounted to 

ineffective assistance of counsel.” Commonwealth v. Cardenuto, 406 Mass. 

450, 454 (1990). 

 The Superior Court rejected these claims and denied Defendant any 

post-conviction discovery targeted at them. Appx:25. It found both were 

waived by Williams’ failure to raised them on direct appeal, and that he could 

not avoid the waiver of his jury discrimination claim by resort to ineffective 

assistance of counsel principles. Appx:41-43. With regard to the conditions on 

entry/courtroom closure issue, the motion judge held that the fact as-applied 

conditions on entry turned back people who wished to attend did not amount 

to a closure. Appx:43-48. She did not mention, let alone address or analyze, 

Galloway and Credle’s interactions with Boston police in the time leading up 

to trial or the significance of police officers’ participation in screening trial 

attendees, and found the two women’s affidavits about encountering officers 

using a list of names and pictures to screen entrants, even when considered 

together with the list of gang unit photographs produced by the 
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Commonwealth, did not amount to “evidence[] that the officers were using 

the photographs or a list of names to check the identification of individuals 

before they entered the courtroom.” Appx:47. 

 With regard to Williams’ preserved claim of discrimination in jury 

selection, the motion judge found he had waived this claim by not raising it 

on direct appeal and could not revive it through a claim of ineffective 

assistance of appellate counsel. Appx:48-55. She further held Williams had 

not established the trial judge erred by refusing to require the 

Commonwealth to state a non-discriminatory reason for its strike of Juror 

196, notwithstanding the undisputed fact the trial judge’s exclusive reliance 

on the fact another black woman had been seated precisely mirrored the 

“facile and misguided” analysis rejected as a violation of federal law in 

Sanchez v. Roden. Appx:48-55. Because this ruling by the trial judge was not 

error, the motion judge concluded, Defendant did not receive ineffective 

assistance of counsel on appeal. Appx:48-55.  
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III. ISSUES OF LAW RAISED BY THE APPEAL 

 1. May a criminal defendant who preserved his objection to the 

jury discrimination analysis permitted by the Appeals Court’s decision in 

Commonwealth v. Sanchez, and whose conviction became final before 

Sanchez v. Roden abrogated that approach to such issues, access the 

standard of review applicable to preserved structural errors under 

Massachusetts law on collateral review?  

2. Does police officer participation in an ‘ID check’ courtroom 

security procedure allowed by a trial judge to be conducted by court officers 

for the limited purpose of preventing witness intimidation in the courtroom, 

and use of that procedure for investigative law enforcement purposes, require 

that the procedure as effected be analyzed under the constitutional standard 

applicable to partial courtroom closures, rather than the deferential abuse of 

discretion standard applicable to neutral courtroom security measures?  

 These issues are preserved for the Court’s review, as both the 

discrimination in jury selection and courtroom closure issues were directly 

presented to the Superior Court and formed the core of Defendant’s claims for 

relief.    
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IV. ARGUMENT 
 

1. Defendants Who Preserved ‘Sanchez Errors’ in Jury Selection at 
  Trials Conducted After Issuance of the Appeals Courts’ Decision  
  in Commonwealth v. Sanchez and Whose Convictions Became  
  Final Before Issuance of Sanchez v. Roden Are Entitled to  
  Review of Such Claims for Structural Error   

 
 When Williams’ trial judge refused to make the prosecutor justify her 

second peremptory challenge of a black female juror based on his observation 

“[t]here have been other African-Americans or people of color selected to be 

on the jury,” defense counsel objected that whether other non-whites had 

been selected for service was ‘not the test,’ and reiterated the requirement to 

focus on “whether the Commonwealth’s challenges in and of themselves are 

race-based,” but to no avail. Three weeks after Defendant’s conviction became 

final with this Court’s denial of further appellate review, the First Circuit 

vindicated his trial counsel’s recitation of the standard to be applied at the 

first stage of the Batson/Soares inquiry when it found the Appeals Court’s 

published decision in Commonwealth v. Sanchez, 79 Mass. App. Ct. 189 

(2011)—decided ten days before Williams’ trial, and the most recent 

precedential Massachusetts opinion on the question at that time—had 

“unreasonably applied” clearly established federal law when it “dismissed the 

racial challenge out-of-hand by its facile and misguided resort to the 

undisputed fact that the prosecutor had allowed some African Americans to 

be seated on the jury.” Sanchez v. Roden, 753 F.3d 279, 299-300 (1st Cir. 

2014). In the wake of Sanchez v. Roden, Massachusetts appellate courts 
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began regularly finding structural error, and reversing convictions, where a 

trial judge relied on the presence of one or more targeted group members on a 

seated jury as a reason not to require the Commonwealth to explain a 

peremptory challenge—i.e., committed ‘Sanchez error’ in assessing a 

Batson/Soares challenge. See, e.g., Commonwealth v. Ortega, 480 Mass. 603, 

607-08 (2018); Commonwealth v. Robertson, 480 Mass. 383, 396-97 (2018); 

Commonwealth v. Jones, 477 Mass. 307, 325-26 (2017); see also 

Commonwealth v. Sanchez, 485 Mass. 491, 500 (2020) (noting this Court’s 

“frequent, extensive, and approving reliance on [Sanchez v. Roden] in 

explaining the standard for evaluating the first phase of a Batson-Soares 

inquiry”).   

 In these circumstances—where a defendant preserves a trial objection 

under the correct legal standard, but is overruled by a trial judge applying 

the incorrect standard as subsequently recognized by decisions of this 

Court—basic principles of justice require that such a defendant be able to 

access the standard of review applicable to preserved structural errors on 

collateral review, i.e., reversal on a finding of error without any requirement 

to show prejudice. See Commonwealth v. Robinson, 480 Mass. 146, 150-51 

(2018). This Court has recognized, including in its treatment of the Sanchez 

case and the impact of the First Circuit’s decision in it, “that, where this 

court, in a separate and later case, has indicated or implied that a specific 

appellate decision was wrongly decided, there might be grounds for a motion 
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for a new trial under Mass. R. Crim. P. 30(b) for the particular individual 

whose appellate case had been cast into doubt.” Sanchez, 485 Mass. at 499 

(discussing Sanchez v. Roden as functionally holding the Appeals Court’s 

Sanchez decision was “wrongly decided”) (citing Commonwealth v. Rodriguez, 

443 Mass. 707, 710-711 (2005)).  

 Here, while no court has held that Williams’ direct appeal was wrongly 

decided, and the issue is not (as it was in this Court’s 2020 Sanchez decision) 

whether he is estopped from litigating his claim of ‘Sanchez error’ but rather 

whether that claim is waived for purposes of collateral review, the principle 

this Court applied in Sanchez applies with equal force to his case. Given that 

Defendant objected at trial to the Commonwealth’s peremptory challenge 

under the correct standard and asserted that the judge was applying an 

incorrect one by relying solely on the composition of the seated jury, and 

given that the Appeals Court’s Sanchez decision was controlling 

Massachusetts law at the time of both Williams’s trial and appeal but has 

since been overruled, Defendant should be entitled to the benefit of having 

preserved this issue for review. As this Court observed in upholding the 

Sanchez motion judge’s decision to grant a new trial, the “principles 

[articulated in Sanchez v. Roden] had always been the law during the 

pendency of this case, including the trial in 2006. Thus, under clear, 

preexisting law, the defendant should have prevailed on his initial appeal.” 

Sanchez, 485 Mass. at 497 (quoting motion judge’s ruling).  
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 Defendant was tried in 2011, not 2006, and at the time of his trial 

federal law was, if anything, even clearer on the question of how judges 

should deal with the preliminary stage of jury discrimination inquiries. See 

Sanchez v. Roden, 753 F.3d at 299 (citing and quoting Snyder v. Louisiana, 

552 U.S. 472, 478 (2008), for constitutional requirement to consider “all of the 

circumstances that bear upon the issue of racial animosity” in dealing with 

challenges to peremptory strikes). Yet, unlike the Sanchez defendant, 

Williams was tried and had his direct appeal heard in a three-year window 

during which controlling Massachusetts precedent expressly permitted the 

erroneous treatment to which his jury discrimination claim was subjected. 

Whether viewed through the lens of ineffective assistance of appellate 

counsel due to his lawyer’s failure to argue the preserved jury discrimination 

claim in light of clearly established federal law, as Williams argued the case 

below, see Commonwealth v. Hardy, 464 Mass. 660, 669 (2013) (appellate 

counsel provides ineffective assistance by failing to brief issue that would 

have led to reversal of conviction), or as an instance of the “clairvoyance 

exception to [the] waiver doctrine” that permits a defendant to raise an issue 

on collateral review when the applicable constitutional doctrine “was not 

sufficiently developed at the time the defendant should have raised it...on 

appeal,” Commonwealth v. Francis, 485 Mass. 86, 112 (2020), basic fairness 

requires that his claim be heard now under the standard of review applicable 

to preserved structural errors. Direct review by this court is necessary and 
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appropriate to ensure that Williams and all similarly situated defendants 

receive such consideration. 

2. The Use of Police Officers to Enforce Ostensibly Neutral   
  Courtroom Security Measures for Law Enforcement Purposes  
  Takes them Out of the Realm of Discretionary Conditions on  
  Courtroom Entry and Requires Their Analysis as a Partial  
  Courtroom Closure  
 

As demonstrated by the experiences of Williams’ family members, 

individuals not suspected of any connection to criminal activity were 

nevertheless subject to smothering attention from Boston Police ahead of his 

trial through interrogatory traffic stops, unannounced visits to residences 

and jobs, and temporary detentions. Nor did these official acts—which their 

subjects experienced as harassment—stop at the courthouse door. Acting 

under cover of a judicial order permitting court officers to check 

identifications of persons entering Defendant’s trial courtroom, Boston Police 

officers manned a checkpoint outside the courtroom and compared attendees 

to a set of names and photographs drawn primarily from their ‘gang unit.’ 

While this law enforcement-driven application of a facially neutral courtroom 

security measure presents a factual scenario of first impression under 

Massachusetts law, this Court’s limited precedents on when and subject to 

what limitations trial attendees may be required to show identification before 

entering a courtroom demonstrate that such official behavior must be 

analyzed under the stringent standards applicable to partial courtroom 

closures. The Superior Court erred when it declined to do so, and refused 
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even to grant Williams discovery into the extent of law enforcement 

participation in screening persons seeking to attend his trial. 

In Commonwealth v. Maldonado, decided three years after Defendant’s 

trial, this Court for the first time held “a judge [may] order[] spectators first 

to sign in and provide some form of identification before they [a]re permitted 

to enter a court room” as a matter of discretion, subject to findings “that 

justify imposing this condition on entry based on the special circumstances of 

the case and only where the conditions are no broader than needed to 

accomplish their purpose” of “diminish[ing] the risk of witness intimidation 

and disruption of the court room.” 466 Mass. 742, 749-752 (2014). Because 

“[a]ny condition placed on entry into a court room, even these modest 

conditions of identification, that may prevent some members of the public 

from attending a trial and that may discourage others from attending 

implicates constitutional concerns about the right to a public trial,” the 

Maldonado court was clear about why it approved the ‘show ID’ condition 

imposed in that case: the judge “did not require that the court officer outside 

the court room door conduct any screening of spectators…[n]or [wa]s there 

any suggestion that the court officers investigated the criminal history of 

spectators or provided their names to law enforcement for investigation.” Id. 

at 748, 751. The Court contrasted these neutral, limited conditions on entry 

with procedures involving “a court officer who was posted outside the court 

room who asked all spectators except attorneys and family members their 
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identity and their interest in coming to court,” which “raised the same secrecy 

and fairness concerns that a total closure does” and therefore required 

analysis under constitutional standards. Id. at 750 (quoting People v. Jones, 

96 N.Y.2d 213, 216, 219 (2001)).  

Materials filed with Williams’ Motion for New Trial show that in his 

case, Boston Police were directly involved in screening potential courtroom 

entrants and did so through the use of information sourced from law 

enforcement databases, supporting the inference police “investigated the 

criminal history of spectators” who might attend Defendant’s trial and were 

using the facially permissible conditions on entry imposed by the trial judge 

at the Commonwealth’s request to gather more information on Williams’ 

purported associates. Id. at 750. Notably, the Maldonado court contrasted the 

limited, non-intrusive security measures imposed at that trial with those 

used at the trial of United States v. Deluca, in which “each spectator before 

entering the court room was required to present written identification to a 

deputy United States marshal, who recorded the spectator’s name, address, 

and birth date, and used that information to determine whether the spectator 

had a criminal background or any connection with a defendant” and which, 

like the more intrusive and intimidating conditions on entry at issue in 

Jones, required analysis under constitutional standards. Id. at 750 (citing 

137 F.3d 24, 32-35 (1st Cir. 1998)). 
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The motion judge denied Defendant access to discovery regarding 

police interactions with his family members ahead of trial, identification of 

the police officers who worked the checkpoint outside his courtroom, or the 

nature of the investigation that produced the list of names and photographs 

used to screen trial attendees. Nevertheless, the materials submitted with 

Williams’ Motion for New Trial by themselves establish beyond serious 

question that the actual, as-applied conditions on entry to his trial courtroom 

far exceeded the neutral procedure this Court has approved for the limited 

purpose of stripping attendees of their anonymity and deterring intimidating 

or disruptive conduct, Maldonado, 466 Mass. at 752; see also Commonwealth 

v. Andrade, 488 Mass. 522, 541-542 (2021), and instead functioned, at least in 

part, as a law enforcement mechanism targeted at specifically identified 

individuals based on their “connection with [the] defendant.” Maldonado, 466 

Mass. at 750 (citing Deluca, 137 F.3d at 35). 

Because of the motion judge’s clearly erroneous finding there was no 

“evidence[] that the officers were using the photographs or a list of names to 

check the identification of individuals before they entered the courtroom,” 

Appx:47, she never considered whether the actual conditions on entry to 

Williams’ trial courtroom satisfied the constitutional requirements of 

Commonwealth v. Cohen—a standard that applies even where, as here, the 

official actions that resulted in a partial courtroom closure were not ordered 

by the trial judge him- or herself. See 456 Mass. 94, 107-115 (2010). Review 
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by this Court is necessary to resolve that question and provide guidance to 

future courts and litigants on when facially permissible conditions on 

courtroom entry intrude on the public trial right as applied and therefore 

require constitutional justification.             
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V. REASONS DIRECT REVIEW IS APPROPRIATE 

 Defendant’s appeal raises two novel questions, one of which asks how 

post-conviction courts should deal with preserved claims of discrimination in 

jury selection arising during the three-year window when Massachusetts 

precedent on such issues was in conflict with clearly established and 

controlling federal law, and the other of which asks what standards apply to 

claims for relief based on facially neutral conditions on courtroom entry that 

are transformed, as put into effect by those enforcing them, into law 

enforcement activity that acts as a barrier to entry in violation of the 

constitutional public trial right. The first of these issues calls into question a 

discrete set of convictions obtained during the time Massachusetts law on the 

discriminatory use of peremptory challenges was misaligned with Supreme 

Court precedent, while the second requires consideration of the manner in 

which increasingly common conditions on courtroom entry are actually 

enforced and how courts should address cases in which such conditions, as 

applied, interfere with criminal defendants’ constitutional right to be trial in 

public proceedings. Because both questions presented implicate the 

structural fairness of Massachusetts criminal trials and are likely to arise in 

other cases, they are appropriate for resolution by this Court.   
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Date Session Location Type Event Judge Result

01/05/2009 09:30 AM Magistrate's Session Arraignment Held as Scheduled

03/16/2009 09:30 AM Magistrate's Session Pre-Trial Conference Rescheduled

04/07/2009 09:30 AM Magistrate's Session Pre-Trial Conference Held as Scheduled

05/04/2009 09:30 AM Criminal 1 Pre-Trial Hearing Held as Scheduled

08/03/2009 09:00 AM Criminal 3 Final Pre-Trial Conference Rescheduled

08/24/2009 09:00 AM Criminal 3 Jury Trial Rescheduled

06/01/2010 02:00 PM Criminal 6 Status Review Rescheduled

06/03/2010 02:00 PM Criminal 6 Status Review Held as Scheduled

06/15/2010 09:00 AM Criminal 6 Status Review Held as Scheduled

06/21/2010 09:00 AM Criminal 6 Status Review Held as Scheduled

07/22/2010 02:00 PM Criminal 6 Trial Assignment Conference Held as Scheduled

09/17/2010 09:00 AM Criminal 6 Hearing Held as Scheduled

10/04/2010 09:00 AM Criminal 6 Final Pre-Trial Conference Not Held

10/04/2010 02:00 PM Criminal 6 Final Pre-Trial Conference Held as Scheduled

10/13/2010 09:00 AM Criminal 6 Jury Trial Not Held

11/18/2010 02:00 PM Criminal 6 Hearing Held as Scheduled

02/01/2011 02:00 PM Criminal 6 Status Review Held as Scheduled

02/02/2011 09:00 AM Criminal 6 Status Review Rescheduled

03/22/2011 11:00 AM Criminal 6 Final Pre-Trial Conference Held as Scheduled

04/01/2011 09:00 AM Criminal 6 Hearing on Motion(s) in Limine Held as Scheduled

04/05/2011 09:00 AM Criminal 6 Jury Trial Rescheduled

04/06/2011 09:00 AM Criminal 6 Hearing Held as Scheduled

04/08/2011 09:00 AM Criminal 6 Hearing on Motion(s) in Limine Held as Scheduled

04/11/2011 09:00 AM Criminal 6 Jury Trial Held as Scheduled

04/12/2011 09:00 AM Criminal 6 Jury Trial

04/13/2011 09:00 AM Criminal 6 Jury Trial

04/14/2011 09:00 AM Criminal 6 Jury Trial

04/15/2011 09:00 AM Criminal 6 Jury Trial

04/19/2011 09:00 AM Criminal 6 Jury Trial

04/20/2011 09:00 AM Criminal 6 Jury Trial

04/21/2011 09:00 AM Criminal 6 Jury Trial Held as Scheduled

04/22/2011 09:00 AM Criminal 6 Hearing for Sentence Imposition Held as Scheduled
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Date Session Location Type Event Judge Result

02/23/2017 11:00 AM Criminal 6 BOS-9th FL, CR 906 (SC) Motion Hearing Roach, Christine M Held as Scheduled

06/22/2017 09:30 AM Criminal 6 BOS-9th FL, CR 906 (SC) Conference to Review Status Sanders, Hon. Janet L Rescheduled

07/27/2017 02:00 PM Criminal 6 BOS-9th FL, CR 906 (SC) Hearing for Appearance / Appointment of Counsel Roach, Christine M Not Held

08/03/2017 09:30 AM Criminal 6 BOS-9th FL, CR 906 (SC) Hearing for Appearance / Appointment of Counsel Roach, Christine M Not Held

08/17/2017 10:00 AM Criminal 5 BOS-8th FL, CR 817 (SC) Hearing for Appearance / Appointment of Counsel Krupp, Hon. Peter B Held as Scheduled

01/26/2018 09:30 AM Criminal 6 BOS-9th FL, CR 906 (SC) Conference to Review Status Roach, Christine M Held as Scheduled

02/23/2024 02:00 PM Criminal 9 BOS-7th FL, CR 713 (SC) Motion Hearing Rooney, Hon. Lynn C Canceled

04/05/2024 02:00 PM Criminal 9 BOS-7th FL, CR 713 (SC) Motion Hearing McCarthy-Neyman, Hon. Kathleen Held as Scheduled

Ticklers
Tickler Start Date Due Date Days Due Completed Date

Pre-Trial Hearing 01/05/2009 01/05/2009 0 03/14/2014

Final Pre-Trial Conference 01/05/2009 08/03/2009 210 03/14/2014

Case Disposition 01/05/2009 10/02/2009 270 03/14/2014

Docket Information
Docket
Date

Docket Text File
Ref
Nbr.

Image
Avail.

12/18/2008 Indictment returned 1

Image12/18/2008 MOTION by Commonwealth for arrest warrant to issue; filed & allowed
Ball, J.

2

12/18/2008 Warrant on indictment issued

12/18/2008 Warrant was entered onto the Warrant Management System 12/18/2008

01/05/2009 Defendant brought into court on true warrant printout. Warrant
Recalled.

01/05/2009 Appearance of Deft's Atty: Rosemary Curran Scapicchio 3

01/05/2009 Deft arraigned before Court

01/05/2009 Deft waives reading of indictment

01/05/2009 RE Offense 1:Plea of not guilty

01/05/2009 RE Offense 2:Plea of not guilty

!○
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01/05/2009 RE Offense 3:Plea of not guilty

01/05/2009 RE Offense 4:Plea of not guilty

01/05/2009 RE Offense 5:Plea of not guilty

01/05/2009 Bail set: $10,000,000.00 Surety or $1,000,000.00 Cash w/o/p. Bail
warning read. Mittimus issued.

01/05/2009 Assigned to Track "B" see scheduling order

01/05/2009 Tracking deadlines Active since return date

01/05/2009 Case Tracking scheduling order (Gary D Wilson, Magistrate) mailed
1/5/2009

01/05/2009 Case Tracking scheduling order (Gary D Wilson, Magistrate) mailed
1/5/2009

01/05/2009 Continued to 3/16/2009 for hearing on PTC

01/05/2009 Continued to 5/4/2009 for hearing on PTH

01/05/2009 Continued to 8/3/2009 for hearing on FPTH

01/05/2009 Continued to 8/24/2009 for hearing on PTD (Gary D Wilson, Magistrate)
- G. Lundgren, ADA - C. Sproul, Court Reporter - R. Scappichio,
Attorney

01/05/2009 Warrant canceled on the Warrant Management System 1/5/2009

02/20/2009 Commonwealth files First notice of discovery (pending indictment) 4

02/20/2009 Commonwealth files Second notice of discovery 5

03/16/2009 Defendant not present, continued until 4/7/2009 by agreement re: pre
trial conference. Wong, MAG - G. Lundgren, ADA - ERD

04/07/2009 Defendant brought into court

04/07/2009 Pre-trial conference report filed 6

04/07/2009 Case remains on track, next date 05/04/2009 for hearing re: pre
trial. (Jail List) Wilson, MAG - G. Lundgren, ADA - ERD - R.
Scapicchio, Attorney

05/04/2009 Defendant not in court.

05/04/2009 Deft files Motion for Discovery and Production of Discoverable
Information I.

7

05/04/2009 Deft files Motion for Discovery and Production of Discoverable
Information II.

8

05/04/2009 Deft files Supplemental Motion for Discovery and Production of
Discoverable Information

9

05/04/2009 See tracking order dates. Ball. J - ERD - R. Scapicchio, Attorney
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07/21/2009 Brought into court.

07/21/2009 Commonwealth's Assented-to Motion to Continue filed and after hearing
allowed by agreement. (Presumptive trial date set for 11/30/09 in
907) Dates set on 1/5/09 cancelled. Vaughan, MAG - G. Lundgren, ADA -
R. Scapicchio, Aty - JAVS.

9.1

09/16/2009 Commonwealth files Notice of discovery III 10

06/03/2010 Defendant not in court. Status conference held before Gaziano, RAJ.
Case is tracking 07-11314.

06/03/2010 Continued to 6/15/10 by agreement for status. Gaziano, RAJ - G.
Lundgren, ADA - M. Brooks, ADA - R. Scappicchio, Atty - P. Connolly,
CR.

06/15/2010 Brought into court. Trial in SUCR 2007-11314 continued for one day at
the request of the Commonwealth. Matter continues to track 2007 case.
Gaziano, RAJ - G. Lundgren, ADA - R. Scapicchio, Atty - N. Fowlkes,
CR.

06/21/2010 Brought into court. Hearing on Motion to Dismiss on 2007-11314 case
held before Gaziano, RAJ. Matter is taken under advisement.

06/21/2010 Continued to 7/22/10 at 2:00 p.m. for trial assignment. Gaziano, RAJ
- G. Lundgren, ADA - M. Brooks, ADA - R. Scappicchio, Atty - P.
Connelly, CR.

07/22/2010 Defendant not present - trial assignment conference held before
Lauriat, J.

07/22/2010 Case held in Session- Ready for trial

07/22/2010 Continued to 10/13/2010 at ther reques to the Commonwealth for trial.
Case to follow 2007 matter. Rule 36 not waived. (Jail List) Lauriat,
J - M. Brooks, ADA - C. LaVallee, Court Reporter - R. Scarpicchio,
Attorney

09/07/2010 Commonwealth's Fourth Notice of Discovery filed 12

09/08/2010 Commonwealth's Motion for a Protective Order and Motion to File
Supporting Affidavit and Memorandum Under Seal. Memorandum placed
under SEAL. (impounded 9/17/10 Lauriat, J (mkr)

11

09/08/2010 Brought into court.

09/08/2010 Hearing on Protective Order held before Lauriat, J. No action taken
pending in camera hearing.

09/08/2010 Continued to 10/4/10 by agreement for FPTC. Lauriat, J. - G.
Lundgren, ADA - R. Scapicchio, Atty - D. Cercone, CR.

09/10/2010 Commonwealth's Fifth Notice of Discovery filed. 13

09/17/2010 Commonwealth files: Commonwealth's Notice of Intent to Introduce
Medical Records

14
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09/17/2010 Commonwealth files: Motion for Court Order for Medical Records filed
along with Affidavit in support thereof.

15

09/17/2010 Defendant not in court.

09/17/2010 In camera, ex-parte hearing held before Lauriat, J. re:
Commonwealth's Motion for a Protective Order. After hearing, the
Court finds that the Commonwealth has presented a specific,
substantial basis for this motion, and it therefore allowed.
Protective Order to issue. Lauriat, J. Copy of endorsement sent to
attorney.

09/17/2010 Order filed by the Court, Lauriat, J. Copy sent to parties. 16

09/17/2010 The Court orders transcript of hearing IMPOUNDED and shall not be
produced unless by order of court. G. Lundgren, ADA - M. Brooks, ADA
- D. Cercone, CR.

10/04/2010 Defendant brought into court for FPTH

10/04/2010 Filed: Joint Pre-Trial Memorandum 17

10/04/2010 Commonwealth files witness list 18

10/04/2010 FPTH held. Gaziano,J; G.Lundgren,ADA; M.Brooks,ADA;
R.Scappichio,Atty; R.LeRoux,Court reporter

10/08/2010 Commonwealth files: Motion for a Continuance 19

10/12/2010 Brought into court.

10/12/2010 Hearing on Paper #19 held before Gaziano, RAJ. After hearing, motion
allowed. Court orders time to be excluded from Rule 36 calculations
over the defendant's objection. Parties to report new trial date.
(Parties report new trial date of 4/5/11).

10/12/2010 Continued to 2/11/10 at 9:00 a.m. for Status at the request of the
Commonwealth. (Rule 36 excluded). Gaziano, RAJ - G. Lundgren, ADA -
R. Scapicchio, Atty - N. King, CR.

12/16/2010 Defendant's Renewed Objection to Pretrial Delay and Request to
Correct the Docket to Notice Defendant's Objections filed.

20

01/04/2011 The Court, Gaziano, RAJ. allows Paper #20. The Court amends the
docket to reflect the Court's decision to exclude the time from Rule
36 was over the defendant's objection. The defendant clearly objected
to the continuance. Gaziano, RAJ. (Notice sent).

02/01/2011 Brought into court. Status conference held before Gaziano, RAJ.

02/01/2011 Commonwealth files: Eighth Notice of Discovery filed. 21

02/01/2011 Continued to 3/22/11 at 9:00 a.m. for FPTC by agreement. Motions to
be filed by 2/24/11. Gaziano, RAJ. - G. Lundgren, ADA - M. Brooks,
ADA - R. Scapicchio, Atty - N. King, CR.
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02/24/2011 Commonwealth files: Motion to File Exhibits Under Seal - Allowed.
Gaziano, RAJ.

22

02/24/2011 Commonwealth files: Motion in Limine to Admit Certain Evidence of
Defendant's "Prior Bad Acts: and Gang Affiliation

23

02/24/2011 Commonwealth files: Motion in Limine to Admit Statements 24

02/24/2011 Commonwealth files: Motion in Limine to Rely on Prior Convictions 25

02/24/2011 Commonwealth files: Motion for Judicial Inquiry into Criminal History
Records of Potential Trial Jurors

26

03/22/2011 Brought into court. Status conference held before Gaziano, RAJ.

03/22/2011 Commonwealth files: Ninth Notice of Discovery 27

03/22/2011 Commonwealth files: Notice of In Camera Disclosure of Certain
Information Relating to a Grand Jury Investigation

28

03/22/2011 Commonwealth files: Commonwealth's Motion to File Under Seal the In
Camera Disclosure of Certain Information Relating to a Grand Jury
Investigation - Allowed. Gaziano, RAJ.

29

03/22/2011 Commonwealth's In Camera Disclosure filed UNDER SEAL 30

03/22/2011 Continued to 4/1/11 at 9:00 a.m. by agreement for Hearing on Motions
in Limine. Gaziano, RAJ. - G. Lundgren, ADA - R. Scapicchio, Atty -
N. King, CR.

03/23/2011 The Court, Gaziano, RAJ allows Paper #28. The Commonwealth does not
have an obligation to disclose evidence in the present case. Gaziano,
RAJ. (Notice sent).

03/23/2011 The Court, Gaziano, RAJ. allows Paper #29. Gaziano, RAJ. (notice
sent).

03/24/2011 Commonwealth files: Notice of In Camera Supplemental Disclosure of
Certain Information Relating to a Grand Jury Investigation

31

03/24/2011 Commonwealth files: Commonwealth's Motion to File Under Seal the In
Camera Disclosure of Certain Information Relating to a Grand Jury
Investigation - Allowed. Gaziano, RAJ.

32

03/24/2011 Commonwealth's In Camera Supplemental Disclosure of Certain
Information Relating to a Grand Jury Investigation filed UNDER SEAL

33

03/28/2011 Commonwealth files: Tenth Notice of Discovery 34

03/28/2011 Commonwealth files: Certificate of Compliance for March 25, 2011 35

03/28/2011 Commonwealth files: Motion for Discovery 36

03/28/2011 Commonwealth files: Notice of Ex Parte Motion Filing 37

03/28/2011 Commonwealth files: Motion to File Ex-Parte Motion Under Seal 38
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03/28/2011 Commonwealth files: Motion for a Protective Order 39

03/29/2011 Other records from Sprint received

03/29/2011 Defendant's Motion for Criminal Records filed and allowed. Gaziano,
RAJ.

40

03/29/2011 Commonwealth files: Eleventh Notice of Discovery 41

03/30/2011 Commonwealth files: Notice of Materials Provided to Defense Counsel. 41.1

04/01/2011 Defendant brought into court

04/01/2011 Deft files motion to dismiss (Speedy Trial) 42

04/01/2011 Deft files motion in limine to prevent the Commonwealth from
accessing CORI juror records of prospective jurors

43

04/01/2011 Deft files motion to sequester witnesses 44

04/01/2011 After hearing re motions ,continued to 4/5/11 for trial. Gaziano,RAJ;
G.Lundgren,ADA; M.Brooks,ADA; R.Scapichio,Atty; N.King,C.R.

04/01/2011 Defendant files: Opposition to the Commonwealth's Motion for a
Protective Order

45

04/01/2011 Defendant files: Motion in Limine: Prior Bad Acts and Uncharged
Conduct

46

04/01/2011 Defendant files: Motion for Individual Voir Dire Conducted by Counsel 47

04/01/2011 Defendant files: Opposition to Commonwealth's Motion in Limine to
Admit Out of Court Hearsay Statements

48

04/01/2011 Defendant files: Opposition to Commonwealth's Motion in Limine to
Admit Evidence of Prior Convictions

49

04/04/2011 Commonwealth files: Twelfth Notice of Discovery 50

04/04/2011 Commonwealth files: Commonwealth's Notice of In Camera April 4, 2011
Disclosure of Certain Information Relating to a Grand Jury
Investigation

51

04/04/2011 Commonwealth files: Motion to File Under Seal the In Camera April 4,
2011 Disclosure of Certian Information Relaing to a Grand Jury
Investigation

52

04/04/2011 Commonwealth files: In Camera April 4, 2011 Supplemental Disclosure
of Certain Information Relating to a Grand Jury Investigation

53

04/05/2011 Defendant not in court.

04/05/2011 The Court, Gaziano, RAJ. orders trial continued to 4/11/11. The
Session is unavailabel due to trial in progress. Comm. v. Fritz
Olmande, SUCR 09-11087.

Case Details - Massachusetts Trial Court N2 https://www.masscourts.org/eservices/?x=j0z*y63mvPAFH*-nqmW7euBVDd3SpTwDMIi7...

11 of 25 4/24/25, 11:04 AM

11

https://www.masscourts.org/eservices/?x=iKEvlF04xBj250q8Ia254KOAz4LEVeMdcgP-J*SqIELJ2WX*vcND1HAtgG*GEB0qAwcc17UjOpKn5dcN7cpZYkPqrvkmsIYlw6cHSYhhLuDLg-w1D0iUXnSPbL5et1PWNB0k*uZJJzVmuu9u3vjkApD3szHg37ygCQkViaOyQk86UyX1SMq4og
https://www.masscourts.org/eservices/?x=iKEvlF04xBj250q8Ia254KOAz4LEVeMdcgP-J*SqIELJ2WX*vcND1HAtgG*GEB0qAwcc17UjOpKn5dcN7cpZYkPqrvkmsIYlw6cHSYhhLuDLg-w1D0iUXnSPbL5et1PWNB0k*uZJJzVmuu9u3vjkApD3szHg37ygCQkViaOyQk86UyX1SMq4og
https://www.masscourts.org/eservices/?x=iKEvlF04xBj250q8Ia254KOAz4LEVeMdcgP-J*SqIELJ2WX*vcND1HAtgG*GEB0qAwcc17UjOpKn5dcN7cpZYkPqrvkmsIYlw6cHSYhhLuDLg-w1D0iUXnSPbL5et1PWNB0k*uZJJzVmuu9u3vjkApD3szHg37ygCQkViaOyQk86UyX1SMq4og
https://www.masscourts.org/eservices/?x=iKEvlF04xBj250q8Ia254KOAz4LEVeMdcgP-J*SqIELJ2WX*vcND1HAtgG*GEB0qAwcc17UjOpKn5dcN7cpZYkPqrvkmsIYlw6cHSYhhLuDLg-w1D0iUXnSPbL5et1PWNB0k*uZJJzVmuu9u3vjkApD3szHg37ygCQkViaOyQk86UyX1SMq4og
https://www.masscourts.org/eservices/?x=iKEvlF04xBj250q8Ia254KOAz4LEVeMdcgP-J*SqIELJ2WX*vcND1HAtgG*GEB0qAwcc17UjOpKn5dcN7cpZYkPqrvkmsIYlw6cHSYhhLuDLg-w1D0iUXnSPbL5et1PWNB0k*uZJJzVmuu9u3vjkApD3szHg37ygCQkViaOyQk86UyX1SMq4og
https://www.masscourts.org/eservices/?x=iKEvlF04xBj250q8Ia254KOAz4LEVeMdcgP-J*SqIELJ2WX*vcND1HAtgG*GEB0qAwcc17UjOpKn5dcN7cpZYkPqrvkmsIYlw6cHSYhhLuDLg-w1D0iUXnSPbL5et1PWNB0k*uZJJzVmuu9u3vjkApD3szHg37ygCQkViaOyQk86UyX1SMq4og
https://www.masscourts.org/eservices/?x=iKEvlF04xBj250q8Ia254KOAz4LEVeMdcgP-J*SqIELJ2WX*vcND1HAtgG*GEB0qAwcc17UjOpKn5dcN7cpZYkPqrvkmsIYlw6cHSYhhLuDLg-w1D0iUXnSPbL5et1PWO-x8z8HtrXQzoiwb5Pzh55hAWzheBehT3N7qryuh6Az1iBn6pl2ElA
https://www.masscourts.org/eservices/?x=iKEvlF04xBj250q8Ia254KOAz4LEVeMdcgP-J*SqIELJ2WX*vcND1HAtgG*GEB0qAwcc17UjOpKn5dcN7cpZYkPqrvkmsIYlw6cHSYhhLuDLg-w1D0iUXnSPbL5et1PWO-x8z8HtrXQzoiwb5Pzh55hAWzheBehT3N7qryuh6Az1iBn6pl2ElA
https://www.masscourts.org/eservices/?x=iKEvlF04xBj250q8Ia254KOAz4LEVeMdcgP-J*SqIELJ2WX*vcND1HAtgG*GEB0qAwcc17UjOpKn5dcN7cpZYkPqrvkmsIYlw6cHSYhhLuDLg-w1D0iUXnSPbL5et1PWO-x8z8HtrXQzoiwb5Pzh55hAWzheBehT3N7qryuh6Az1iBn6pl2ElA
https://www.masscourts.org/eservices/?x=iKEvlF04xBj250q8Ia254KOAz4LEVeMdcgP-J*SqIELJ2WX*vcND1HAtgG*GEB0qAwcc17UjOpKn5dcN7cpZYkPqrvkmsIYlw6cHSYhhLuDLg-w1D0iUXnSPbL5et1PWO-x8z8HtrXQzoiwb5Pzh55hAWzheBehT3N7qryuh6Az1iBn6pl2ElA
https://www.masscourts.org/eservices/?x=iKEvlF04xBj250q8Ia254KOAz4LEVeMdcgP-J*SqIELJ2WX*vcND1HAtgG*GEB0qAwcc17UjOpKn5dcN7cpZYkPqrvkmsIYlw6cHSYhhLuDLg-w1D0iUXnSPbL5et1PWO-x8z8HtrXQzoiwb5Pzh55hAWzheBehT3N7qryuh6Az1iBn6pl2ElA
https://www.masscourts.org/eservices/?x=iKEvlF04xBj250q8Ia254KOAz4LEVeMdcgP-J*SqIELJ2WX*vcND1HAtgG*GEB0qAwcc17UjOpKn5dcN7cpZYkPqrvkmsIYlw6cHSYhhLuDLg-w1D0iUXnSPbL5et1PWO-x8z8HtrXQzoiwb5Pzh55hAWzheBehT3N7qryuh6Az1iBn6pl2ElA
https://www.masscourts.org/eservices/?x=iKEvlF04xBj250q8Ia254KOAz4LEVeMdcgP-J*SqIELJ2WX*vcND1HAtgG*GEB0qAwcc17UjOpKn5dcN7cpZYkPqrvkmsIYlw6cHSYhhLuDLg-w1D0iUXnSPbL5et1PWO-x8z8HtrXQzoiwb5Pzh55hAWzheBehT3N7qryuh6Az1iBn6pl2ElA
https://www.masscourts.org/eservices/?x=iKEvlF04xBj250q8Ia254KOAz4LEVeMdcgP-J*SqIELJ2WX*vcND1HAtgG*GEB0qAwcc17UjOpKn5dcN7cpZYkPqrvkmsIYlw6cHSYhhLuDLg-w1D0iUXnSPbL5et1PWO-x8z8HtrXQzoiwb5Pzh55hAWzheBehT3N7qryuh6Az1iBn6pl2ElA
https://www.masscourts.org/eservices/?x=iKEvlF04xBj250q8Ia254KOAz4LEVeMdcgP-J*SqIELJ2WX*vcND1HAtgG*GEB0qAwcc17UjOpKn5dcN7cpZYkPqrvkmsIYlw6cHSYhhLuDLg-w1D0iUXnSPbL5et1PWO-x8z8HtrXQzoiwb5Pzh55hAWzheBehT3N7qryuh6Az1iBn6pl2ElA


Docket
Date

Docket Text File
Ref
Nbr.

Image
Avail.

04/05/2011 At the request of the Commonwealth, the Court recognizes witnesses
Stacey Morris and Stephanie Morris and orders them to appear on April
11, 2011 at 9:00 a.m. Gaziano, RAJ - G. Lundgren, ADA - X - N. King,
CR.

04/06/2011 Defendant not in court.

04/06/2011 At the request of the Commonwealth, the Court recognizes witness
Deangelo Taldon and orders him to appear on April 11, 2011 at 9:00
a.m. Gaziano, RAJ - G. Lundgren, ADA - X - N. King, CR.

04/08/2011 Brought into court.

04/08/2011 Hearing on Motions in Limine held before Gaziano, RAJ.

04/08/2011 Commonwealth files: Motion to Introduce Statements of the Defendant 54

04/08/2011 Hearing on Paper #54. After hearing, motion allowed over defendant's
objection.

04/08/2011 Commonwealth files: Motion to Preclude Evidence of Third-Party Culprit 55

04/08/2011 Hearing on Paper #55. After hearing, motion is allowed. The defendant
shall proffer this evidence at side bar prior to pursuing this line
of questioning. The defendant has a right to argue a Bowden defense.

04/08/2011 Commonwealth files: Thirteenth Notice of Discovery 56

04/08/2011 Joint Pre-Trial Memorandum filed. 57

04/08/2011 Hearing on Paper #39. The Court orders that the defendant has an
obligation to comply with Rule 36.

04/08/2011 Defendant files: Opposition to Commonwealth's Motion to Prevent the
Defense from Referencing Third Party Culprits

58

04/08/2011 Defendant files: Opposition to Commonwealth's Motion for Reciprocal
Discovery

59

04/08/2011 Defendant files: Motion to Preclude the Commonwealth from Referencing
any of the Defendant's other Cases During His Trial

60

04/08/2011 Hearing on Paper #60. After hearing, motion allowed.

04/08/2011 Defendant files: Motion to Exclude Statements and References to His
Incarceration as well as Videotaped Evidence Displaying Defendant in
Jail

61

04/08/2011 Hearing on Paper #61. After hearing, motion denied.

04/08/2011 After hearing, the Court endorses Paper #53. Parties given copy of
endorsement. Paper #53 remains under seal. Gaziano, RAJ.

04/08/2011 Defendant files: Motion for Suggested Questions to the Jury Asked on
an Individual Basis

62
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04/08/2011 Defendant files: Motion Re: Cross-Examination of Tramaine Smith
Regarding His Bias and Motive to Lie

63

04/08/2011 Commonwealth files: Motion in Limine Regarding Victim's Cooperation 64

04/08/2011 Hearing on Paper #64. After hearing, matter is taken under advisement.

04/08/2011 Voir Dire of Sgt. Det. Joseph MacDonald held.

04/08/2011 Case held for trial on 4/11/11 by agreement. Gaziano, RAJ - G.
Lundgren, ADA - M. Brooks, ADA - R. Scapicchio, Atty - N. King, CR.

04/11/2011 Brought into court.

04/11/2011 Commonwealth files: Witness List 65

04/11/2011 Commonwealth files: Motion to Preclude the Defendant from Introducing
Certain Hearsay Statements

66

04/11/2011 Commonwealth files: Motion to Preclude the Defendant from Introducing
Evidence of Impeachment of Specific Acts of Misconduct not Resulting
in a Conviction

67

04/11/2011 The Court, Gaziano, RAJ. denies Paper #64 with respect to the
witness's cooperation in the Odem investigation. Based on my review
of the recording, I find that the witness may have a motive to curie
favor with the government.

04/11/2011 The Court endorses Paper #63 as follows: "See the Court's ruling on
the Commonwealth's Motion to Limit Cross-Examination (Paper #63). The
Court has not issued any rulings that need to be reconsidered,
prohibiting cross-examination on motive to lie."

04/11/2011 Hearing re: witnesses. At the request of the Commonwealth, Capias
issued for witnesses Memogne Lamothe and Tramaine Smith.

04/11/2011 Memogne Lamothe appears with his attorney Chris Belozos and is
ordered to appear on April 14, 2011 at 9:00 a.m.

04/11/2011 Case called for trial. Parties answer ready. Commonwealth moves for
trial on all offenses.

04/11/2011 The Court, Gaziano, RAJ. order jury of fourteen (14) members
impanelled for trial. Jury of fourteen members impanelled but NOT
sworn at the joint request of the parties.

04/11/2011 Hearing on potential conflict held. Transcript of hearing is
IMPOUNDED.

04/11/2011 Continued to 4/12/11 by agreement for trial. Gaziano, RAJ. - G.
Lundgren, ADA - M. Brooks, ADA - R. Scapicchio, Atty - N. King, CR.

04/11/2011 Commonwealth files: Proposed Individual Voir Dire Questions 67.1

04/11/2011 Defendant's Supplemental Motion for Suggested Questions to the Jury 67.2

04/12/2011 Brought into court.
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04/12/2011 Hearing re: conflict held before Gaziano, RAJ. Defendant waives
conflict and elects to keep Attorney Scapicchio as his counsel.

04/12/2011 Jury of fourteen members sworn. Trial begins before Gaziano, RAJ.

04/12/2011 Defendant's oral Motion for Mistrial made after Commonwealth's
opening and denied.

04/12/2011 Trial continues. Gaziano, RAJ - N. King, CR.

04/13/2011 Brought into court.

04/13/2011 Trial continues before Gaziano, RAJ with jury of fourteen members.

04/13/2011 Defendant's oral Motion for Mistrial made and denied.

04/13/2011 Trial continues. Gaziano, RAJ - N. King, CR.

04/14/2011 Brought into court.

04/14/2011 Hearing re: 5th Amendment priviliege of witness Deangelo Taldon.
Attorney Randy Goia appears with witness. After hearing, the Court,
Gaziano, RAJ finds the witness has a valid 5th Amendment privilege
and is excused. The Court orders transcript of this proceeding
IMPOUNDED.

04/14/2011 Trial continues before Gaziano, RAJ with jury of fourteen members.
Gaziano, RAJ. - N. King, CR.

04/15/2011 Defendant brought into court .

04/15/2011 Deft files motion in limine to exclude out of Court recorded
statements of other witnesses

68

04/15/2011 MOTION (P#68) denied after hearing. Trial continues before Gaziano,
J. with fourteen (14) jurors present.

04/15/2011 Appointment of Counsel [Frank Santisi ) , pursuant to Rule 53 to
represent witness Michael Florence . Habe faxed to MCI Concord.
Gaziano, RAJ - N. King, CR

04/19/2011 Defendant brought into court

04/19/2011 Regarding jury trial: Trail continues with 14 jurors present.

04/19/2011 Commonwealth files 14th notice of discovery. 69

04/19/2011 Commonwealth files 15th notice of discovery. 70

04/19/2011 Defendant's oral motion for continuance, after hearing Allowed.
Gaziano, J. - G. Lundgren - M. Brooks, ADA. - N. King, Court
Reporter. - R. Scarpicchio, Attorney.

04/20/2011 Defendant brought into court

04/20/2011 Deft files Motion to preclude prosecution from arguing that Tramane
Smith is credible at all. After hearing Denied.

71
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04/20/2011 Deft files Motion to preclude improper and unconstitutional closing
argument by the prosecutor. After hearing Denied.

72

04/20/2011 Regarding jury trial: Trial continues with 14 jurors present.

04/20/2011 Court orders Jury reduced to 12 in number, Juror #204 in seat 13 and
Juror #181 in seat 10 are chosen as alternates. Jury begins
deliberations. Gaziano J. - G. Lundgren - M. Brroks, ADA. - N. King,
Court Reporter. - R. Scapicchio, Attorney.

04/21/2011 `Defendant brought into court

04/21/2011 Regarding jury trial: Jury of 12 members continue to deliberate - 2
Alternates.

04/21/2011 RE Offense 1:Guilty verdict

04/21/2011 Verdict affirmed, verdict slip filed 73

04/21/2011 RE Offense 2:Guilty verdict

04/21/2011 Verdict affirmed, verdict slip filed 74

04/21/2011 RE Offense 3:Guilty verdict

04/21/2011 Verdict affirmed, verdict slip filed 75

04/21/2011 RE Offense 4:Guilty verdict

04/21/2011 Verdict affirmed, verdict slip filed 76

04/21/2011 RE Offense 5:Guilty verdict

04/21/2011 Verdict affirmed, verdict slip filed 77

04/21/2011 Continued to 4/22/2011 for hearing on Sentencing (Frank M Gaziano,
Regional Administrative Justice)

04/21/2011 Mittimus without bail issued to Suffolk County Jail (Nashua Street)
Gaziano, J. - G. Lundgren and M. Brooks, ADA. - N. King, Court
Reporter. - R. Scapicchio, Attorney

04/22/2011 Defendant brought into court

04/22/2011 Commonwealth moves for sentencing. - Defendant sentenced As to
Offense #002 - M.C.I. Cedar Junction - MAX. - Twenty (20) years -
MIN. Nineteen (19) years to begin from and after sentence now
serving. (Frank M Gaziano, Regional Administrative Justice)

04/22/2011 Defendant sentenced to as to offense #001 - M.C.I. Cedar Junction -
MAX. Fifteen (15) years - Min. Eleven (11) years. to begin from and
after offense #002. As to offense #004 - M.C.I. Cedar Junction. -
MAX. Five (5) years . - MIN. Four (4) years to be served concurrent
with offense #001. As to offense #005 - Suffol County House of
Correction at South Bay - for a term of Two and One half (2 1/2)
years to begin from and after offense #004. (Frank M Gaziano,
Regional Administrative Justice)
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04/22/2011 Notified of right of appeal under Rule 64

04/22/2011 Notified of right of appeal under Rule 65

04/22/2011 Victim-witness fee assessed: $90.00 (Frank M Gaziano, Regional
Administrative Justice)

04/22/2011 Defendant warned per Chapter 22E Sec. 3 of DNA

04/22/2011 Defendant warned of potential loss of license.

04/22/2011 RE: offense #003 and second subsequent portion of #004 Dismissed upon
oral motion of the Commonwealth. Gaziano, J. - G. Lundgren and M.
Brooks, ADA. - N. King Court Reporter. - R. Scapicchio, Attorney.:

04/22/2011 Deft files Motion to dismiss Court orders Commonwealth to file
response within 60 days.

78

04/22/2011 Deft files Notice of appeal 79

04/22/2011 Commonwealth files: Sentencing Recommendation 77.1

04/22/2011 Defendant's Sentencing Memorandum filed. 77.2

05/10/2011 Victim-witness fee paid as assessed. 90.00

05/17/2011 Commonwealth files Opposition to Defendant's Motion to Dismiss Based
on Speedy Trial Grounds. Copy and Docket sheets sent to Gaziano, RAJ.

80

06/27/2011 Memorandum of Law and Order on Defendant's Motion to Dismiss filed by
the Court, Gaziano, RAJ. denying the defendant's Motion fo Dismiss.
Gaziano, RAJ. (Parties notified with copy).

81

08/26/2011 Limited Appearance of Deft's Atty: Wendy H Sibbison 82

08/26/2011 Court Reporter King, Nancy M. is hereby notified to prepare one copy
of the transcript of the evidence of
04/08/11,12,13,14,15,19,20,21,22,2011. Motions Impanelment, Trial,
Verdict and Sentencing

12/16/2011 Transcript of testimony received volumes # 1,2,3,4,5,6 from
Transcript of proceedings from Court Reporter King, Nancy M.

12/23/2011 Transcript of testimony received volumes # 7,8.9,10 from Transcript
of proceedings from Court Reporter King, Nancy M.

02/07/2012 Notice sent to attorneys that transcripts are available. J Zanini and
W. Sibbison.

02/13/2012 Certificate of delivery of transcript by clerk filed.W. Sibbison 83

02/23/2012 Notice of completion of assembly of record sent to clerk of Appeals
Court and attorneys for the Commonwealth and defendant.

02/23/2012 Two (2) certified copies of docket entries, original and copy of
transcript, two (2) copies of exhibit list and copy of the notice of
appeal(Paper #79) each transmitted to clerk of appellate court.
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02/29/2012 Notice of Entry of appeal received from the Appeals Court. Case
entered in the Appeals Court on 2/24/12

84

06/18/2012 Notice of Docket Entry received from the Appeals Court: re: P#6 The
Suffolk Superior Court may provide a copy of theClerk's minutes in
this matter to counsel *Notice/Attest.

85

06/25/2012 NOTICE of APPEAL FILED by Donald Williams on Denial of Motion to
Dismiss.

86

03/14/2013 Commonwealth files Motion to correct the docket pursuant to Mass. R.
APP. P. 8(e).

87

03/14/2013 Notice sent on 3/18/2013 to Gaziano, J. with copy of Motion and
docket sheets.

03/15/2013 Commonwealth files: Motion to supplement the record pursuant to Mass.
R. App. p. 8 (e)

89

03/21/2013 Deft files: Opposition to Commomwealth motion to correct docket.
(Notice to Gaziano, J. w/copy & docket sheets - on 3/27/13)

88

03/22/2013 RE: Motion (#P87) The defendant shall file a response to the
Commonwealth's motion to correct the docket within 30 (thirty) days
of this receipt of this order. (Gaziano, JSC. 3-22-13)

03/29/2013 After reviewing the submissions and the transcript, the Court,
Gaziano, RAJ. allows the Commonwealth's motion and strikes the docket
entry. On July 21, 2009, the parties agreed to continue 07-11314 and
08-11227 for back-to-back trials starting November 30, 2009. The
parties did not request, and the Magistrate did not order, 07-11314
or 08-11227 to track the homicide, which was scheduled for September
14, 2010. Gaziano, RAJ. (Notice sent).

04/23/2013 Notice of docket entry receved from Appeals Court. Please take note
that, with respect to the motion for a limited remand to the Superior
Court, filed by Commonwealth. (paper #22), on April 18.2013, the
RE#22: the within is treated as a motion to stay and is allowed .
this appeal is stayed to 5/20/13 as to the disposition of the motion
to correct the docket. Notice/attest.

90

05/14/2013 Commonwealth files Response to the defendant's motion for a ruling
that his notice of appeal is timely (Locke, RAJ- w/copy)

91

05/15/2013 Defendant's Motion for Orders (1) Correcting the Docket Nunc Pro Tunc
to Accurately Reflect the Date of Entry of this Court's Order
Allowing the Commonwealth's Motion to Correct the Docket, and (2)
Ruling that Williams' Notice of Appeal From that Order is Timely
filed and allowed on May 22, 2013. Gaziano, RAJ. (Notice sent to
parties).

92

05/15/2013 Defendant's Notice of Appeal filed. (Time of filing to run from
notice sent to parties of Ruling from Gaziano, RAJ. on May 6, 2013).
(See Paper #92).

93
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06/27/2013 Appearance of Deft's Atty: Patricia A. DeJuneas, filed.

07/02/2013 Notice of Docke entry received frin Appeals Court. Re: #28 the stay
of appellate proceedings is hereby vacated. Defendants appeal from
the Trial Court's allowance of the Commonwealth's motion to correct
the docket is hereby consolidated with the instant appeal without
necessity of further assembly of the record. Trial court to transmit
two copies of the updated docket sheets and the notice of appeal to
this court forthwith. Defendant given leave to file a supplement to
his brief, not to exceed ten pages, addressing any issues raised by
the correction to the trial court docket, on or before 7/26/13, upon
the filing of any supplement by the defendant, the Commonwealth shall
have 21 days to respond with a supplement to its brief, not to exceed
ten pages.

94

03/14/2014 Rescript received from Appeals Court; judgment AFFIRMED Order of June
27,2011 denying Motion to Dismiss affirmed.. Order of March 29,2013
allowing motion to correct docket affirmed.

95

12/01/2016 Commonwealth 's   Motion for proposal for the production and redaction of material held by prior defense counsel.
(Roach, RAJ with copy)

96

12/02/2016 The following form was generated:
A Clerk's Notice was generated and sent to:
Other interested party:  Christine Roach RAJ

12/22/2016 ORDER: Order for signature by the Court directing the Office of the District Attorney to constitute a Taint Team for the purpose of reviewing and 
redacting responsive case files of 0884CR11227 . The Deadline for this order is 1/6/17.  Gordon, J.

97

12/23/2016 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney:  Patricia A. DeJuneas, Esq.
Attorney:  Wendy H Sibbison, Esq.
Attorney:  John P Zanini, Esq.
Attorney:  Nicholas Brandt, Esq.
Attorney:  Sarah Montgomery Lewis, Esq.
Witness:  Leonard Hill
Holding Institution:  MCI - Cedar Junction (at Walpole)
Other interested party:  Christine Roach RAJ

12/23/2016 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney:  Patricia A. DeJuneas, Esq.
Attorney:  Wendy H Sibbison, Esq.
Attorney:  John P Zanini, Esq.
Attorney:  Nicholas Brandt, Esq.
Attorney:  Sarah Montgomery Lewis, Esq.
Witness:  Leonard Hill
Holding Institution:  MCI - Cedar Junction (at Walpole)
Other interested party:  Christine Roach RAJ

12/30/2016 General correspondence regarding .
Commonwealth files Designation of Taint Team

98
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(copy Sent to Roach,RAJ w/Copy of Docket)

02/02/2017 Commonwealth 's   Request for Guidance Regarding Interest of Third-Party Record Holder. Filed.
(Roach, RAJ w/ copy)

99

02/10/2017 Endorsement on   , (#99.0):  Other action taken
Parties to appear at hearing before the Court for the reasons raised by the pleadings at a time and place convenient to both parties.  Roach, RAJ.  
parties notified

02/10/2017 Habeas Corpus for defendant issued to MCI - Norfolk returnable for 02/23/2017 11:00 AM Motion Hearing.

02/23/2017 Event Result: Hearing held re; records. after hearing the Court will appoint counsel for the defendant .
The following event: Motion Hearing scheduled for 02/23/2017 11:00 AM has been resulted as follows: 
Result: Held as Sched
Brought into court

Applies To: Williams, Donald R (Defendant); Scapicchio, Esq., Rosemary C (Attorney) on behalf of Williams, Donald R (Defendant); Brandt, Esq., 
Nicholas (Attorney) on behalf of Commonwealth (Prosecutor); Event Judge: Roach, Christine M- M. Pollier, CR

06/22/2017 Event Result:
Deft. not in court. 
Case continued by agreement to 7/27/17 CtRm 906 at 2PM 
Hrg Re: Appointment of counsel and Status 

Habe to MCI Norfolk 

Roach, RAJ 
M. Feey for M. Brandt

06/22/2017 Habeas Corpus for defendant issued to MCI - Norfolk returnable for 07/27/2017 02:00 PM Hearing for Appearance / Appointment of Counsel.

07/27/2017 Brought into court. Event not hed, Note; no Atty available for appointment
Continued by agreement to 8-3-17 re appointment of counsel(906). 930am, Habe issued
Roach, RAJ. - S Lewis, ADA. - FTR

07/27/2017 Habeas Corpus for defendant issued to MCI - Norfolk returnable for 08/03/2017 09:30 AM Hearing for Appearance / Appointment of Counsel.

08/01/2017 Event Result:
The following event: Hearing for Appearance / Appointment of Counsel scheduled for 08/03/2017 09:30 AM has been resulted as follows: 
Result: Not Held 
Reason: 
Matter referred by Order of Court Roach RAJ to the 5th Criminal session ctrm 817 to be heard before Krupp J. Note: the 8/3/17 event is canceled 
(Habe canceled) Parties to coordinate with 5th session Clerk re: Next event for appointment of Counsel. Habe to MCI Norfolk needed. ADA S.Lewis 
and Atty M.Roitman who was going to accept appointment on 8/3/17 notified via electronic mail.

08/02/2017 Habeas Corpus for defendant issued to MCI - Norfolk returnable for 08/03/2017 09:30 AM Hearing for Appearance / Appointment of Counsel.  
*****PLEASE CANCEL HABE FOR 8/3/17, MATTER IS BEING RESCHEDULED*****

08/16/2017 Habeas Corpus for defendant issued to MCI - Norfolk returnable for 08/17/2017 10:00 AM Hearing for Appearance / Appointment of Counsel.

08/17/2017 Event Result: Deft brought into court
The following event: Hearing for Appearance / Appointment of Counsel scheduled for 08/17/2017 10:00 AM has been resulted as follows: 
Result: Held as Scheduled
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Docket
Date

Docket Text File
Ref
Nbr.

Image
Avail.

Krupp J  -  P Davenprt Atty  -  F LeRoux C/R

08/17/2017 Attorney appearance
On this date Paul Joseph Davenport, Esq. added as Appointed - Indigent Defendant for Defendant Donald R Williams
Appointment made  for the purpose of Appellate action - for the limited purpose on the instant matter 08-11227 to determine William's access to files 
in the custody of Attorney Rosemary Scappichio -- Appointment made by Judge Hon. Peter B Krupp.

Krupp J   -  P Davenport, Atty

09/29/2017 Commonwealth 's   Response to Defendant's Motion to End Protective Order filed
(Copy and Docket Sent to Roach, RAJ)

100

01/26/2018 Defendant Not in Court; Presence Excused
Post Conviction Status Hrg Held Before roach RAJ
Judge: Roach, Christine M
The following event: Conference to Review Status scheduled for 01/26/2018 09:30 AM has been resulted as follows: 
Result: Held as Scheduled
After Hrg, The Court Roach,RAJ Orders ADA N.Brandt + Atty L.Travayiakis to Draft a Proposed Order citing specific Docket Numbers for the Courts 
Review with Respect to the Current post Conviction Issues
Note: ADA N.brandt Indicates he will have Proposed order Filed by the End of Business today
After Review of all files, Defense Counsel to Coordinate with Clerk in Session re; Next Date for Status
Roach,RAJ - N.brandt, ADA - L.Travayiakis, Atty -R.LeRoux,C.R.

01/29/2018 ORDER: Joint Proposed Order for Transfer of Materials filed and ALLOWED  -  Roach RAJ, So Ordered
(ADA N.Brandt and Atty L.Travayiakis each notified with copy via electronic mail)

Judge: Roach, Christine M

101

Image

10/12/2018 Commonwealth 's   Motion  for limited release from protective order to produce post conviction discovery filed
(Copy w/docket to Sanders, J)

102

Image
10/31/2018 Endorsement on Motion for limited release from protective order to produce post-conviction discovery, (#102.0):  ALLOWED

(See endorsement P # 76 in 09-10027) Copy to N Brandt, ADA  and L Travayiakis, Atty

Judge: Sanders, Hon. Janet L

10/31/2018 Attorney appearance
On this date Eleftherios Konstantinos Travayiakis, Esq. added as Associate Private Counsel for Defendant Donald R Williams

10/31/2018 The following form was generated:
A Clerk's Notice was generated and sent to:
Attorney:  Eleftherios Konstantinos Travayiakis, Esq.
Attorney:  Nicholas Brandt, Esq.

04/18/2019 Defendant 's Motion to Amend Protective Order
Copy with docket sheets sent to Roach, RAJ (Filed)

103

Image
04/29/2019 Endorsement on Defendant 's Motion to Amend Protective Order, (#103.0):  Other action taken

"Commonwealth to respond to this motion within 30 days, by no later than May 30, 2019"
(Copy to N. Brandt, ADA and L. Travayiakis, Attorney) Image

05/30/2019 Opposition to paper #103.0 Defendant's motion to amend protective order filed by Commonwealth(Copy with docket sheets sent to Roach, RAJ) 104

!○

!○

!○

!○
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Date

Docket Text File
Ref
Nbr.

Image
Avail.

06/10/2019 Endorsement on Defendant 's Motion to Amend Protective Order, (#103.0):  DENIED
"following another full review of this file, the motion is denied. A general request for transcripts without more, cannot be supported based on the 
unique history of this case, absent a pending substantive motion for new trial supported by affidavit."
(Copy of endorsement to J. Zanini, ADA, L. Travayiakis, Attorney, N. Brandt, ADA)

Judge: Roach, Christine M

Image

11/04/2019 Attorney appearance
On this date Paul B Linn, Esq. added as Attorney for the Commonwealth for Prosecutor Commonwealth

11/04/2019 Commonwealth Paul B Linn, Esq.'s Notice of Appearance (filed) 105

Image02/22/2023 Defendant 's Motion for New Trial, with Affidavits (Notice sent to Ullman-RAJ with Copy of Motion and Docket Sheets). 106

Image02/23/2023 Endorsement on Motion for New Trial, (#106.0):  
Commonwealth to respond by 5/23/23.

(notice and copy of endorsement sent to Atty M. Schnipper and ADA P. Linn)
Image

02/23/2023 Attorney appearance
On this date Merritt Spencer Schnipper, Esq. added for Defendant Donald R Williams

02/23/2023 The following form was generated:
A Clerk's Notice was generated and sent to:
Defendant, Attorney:  Merritt Spencer Schnipper, Esq. Schnipper Hennessy PC 25 Bank Row Suite 2S, Greenfield, MA 01301
Prosecutor, Attorney:  Paul B Linn, Esq. Suffolk County District Attys Office One Bulfinch Place, Boston, MA 02114

05/01/2023 Defendant 's Motion for post-conviction discovery. Filed.
Notice, copy, and docket sent to Ullmann, J.

107

Image
05/01/2023 Defendant 's Motion for post-conviction discovery with affidavit. (AMENDED).

Notice, copy, and docket sent to Ullmann, RAJ.
108

Image
05/08/2023 Endorsement on Defendant 's Motion for post-conviction discovery with affidavit (AMENDED), (#108.0):  Other action taken

Commonwealth to respond by 8/8/23.

(Copy of endorsed motion sent to M. Schnipper, Atty and P. Linn, ADA via electronic mail)
Image

05/26/2023 Commonwealth 's Motion for an Enlargement of Time for Filing Its Opposition, with Affidavit, filed.
(Copy, Notice, and Docket sent to Ullmann, RAJ)

109

Image
05/26/2023 Endorsement on Motion for an enlargement of time for filing its opposition, (#109.0):  ALLOWED

filed and allowed on 06/09/2023
Image

06/07/2023 Opposition to paper #106.0 Motion for a New Trial filed by Commonwealth(Notice sent to McCarthy, J. with Copy of Opposition and Docket Sheets) 110

Image06/12/2023 Docket Note: Case Assigned to Judge Kathleen McCarthy

06/16/2023 Defendant 's Assented to Motion for leave to file reply
filed.

(copy of motion, docket sheets, and Clerks Notice sent to McCarthy-Neyman, J)

111

Image
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06/20/2023 Endorsement on Motion for leave to file reply, (#111.0):  ALLOWED
allowed by McCarthy-Neyman, Hon. Kathleen  on 06/20/2023 

filed.

Judge: McCarthy-Neyman, Hon. Kathleen

Image

07/21/2023 Defendant 's Reply to Commonwealths Opposition to the Defendant's Motion for a New Trial. Filed
(Copy of the Reply and Docket Report Sent to McCarthy Neyman, J)

112

Image
09/01/2023 Commonwealth 's Response to the defendant's amended motion for postconviction discovery, filed.

(Copy,notice, docket sent to Judge McCarthy Neyman, J)
113

Image
09/13/2023 Defendant 's request for status conference, filed

Copy of motion, notice and docket sheets sent to Honorable Judge, McCarthy-Neyman
114

Image
10/24/2023 Defendant 's Request for Status Conference, filed

Notice sent to McCarthy-Neyman, J. with (P.#115)
115

Image
12/04/2023 Defendant 's Motion to compel discovery production, filed.

(notice, copy, and docket sent to Judge McCarthy-Neyman)
116

Image
12/14/2023 Docket Note: Procedural order received via email from Judge McCarthy-Neyman on this date. Procedural order sent to parties via Electronic email on 

this day. Hard copy was sent to clerk's office in the mail, and will be docketed once received.

12/14/2023 Endorsement on Motion to compel discovery production, filed., (#116.0):  ALLOWED
(upon review the motion is allowed).
( notice and copies sent to ADA:, and Attorney:

12/21/2023 Opposition to paper #107.0 Defendant's Motion for Post-conviction discovery. filed by Commonwealth
(copies, notice, and docket sheets sent to Judge McCarthy-Neyman)

117

Image
12/21/2023 ORDER: Procedural Order Background, filed. 118

Image12/21/2023 Endorsement on Motion to compel discovery production, (#116.0):  ALLOWED
(upon review the motion is Allowed.)
(copies, and notice sent to ADA: Linn, Paul B, and Attorney: Schnipper, Merritt Spencer) Image

12/26/2023 Defendant 's Motion to stay for purposes of completing discovery, Filed.
(notice, copy, and docket sent to Judge McCarthy-Neyman)

119

Image
01/23/2024 Docket Note: Endorsement on Paper #119 (Defendant's motion to stay for purposes of completing discovery) received via email from Judge 

McCarthy-Neyman on this date. Endorsement on motion sent to parties via Electronic email on this day. Hard copy to be mailed to clerk's office, and 
will be docketed once received. Clerk also working with parties and Judge McCarthy-Neyman on selecting hearing RE: Discovery on a Friday at 2 PM 
via Zoom in Courtroom 713.

01/26/2024 Endorsement on Motion to stay for purposes of completing discovery filed, (#119.0):  ALLOWED
"Upon review, motion is ALLOWED in part. The motion to stay is ALLOWED. The clerk shall schedule a hearing on outstanding discovery in due 
course." (McCarthy-Neyman, J.) (Copy of endorsement emailed to parties at an earlier date)

01/31/2024 Habeas Corpus for defendant issued to MCI - Concord returnable for 02/23/2024 02:00 PM Motion Hearing.  *VIA ZOOM*

Meeting ID: 160 5224 9673
Passcode: **NO PASSCODE**
(Original HABE mailed to MCI Concord and emailed to a member of MCI Concord Records Department)

120

Image
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***CANCELED. Canceled HABE faxed to MCI Concord and sent via Email***

01/31/2024 Docket Note: Defense Attorney (Merritt Schnipper) represents defendant is in custody at MCI Concord. Zoom HABE issued.

02/09/2024 Habeas Corpus for defendant issued to MCI - Concord returnable for 02/23/2024 02:00 PM Motion Hearing.  *LIVE TRANSPORT* 121

Image02/09/2024 Docket Note: Per Judge McCarthy-Neyman's order, 2/23/2024 Motion hearing date will now be a LIVE HEARING. The parties will appear live, and a 
LIVE HABE has been issued to MCI Concord via Email.

02/22/2024 Event Result::  Motion Hearing scheduled on: 
        02/23/2024 02:00 PM
Has been: Canceled        For the following reason: By Court prior to date
Comments: Court unavailable this day due to funeral
Hon. Lynn C Rooney, Presiding
Staff:
        Michelle Pierce, Assistant Clerk
        Mary Regan, Assistant Clerk Magistrate

02/22/2024 General correspondence regarding Letter requesting for information re: Donald Williams Motion for New Trial P# 106 Hearing

Attorney: Schnipper, Esq., Merritt Spencer

Judge: McCarthy-Neyman, Hon. Kathleen
Applies To: Schnipper, Esq., Merritt Spencer (Attorney) on behalf of Williams, Donald R (Defendant)

122

Image

02/29/2024 Habeas Corpus for defendant issued to MCI - Concord returnable for 04/05/2024 02:00 PM Motion Hearing.  **LIVE TRANSPORT**

Judge: McCarthy-Neyman, Hon. Kathleen
Applies To: MCI - Concord (Holding Institution); Event Judge: McCarthy-Neyman, Hon. Kathleen

123

Image

04/05/2024 Defendant is brought into court from MCI - Concord. 

Hearing Re: Defendant 's Motion for post-conviction discovery - AMENDED 
(P #108) is held before McCarthy-Neyman, J. 

After hearing, the Court, McCarthy-Neyman, J., indicates that she will issue 
an order re: outstanding discovery and whether the Court will conduct an 
evidentiary hearing.  

Hon. Kathleen McCarthy-Neyman, Presiding
Appeared:  P. Linn, ADA  -  M. Schnipper, Atty.  -  FTR (2:10 PM)

04/05/2024 List of exhibits

Marked for Identification

124

Image

07/08/2024 Defendant 's Request for subpoena to executive office of trial court, filed.
(copy, notice and docket sheets sent to Judge McCarthy Neyman)

125

Image
07/08/2024 Defendant 's Request for ruling on outstanding discovery requests, filed.

(copy, notice and docket sheets sent to Judge McCarthy Neyman)
126

Image
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Image
Avail.

07/12/2024 Other 's Executive office of the trial court's opposition to defendant Donald William's request for subpoena, filed with affidavit
Copy of motion, docket sheets and clerks notice sent to Honorable Judge McCarthy-Neyman

127

Image
07/22/2024 Defendant 's Reply To executive office of trial court's opposition to defendant Donald Williams's request for subpoena, filed

Notice, Copy and Docket Sheets Sent To Judge McCarthy-Neyman
128

Image
07/26/2024 Defendant 's Supplement to Motion for New Trial and Request for Further Discovery, with Affidavit (Copy of Supplement and Docket Sheets Sent To 

Judge McCarthy-Neyman)
129

Image
09/23/2024 Defendant 's Motion to Stay Execution of Sentence, with Supporting Documents, filed

(Copy, Notice and Docket sent to Hon. McCarthy-Neyman)
130

Image
10/21/2024 ORDER: Commonwealth to Respond to Defendant 's Motion to Stay Execution of Sentence within 30 days of this date. So Ordered.

(Parties notified of Order via Electronic Mail)

Judge: McCarthy-Neyman, Hon. Kathleen

131

11/20/2024 Opposition to paper #130.0 Defendant 's Motion to stay his sentence while his motion for new trial is pending filed by Commonwealthfiled
Copy of opposition, original motion, docket sheets and clerks notice sent to Judge McCarthy-Neyman

132

Image
01/07/2025 ORDER: Order on Amended Motion for Postconviction Discovery, Request for Subpoena to Executive office of the Trial Court and Defendant's 

Request for Ruling on Outstanding Discovery (Paper No. 108, Paper No. 125, and Paper No. 126)  filed

(Copy of Order sent to parties via electronic mail)

133

Image

01/31/2025 Endorsement on Motion to stay execution of sentence, (#130.0):  DENIED
"Upon review and careful consideration the motion is DENIED. The defendant does not have a likelihood of success on appeal (See Memorandum of 
Decision and Order on defendant's motion for New Trial issued this date) and (2) for the reasons outlined in the Commonwealth's opposition (Paper 
#132 at pp 17-18), the defendant's release would pose a security risk. See Commonwealth V. Nash, 486 Mass, 394, 406 (2020). (McCarthy-Neyman, 
J.) (Copy of endorsement sent to parties via electronic mail)

Image

01/31/2025 ORDER: Memorandum of Decision and Order on Defendant's Motion for New Trial (Paper No. 106) filed.

Defendant's Motion for New Trial is DENIED.

(Copy of Decision sent to parties via electronic mail)

134

Image

02/14/2025 CD of Transcript of 04/05/2024 02:00 PM Motion Hearing received from Jennifer Ferris.

02/20/2025 Notice of appeal filed by defendant regarding the Court's January 31, 2025 order denying motion for new trial and all adverse rulings made by the 
Court subsidiary to that Order.

135

Image
02/21/2025 Attorney appearance

On this date David D McGowan, Esq. added as Attorney for the Commonwealth for Prosecutor Commonwealth

02/21/2025 Appeal: Statement of the Case on Appeal (Cover Sheet). 136

Image02/21/2025 Notice to Clerk of the Appeals Court of Assembly of Record

Image02/21/2025 Notice of assembly of record sent to Counsel

Image02/21/2025 Appeal entered in Appeals Court on 02/21/2025 docket number 2025-P-0201 137

Image
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COMMONW'EALTH OF MASSACHUSETTS 
SUFFOLK SUPERIOR COURT 

COMMONWEALTH OF MASSACHUSETTS 

V. 

DONALD WILLIAMS 

) 
) 
) 
) No. 0884CR11227 
) 
) 

AFFIDAVIT OF MICHELLE GALLOWAY 

Michelle Galloway deposes and states: 

1. My name is Michelle Galloway. I make the following statements based 
on personal knowledge. 

2. Donald Williams is my nephew. His mother Jeanette is my sister. 

3. Approximately a year before Donald's trial in this case, I drove to 
Dorchester District Court to drop Jeanette and my niece Okemia off to attend 
one of his hearings. A few minutes after I dropped them, a police cruiser came 
up behind me with its lights on. When I went to pull over, police instructed 
me not to stop on the street but instead to pull into the driveway behind a 
Kentucky Fried Chicken restaurant. The officers asked me 'do you know who 
you had in your car?" When I told them of com·se I did, the people were my 
family, the officers questioned me for fifteen or twenty minutes about what I 
knew about Jeanette and Donald and what Jeanette and I had talked about 
in the car. I found this experience unnerving and stressful. 

4. Some time later, after I had moved from Boston to Randolph, two 
plainclothes police officers came to my home and said they wanted to talk to 
me about my sister and nephew. The officers showed me pictures of several 
people, all members ofmy family, and asked me whether I knew them. I 
responded that of course I did, all these people were relatives. One of the 
officers had a manila envelope that contained transcript of jail phone 
conversations between Donald and Jeanette. The officers went through the 
transcripts and asked me to clarify what Donald and Jeanette were 
discussing at various times, as well as about how they usually communicated. 
I told them had not monitored or participated in the calls; and could not 
explain them. I also told the officers that whatever Donald and Jeanette were 
talking about was between the two of them, mother and son. 
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5. Jeanette asked that I attend some of Donald's trial, and when his trial 
began I went to Suffolk Superior Court for that purpose. As I went to enter 
the courtroom, I saw police officers seated at a long black desk near the door. 
On the desk there was a book or album containing photographs of people as 
well as some papers with a list of names. Police at the desk asked me for my 
name, which I provided. Then they asked me to show photo identification. 
After my recent experiences dealing with police, and the stress they had 
caused, I was not inclined to share any information about myself with them. I 
therefore left the courthouse. 

6. A day or two after this experience, I returned to Suffolk Superior Com·t 
and again tried to attend Donald's trial. When I approached the courtroom I 
saw the same situation as before, with officers taking name and checking 
identifications of people coming into court. This time I did not even bother to 
try entering. I simply turned around and left the courthouse. 

SWORN UNDER PENALTY F P RJURY 

February _9-1.--~• 2023 

2 
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~LTH F 1IAS HUS TT 
K PERIOR OUR'l1 

01\Thl YEALTH H TT ) 

) 
\'. ) No. 0 Rll 27 

) 
7ALD \\1LL1t l ) 

Okemi, r ecllc e1 :c. a nd tat . : 

1. Iy nam i. kemia Pell . I UVilk lh followinu tat ment ba don 
per a nal knowlcd 0 • 

Donald \\·illiam i my cotri n. Hi moth r J ean . ttc i my aunt. 

3. ~ ly brother Tyrone rcdle wa hot and kill din Bo ton in January 
2 . On the ni ht Tyrone wa killed a Bo ton Police d t ctive ·]1 0, d up at 
the ho pita] to talk to my family. The 0ffi er did not m int re ted in m · 
hrocber' · ~hootinu. and wa fo ·u ed on qu tioniag u about Donald. 

honly aft r Tyrone wa · kill d a nd "hil w paring for his 
u1 · •a · · with my mt J eanette on h re t, in Ro ·bury. 

Th wh d u · L ld u n Uy bad p r ·on' 
and that th y t qu . tio nt mor than two hour. in a 
eel] at th po n u Dud . t. p · · no . want to talk 
with u a lawyer p1 and lh y did not l · r to tionina me after 
t ha t. 

ter Donald wa.· h with boo · ·aman mith and aft r 
Tyron killed (1 had als my pare1 ent.ly) l d cided to leave 

v d t Ohio in 200 nd ·tarted a job working at a te mp 
w month into . w job, I got a call from human r 01.u- ~ 

com to a m inu. W I enl m etin r · th 
d t ctivc who hacl qu ned me and my family pi al 
wa hot. The detecti k d me ·why ar you h r 

l a rned the dct cti h ad , ·o l J my hou e in hi . Th t u wa~ 
fir d from my job. 
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6. went back to ton for Donald t 'ial. \\ 1en I tried o nter th 
courtroom at uffi 1k up rior our , a court offic rand Bo ·ton polic offic r 
"" r itting ou id the ou1· room. They a ked m to sign in and to how 
id ntification. On h table in front of them wa a book ofphotogrnphs th ) 
w re looking at. I refu . d o provid an identification and left the 
courthou . 

7. Th u xi day I went back to uITolk up rior ourt b au T want cl 
to uppor t Dona ld a nd my Aunt J eanette . Ho, v ·, I "aw t h ·am thing a 
b ~for e, , 1th th • fficer~ rh ckin id nt ification. I did n t feel con fort a l le 
i:rivin my p r onal information o polic after ha ing b • l hara~. d th ' , ay 
I h ad hoen. ... I 1 ft. 

W R L 1'>.'" OF PERJ R . 

Februar · \ \ , 202 

2 
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COMMONWEAL TH OF MASSACHUSETTS 
SUFFOLK SUPERIOR COURT 

COMMONWEAL TH OF MASSACHUSETTS ) 
) 

} 
V. 

DONALD WILLIAMS 

) No. 0884CR11227 
) 
) 

AFFIDAVIT OF ROSEMARY SCAPICCHIO. ESQ. 

Rosemary Scapicchio, Esq .• deposes and states: 

1. I am an attorney admitted to practice in Massachusetts. I represented 
Donald Williams at the trial of the above-captioned indictments. 

2. Over the course of my career, l have litigated many cases involving the 
Boston Police Department and the Boston Regional Intelligence Center ("BRIC"), 
and have received BRIC materials in discovery on many occasions. 

3. Attorney Merritt Schnipper, Mr. Williams' current counsel, has provided me 
with a copy of single sheet of names and photographs produced by the 
Commonwealth in post~conviction discovery. This sheet has a photograph of Mr. 
Williams in its top left corner and five rows of photographs, each with a name 
below it and some with a designation of custody status. 

4. I have never seen this sheet of photographs before, and did not receive it 
in discovery while representing Mr. Williams. However, it appears to me that 
each of the photographs of a male person depicted on the sheet is drawn from 
BRIC files. These photographs have the same brown background as BRIC 
photographs I have received many times in discovery. This background can be 
contrasted with the blue background in photographs of female persons depicted 
on the sheet, which in my experience are more typical of registry of motor 
vehicles photographs. The typeface and positioning of the custody designations 
below certain photographs on the sheet is also typical of BRIC materials from my 
experience. 

5. Mr. Williams' trial was heavily attended by both Boston Police officers and 
members of the Suffolk County District Attorney's Office. It is my recollection that 
while the trial was proceeding there were many more officers both inside the 
courtroom and standing or sitting on the benches in the hallway outside the 
courtroom than are present for the average criminal trial. 
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6. As is my practice in all trial cases, I arrived at court and entered the 
courtroom very early each day of Mr. Williams' trial and left the courtroom late, as 
I would go immediately out the court officers' doorway and to the holding cells to 
meet with my client after each day's proceedings concluded. I thus did not see 
how the identification-checking measure put in place by the Court at the 
Commonwealth's request was actually put into effect. 

7. I do recall seeing a table set up near the entrance to the courtroom with 
two chairs at ii. I recall seeing one of these chairs occupied by a court officer 
some of the time, but the other was consistently empty during the time I passed 
by. It was my understanding this table was used for purposes of checking in 
courtroom visitors. At my request, the table was moved away from the courtroom 
entrance at times the jury was entering or leaving the courtroom. I was 
concerned that, if the table was left in position by the courtroom entrance, its 
presence would intimidate members of the jury and/or suggest to them that Mr. 
\/Villiams posed a particular danger. 

8. It is my understanding that during the litigation of Mr. \/Villiams' post-
conviction claims, the Commonwealth has taken the position that the testimony 
of Memogne Lemothe and Michael Florence, both of whom were excused based 
on findings they had valid privileges against self-incrimination, was not of 
particular importance to the defense. In fact, I considered both men's testimony 
of great significance to Mr. \/Vil!iams' defense because it would have contradicted 
core elements of the story Tremane Smith told from the stand about the night he 
was shot and the roles various people, including Lamothe and Florcence, 
purportedly played in the events leading to the charges against Mr. \/Villiams. 

2 
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Donald Ray Williams 

10/4/84 

@ NSJ Awaiting Trial 

Christopher 
Tucker 

HOC Custody 

Chris Bates AKA: 
amuel Whiteside 

Ashley 
Senna 

The following individuals 

have been contacted/ 

threatened by individuals 

depicted above or with t ies 

to the above individuals. 

Rahseem 
Christian 

Memogne 
Lamothe 

Maasaii 
Mathis 

Shekeira 
Springer 

Michael 
Florence 

DOC Custody -
Concord 

Ronnie 
Christian 

Sammy 
Higginbottom 

Janice 
Rosario 

Tramane 
Smith 

Leonard Hill 
DOC custod -

Bridgewater 

Deange lo 
Taldon 

Derrick 
Jones 

Jeanette 
Credle - Chri tian 

Joanna 
Dean 

Grant 
Headley 

NSJ Cu tody 

Ronjae 
Williams 

Dasean 
Taylor 

Chaton 
Brown 
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S PEFOLK, ss. 

COMMONWEAL.TH OF MASSACHUSETTS. 

COMMONWEALTH 

.DON,ALDWlLLJAMS 

SUJ>ERIQR CQl)R.T 
CRIMINAL ACTION 
No .. 0.884CR11227 

MEMORANJ>UM J)F DECISION AND ORDI~R ON DEFENJ)ANT'S MOTION FOR 
NEW tlliAt (Pa11c1· No. 106)1 

INTROUUCTION 

On Pcceilibct 18, 2008,. a· Suffolk Cot111ty Gfand Jury indictcdthc:dcfcndf,lnt, _D_oriakj 

WilliamsT'Williams"), for assaul\ and bafte.ry by means o(.c1 ~langcrot!S weapon, iii v'iolatio11 oJ 

G. L: c;.265, § I SA; at1r1cd assai.!lCWith ii1tent to murder, ·in violation of G:; 'L, c. 2:~5, -§ 18B; 

possession ofa Jii"earm wilhouta liccn.sc, in viofotion ofG. T,. c. 269, § W(h); .cafrying,a firearm 

witli.@t a license (second ,offcnse.)1 111.'violation ofG. L. c. 269, § 1 0(a) ·&,{q); .m1q carrying a 

firearm without:a ll~cns~;-in viqlatip1rofG, I~. c. 269, § 1.0(a). 

Qn April I, 2011, WHiia:111s filed a-mo Hon .to dismiss {he case Q1p;pce9y tri.al groupcfs; 

The trial commcp.ccd on April Jl, 20 I i, and-oh April 2i ; 20 r I, the ji.1ry retunied its verdict 

fo1dh1g' the:defendaiit guilty on a!Lcomits. On April 22;:201J, Williams re11cwec.i Jhc 1rteiti011 .to 

di~1piss o.n spccqy tt)al gi:on11ds and filedj111otice of appeal froi'n the convictions. On. June 27, 

201 l ! thc ti'ial judge denied the renewed motion to dismiss and WiHiarits am,:¢aled Troin the 

order. While the _ap1jeals were pending; the Co111monwcalth filed a motion. to corrcctlhe fria:I 

'court's docket to reflect ~1 tra9king;cha11ge, cind the court ~ranted the niolion: 

1 The undersigned notes thatall subm'ittcd materials were 'ri:Vicwcd mid c6nsjdcrcd by tl.1e court includin~ lhc, 
dcfcndane.sSup1,lcinentto Motion forNc\V Ti'iiJI afid llcqu¢st for Flfrthci' Discovcry(Papci· No. 129). . 
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The· Appeals Coµ11 consplid.ai_Gd the direct ~1ppcal With the appeals from the order 

'de1~yfog the motforuo 'd·isifrissand the order granting the motion ,t9 9orrc:ctthe·d_ockct} The 

Appeals Courtaffir111ed' the jud'.gtnent and orders of the trial court See-Commonwealth V;, 

Williams; ,g4 Mass. App. Ct. 1135 (2ffl 4). 

'Th~ matter is:currently'beforc the court 011 Williams~s Motion for New Tti'al Pursuant to 

Mass .. R. Crim. P:.JO(h) (PapcrNo. 106) (the "Motio.n foi• Ne,:v Trial"). For the-reasons 

exp)t,1itred bcloW1 the Mol1011 for New Trial will be DENU:D.'J: 

. HACKGilOUND 

'rhe:·couit: sUmfaaiiizes the evidence pre~qntc.d by c~_clrsideat·tri;;;tl. ,G,¢rtaintclcvffnt facts 

·nol m~1JtipneQ ·11:ere :n1ay be tc.:fcfeJiccd durin:g lhc., court's discussion of the parties' c:1rg:u1,11c11ts. 

I: The Commonwealth's Case 

were gathered at -house iI1iRo~bt1ry·whic)J bd~ngc;d to Michael F101'¢ncc {'Florci1Ce."). Those 

pre$cnt ilwluded Fiorcncc, WiiHarns, Tramane Smith f'Smilh"), Leonard 'Hrn. cY'k/~ ·,·,Gerald 

1-Iiiliard" C'Hill"), Tyrone· Credi~ t''Cre:dlc't Nfoll)()gnc Lamothe ('Lantothe"), Dtangelo Tai don 

(''Taldqp"), aild, l"lote::11Ce:'s, cousin;'' TL Vol. TI, pp, l l l,~114. 134, 136-137. 

2-In)l1e appsa·I, Willi_ai1fs argµeg tlJat: m it was iinpropcr for thc:trial judge-to corrccC:thc,recprH to rcflcctti1c: 
lracl<'iri'g c!l1i,11g~ withqµf;ail .¢yid~htia!'y hcifring,,arid that lhcjudgc's COITCCtion:of thci:dockct to reflect the;~h~nge 
was intptopcr; (2} his dgl)tr<i:a .spce9y trial. under rule ·36(b) was violated ~ccause was nor tried wlthin ,t,yelvc , 
months pf tiis,air,aig1in:Wnt; a11d :(3) )lie diJay violated his crights under the 'State and Fcdci•iil constitution_s bccausc ·i\ 
whilcssifor t_hc Com111on\¥caith fould ijoracci:1nilcly recall events due to the -passage oHimc .. Sec CorriJJJQllW<l,illth v. 
Williams/ 84 Mruis. App: Ct, 1135-{20@, . 
3 The tr'ial judge, St1pcdqi: <;;,0µ1t, J\:ss()c:iale Jus'tite.Fr1,111k Oaziano, having been appoinfod an Associatc.Jus~1cc.of th~ 
Supremc-Jud_i¢ial Court)µ 2,016, th:c iqsff!ht rhotion has bccn:assigncd lo the undersigned for determination.: _$,g~ 
Mass, R. <\ir:n; P,. 38(~):. · . . __ 
•1 iJurirtg;tri~l; thcs¢ iqdiyldu*is .were <iftcii refcti-cd to by-thcfr nicknames: Mann 1Donulcl Williams); Mane 
(tramane SmiU,1); frqg (Lconard lJiiJ); T-Y (Tyr01\e Credle); Murder, (Michael Florence);:Mc or Mis (Mcnrngne 
Lmnoihcj; anq Sc9op (P9ii'iig¢l<> 'i'alt!Ob), The ·court ,viii i:cfcr to them throughout this memorandum bytheir:last 
names; 

2 
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At the gathed1ig, Smith told the group t,hat ·they "sho_uld: cJi.f the gtmg~btmgi1Jg C>tit and )ust. 

make money;' that he was co11cerncd.abotit being arrested since they hadjust been raic!cq by the 

"Feds,," andJhat he wanted to prioritize his ki'1s. Tr. VoL I[·pp. 138~ 139 .. the.,gi·oup fat1ghed at 

Sn1iJh's s.t~icmeots, to show that he was s·edous; Smithrch_irned his:gm1,which bag been' given 

to him by Williams, Tr. Vol. It PP-· 140. 

lnthc cady hot:1i"s, of Novcm bcr 24, 2007, the gr0t1p dispersed for t'he· ni$ht in two cats; 

one of the cars· w.as. µm:ii1ivan and the other was a burg-luidy Ford (the "Ford?'). Tr. Vol. IL pp_;_ 

l4i:14:8. Laino the drove the minivan and ,Smi!h·, T,ddnn, 'aild Hill n)'cle ·a_s passimgC(~. ) 'f. Vol. . 

IL_pg: l49.;- Williams &nd Cte.dlc Wetc'111 the Foi•a'. Tr. Vol. IL pp. ;J 36, 149,_ The <;:.an~ drove· 

towards. Torrey Street -in Dorphc~t.cr to. d_rop S111ith pffa:r thc. hon1c.of his'gfrlfricnd, Stacey 

Mo1Tis '(''Mo1tis't whe1·c Smith had been staying. Tr. Vol, n.,_nn. 149-150' .. 

As the two cars ·appro~cbcd 'forrey Street, ·WHlianis "chirped'; (i'adioed) HiU 's phone 

teltiijg· l1i'm. that.he should-ilot go down Torrey Street bccau~e :it w~s "hoL"5 Tr. Vol. fl, pp. 160-

lol, 163. The cC:1rs ,ev~mtually stopp.cd ·on thc,corncr ot'Moocly'Sfrect and Torrey Street Tr. Vol. 

rt. :pp~ l 62, f 64: Aftci' "dapping;'~6 everyone~ Sniith exited ~he 1rifl)ivan ang saw Wi_lliams exit the 

Ford~w!Jich was irt thmt·_of}11rn. Sn1frh also saw Williains go-to the trnnk-with a jacket i11 his· 

hands ,;for like lwo seconds,!!_ before returning to the pas"Scnger ·scat of thc'. ford. Tr. VoL II, p_p. 

164, 168-169. 

As he waswalk,ingtowai:d~ the $iqcw~lk ontbe rightsidcoJthq sweet~ Smith heard 

Winia1)1s :say, "Oh, soyou ah1't gonlia come dap niggas' up to' say yon're out?'; $mHh replied; 

'Tm not walking Jill_ the way acrossthc_ strcct:to dap yoti nigg,1s up. i'll seeYc>t1 all tornorrow:" 

5 This term referenced that irwas "not safe." 
6 "Dappin,g''' is ·defincd as :''[tjhc•acdon or practice of grcc;ti11g or acknowledging so1ric_on~· with a.casiial gesture, 
typically fovolving slapping,paJms; bµinping fists, (ir snapping fingers·." S_cc 
https://W\\'.l'{.Q9cl:com/didi◊ilat}~-iifg' n2?t}'tr11Q (last visit~~ Dec. JQ.; 2024). 

3 
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Tr; VoLII~ pp; 164 .. SnHth then walked toward.s Morris'~-house; he ·did t)ot.sec the c~rs h1ove, or 

scc.:anypne else a_toµnd .. Ti·. Voi.1i, pp. I 71-172. 

While he was walkingi, Sniith sensed the rn~cd.to lbokh1<:k. Whcii he tuti1cd his• face 

hal.fwa~ •arnund, he. hcatd a shot Tr. Vol IL pp. I 72~ 173. Then, Smith ,was u.n~bfo tq 11),()Ve his 

legs; \Vh_ich ''j4st stnyed. standing· up," but the top half of his body moved back and forth 

unco_rHr:ohably. Tr. Vol. II. pp; 173-174. Smith ultimately fell to the ground landing·011 his. 

stornac;h.· Tr, Vol. rr, p. 174. As he foll, Smith heard. a fow more shots coming froth behind him. 

Tr. VoL lT; pp. 1-74. While he was on his stomach, be looked up and saw Williams, who was 

hotding a pistol with flashes coming front the l'nuzzie, looking at him with a "dead'stareY Tr, . 

VbLll.-pp, 175. Sp:iith 'tt!rnc9. l)isJ1.¢acl,away from the flashes; hqwcvcr, When he tu,;ned back, he 

heard Wiiliams say, "hitch ass nigga,: that's :whfH you get :'' Then, Williams got into the c~rand 

fled ~Q~n Torrey Street, 'r1"; Vol.l].pp. l 7fi-l77, 179, 182. 

'During tl11s .encounlc1\ Smith's phone fi;ll out of his pocket and tlw Jjho.ne and battc1y 

were lying sepata:tcly on the street and on the sidewalk. Ti'. Vol. ti, J)~ 1 s4~ Sm:itli crawled to the 

battety and foconricctcd it to the phone, Tr. Vol. II, pp. 184-187. On~c-thc phqne was worklng; 

Smith'' 'chirped" MQrds ~nd sa:id, "', .. just listen~ to what I got to say because l'ni.abo.utto die,'! 

and "Just make sure you tell my brother, L-A; th.at Mann ~hot me, bceaus.,{he's the only o.ne 

ihaes goi11g to :belicvcyofi.'; Tt. Vol. II, pp. 18.8. Within a: feV11 minutes~ Morris and her sister, 

Stephanie, came: ot1tsid'e and called the police, Tr: Vol. II, pp, 191. At trial, Smith tcstifi¢d th~t, 

wheillietefo1Tcd to: ''Mai1i1," J1c was talking about Williams. Tr. Vol. II, p. 189. 

A,t approxintafoly 2:45 a.n'r. on Novctnbct24,2007, Otficet-Pelc fames (''Officci' .Tames") 

aifrvcd at Tmtey Sfoect and observed Smith; who w<;1s bleeding from thG cbc!'ll area, l_yjng on the 
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stdcwalk with '.his·head hat1ging o.ffthe e.dge otthc,curh. 'ft. Vol. IV, J>'U •. 104! l06, L07. Minutes 

iater~Qffitc1·-kcviit Egan ("Officer Egan") arrived on the: scene. Tr. VoL IV, po .. 69-70', 72. 

At tri~l.,Offi¢¢r)ati.tcs testified that.he.asked Smith ifhc knew who shclthim1 and Binilh 

i•cplfod_,_ "My man," Ti\ VoLIV. ,p. l 11. Officer Egi,.n 4lso icsti(ic~-thatyyhc.n he asked S.rnith 

what lu1pp.cncd, :Smith said, ''My·il1aii:- shot me." Upon further 'inqufry by1Offfo9rEgan, S111ith 

saidthat frwas ''Donald Williams;'·' Ti·. Vol.JV, np, 75-76. An am_hi1la11cc trahspodcdS1111thJo· 

Bos,t:on.&fo4ical Cemcr, where he fell into a corna; Tr~ Vol. II, p. mi; Tr; VoL IV; pp. 7t l 12~. 

On December 1_5, 2007; afier·Smith'ha~ ·regain:cd co1istiousne$:S; i)etecti\,c ·wayne 

Williams-(''Det \%illa1ns'') ,showed Smith ,a photo array which co11si~tcd: of eight ph:qtogtaphs. 

Tr~ Vol. 4. nn. r&-5. l:88. S111ith s~]cqtcd. one of the photographs, .positively identifying the 

·rndivi'di.Ial as the suspect who shoLhirn and said~-1'Thal's him.J)onald Wiliiams. tm a iuillion 

perccw sure. , . , ll(:}' shoLmc.''1'r. Vol. m, _pp. 27-30, 36-'3'7; Tr. Vol. IV,.pn. 189. 

At.trial,Lamothei :Florence; and Lcomml were caHcd to testify. AU thtc.cwitr\csscs 

iny6k¢d.thcfr Fifth Atne1icii1'1entright aga111stscif-incr.iminati0n and didnoi testify: Tr. Vol. IV; 

pp. 212~213. Ti•, Vol.VLpp, 91i94.100-103. 

t1ud)cfonda11t'.s Case· 

The crux of Williatns's dc:fcnsc,was thatSmith1s -story was not cred1ble.-Ik ai-gucd that: 

1) the poltce fai'lcd to vc1lfy the information given to-them by Smith.; 2}~qiithwas inceptiyizc~ 

0to testify favorably for the; Co.mm_onwcalth beta.use he was hot being p1'osccutcd for other 

.c1;i1i1cs;. a11d 3) the i'ealshooter drove aw~y from.the. scene in ~t gold Cadillac, tvhich.thcp_olicc 

failed fo pUi:suc. 

tn supportof.thesc·theorie~. defense counsc.l :Qros~~ex~min~d S1nith? higfilightint( 

i11Go11siste11cfr:·s bctwcc11 his initfol statcinent to the police, whichwas givcnon December 15, 
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20.07, his g_rai1d jmy testimony; which was given on Nov9rn.-bcr 20, 200.8-, 1.1nd hi$ tcstinionY in his 

fathcris trial on art unrclcited matter in Octob.cr 2009. The foconsistcncics included: 

• .In his initiaf;statcntciitto lhc police, Shiith said thats(>mconc named. "Shccrriici?' was 
·involvccl withthc·shoqt.ing, bu(in his grand Jury testi1norty, he said that Shccmlc'was not 
·1nv.olvcd, Tr. Vol UL pp.186-189, . . . 

• In hls initiaLstatcmenLt<) the police., Smith said that Flqre11ce (''Murder") was pre;;cnt 
when hew.as, shot, buti'nhls,grandjury fosthnony ,. he said that Florence· had stayed at 
hqm~,J'r. Vol HI. pp~ 200', 221-222. 

• fo his ini,tial.statcmcnt .to the polic~<::, Snihh said that Lamothe ("Mcntogne") was·not in 
the;car witlthim and that Lamothe was in.the ·carbqhihd him, .but a.t trial, Smith testified 
thatJ,an'lotlic was driving the car that:Smi'th was in, Tr. VolJILpp. 22J~224;2:t7.:228; 

• lb .his fr1itiai ·statci'iient to the policcf Smith attributed ccrfain stafomc.nts to Willi.rms, Jn1t 
wh~n $1tiith t~stifi~d,,bcihrc .the gtand jt1i-y, ·he . later atfi:ihutcdthe same statcmc,n't~ to 
Ty,ro11e .Crc~ll~, l!l1d thcli, at . trial, he testified that both 'it.1Cn said thc,same wotds,, ·n-. Vol 
3'.. pp: 216,.2T9,. 

,, When testifying before thy·grancljury, ,Smilh·tcstificd that Taldqn ('18.cqop'') \Vas,: 
involved with the shooting; however, Smith did notmcntion Taldon to the p()licc,durjng 
his, .it1itia! .:·sta~q01cnL 'tr; VoLUi, p.190, 

Williams also impeached Sini(h's credibility by introducirig prior ¢0.nvictit111s ,i11d m1tstai1dilig 

warrants againstJiiht 'ft. Vol. 3, J'>p .. l 79- i 85. 

("Luszcz'') as .. wihi:csscs. Sahchez/roro was the general manager ofthe BcstWestcr.n Pins, 

Roundhousc:. Sultes (''lloµildhousc Suites'') in Boston. Tr. Vol. Vi, p. 116., iic testified 

tegatding,'nusiness te'cords produced by Roundhouse Suites in response to a tri~il' ~ubpoen~; 

,s,rccifiqally; a r~ccipt drat ·was given to. Larn<>tli'c for a chccko1.1t loi" ~\ 611c-i1{g,ht stay ... Tr: Vol. VI, 

pp. 1l7~ll8. the receipt inclicat9d that a room w~s rcntc~I 011 November 23; 20:07, and th.c· 

'phcckqqt, wµs 0J1 Novcmbci• 24, 2007, and the i·oolri '\vas paid for by a credit' card fo the naine of 

"Memogne Lt1mothc/' Tr. VoL VI,,pp. 118-.119. Th<; reccipfwas marl<cct as E:'<'.hib_it38, 'tr. 

Vol VI, 1). 119. 
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Lusicz was the manager of Greyhound Lines ("Gtcyl1oi.111,t) in)foston .. Tr. Vol. VIL ·p~ 

ro. $he,tcstified rc~~rd1ng btisincss rccordivproduccd by Greyhound in response to a trial 

subpoena;, spccific;a}ly, travel l'CClOl'.(!S rclat.cd Jo Florence:: irnhc irtorith ofNovernbcr, 2007 fora 

trjp_ Iro1i1Boston to: Charlottc,.:North.Catofina. ,.Tr. Vol. VII. p. I 0., Lt1s~G?- testified ·fDaf bns,h1css· 

records from Greyhquncl's headquarter~-reflected that a ticket ,vas issued to Fiorcncc ii1Ikiston 

on Novernbcr20, .2007, and ·thatthc travel destination was Charlotte, North Cm:olii1ft. Tr. ·~oL 

VIL pp. 12-l3. The hu_siness rec.otd was marked t1s t~x:hibit39·. Tr. Vol. VII. p. 14. 

l>JSCUSSION 

illJOil w.r~tt¢i1 Ji1oti'ori, a n}ai judge "may gi"ant- a newfrial at any time if it appears thar 

justic9,may-noth~ye·becn done, Masfo R. Crim. P: 30(b)'. The decision ro allow a n<fW'trial ii:es: 

-withfo the sound d1scfotion of the motio11 judge. Commonwealth v, Eagles, 49 l Ma~s. 219, 2.15 

(2023); ,.Commonwealth v, JacobsiA88-Mass. 5.97, 600 (2021). 

~~Aj_udgc may h1le on a motion,for ,a neW'trial, without an cvidcntiary hearing, ,ifnp 

substantial issue is raised int'hcniotion or affidavits/ ' Corhtnoriwc'a!th v .. ,Welch, 4·8TMass. 425, 

445 ,2021). ''ln determining whether a.substan(ial issue9xfs\~, ',a~judge cqns~dcrs the 

~eriousn¢ss ofth.e.fasups raiscd:a·nd the adeqµacy of the def:e11dm1Cs sh<>W1i1g: 011 thosc.-issucs.'"· 

Commonwealth v. Upton, 484 M~ss. l~S.,· 162 (2020), qu0Jh1g ,Gmi1n1011wcalth 'v::13an:y, 48 l 

Mass:388, 40 I (2019). With rc·spc.ct to the dcfondant's=show'ir1g, he nccd.notprovc his motion's 

factual premise; buthf!:mt1,st adduc9-sufficie11tcrcclil,)le evidence to "cast do\1bt on th\! issue:'' id. 

at 162. 

fo ,supporl of the· Motion for New Trial, Williams raises tfrc foilowi'ng tu·~cfrncri.ts,: .{ 1) the 

court rotim was partially closed during trial, which violated his right to a pghlic trial under Hw 

:sixth A:111cndi11c11no Jhe JJnitcd States Consthutioil and artfolc 12 ofthc·Massachuseus. 
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Declarafion-ofRights;'.(2):.thc trialjudgc ern;d w})ci1 he re.fused to requii'e. the Cq111i11ci'riWcaJth to 

.stale~ reason for its perc'inpto.ry strike ofa potential jurot\a Black woman; which resµlt~d in a 

structural error requiring reversal of tile ~convic(ioits;· (3) Williams suiTcrcd .froin ineffective 

assistanct· ofcounsd becaiise his appellate counsel failed. to brief:an9 µrgu¢ the per¢mptqry 

chc1llen,gc is.sue qn µppcali and (4) a.new trinl is Wartantcd because there ts riewly available 

evl<lciicc from two witi1csses which contradicts .-important a_spcct~ of the Cnmmonweaith'.s case 

µnd w<>.uld .li~cly h~vc been a real factor inthcj_i.hy's ddiberadorts. 

L. Waiver ofClahns 

As-:an inith~I matter,, th~ court notes. tl1at Williams has waivcd.'hispubli~ tri1:ll claim 1:t11d 

his claim of str~ctural error i.nj\:1ry selcctio11. Although Wi1lial)1s '.s coiuiseh·aiscd d111ely 

objecffons at trial, his appeliafo-counsel failed to brief or argue either of these issues in the direct 

appeal/ See Commonwcalth.v,,Dudlcy~ 96 Mass:. App. Ct. i'fl4, .at *z;.(2019) (Unpublished 

Rt1l.c h28Dccisfon) (defondantwaivcd argum.cnt regarding peremptory· challenge bye faUin~ . to 

raise it on appeal); Conunonweaiih v .. LaChance, 469 Mass. 85.4, 857 (2014) (unpreserved claim 

ofstructifrai en'or atising from comiroom closure subject to doctrine ofwaivei'). The· so'le 'issue 

7 In his appellate bl'icf, Williams piesented 1iic foilowihgissues for 'i:pvfow: 
I, Whether the 826.:dµys \Vhich elapsed bclwc.cn Wil.lhuns' a'i'raig11111e11L and trial violated his speedy ,triai 

rights unds:r Mass1 it Crim. P . .36, a ques(iot\.involving two issl1cs oJ.first imp1:cssion: 
a1 whcthet a defcncfant's:; i1grcc1Mnt thi,t( h:is;calic \Viii "fra~k" anothc1' penoing, unrclatcd.cas.e inihc 

•sam(,} cqurtu,ndcr $up¢1:ior (;o_urt Stai1d1ilg ()i•dcr2-86,pqes:n9t, as,·a iliattcr of law, co11si.itutc a pci, 
sc·\yaivc.r cl the cntir<:p.qiod ofdc)ay caused by th~ 1ri1cl<ing c~sc, a(id 'itistcad, \vbethcrdclay 
oµr111g Ii .¢<H_r.,tckJng·pcl'iod 1s· only'·attfibtifablc to the defendant :ufrdc1' ordinary-Rule 36 principles 
appl,i~d to the spc·cJfic 1'ccordofboth cii'scs during lliaf.pcriod. · 

b.. wbctlfcir 'a periqg ofd¢laY cimsc_d by'thc.Jitigation· ofa prci_scc\\tor's pretrial motion fora .protective 
Oi•dcr 1s.1io.t ancxciudcd period qndcr Mass , R. Crini. r. 36(b)(2)(A)(v), \Vhe1'c no case,Iaw 
supports this !=011str4tt1pn aM whetc tlw Rcpc;:,rtcr's NoJcs•cxprc~sly rcsti'Jct this pl'ovisio11 to, 
'"dclay-a~tributablc ici· th'c sqcuring ofa Jud.icial rcsolut.ion ·of is$uc·s i-a.iscd by-a defendant'$ prctrfal 
motions." 

2. Whether the· 826-day dtlity bqtw.cen arraigi1ii1ei!fa11~l trial violat_cU Willi;uris' c9ns~itiitio1fally-b~~cd ~pccdy . 
· trial rights. 

'.SecCommonwcahh v; Williams, Mass. A,ppcals Court, No,.2012°P-0~07, AjJpcllan)'s BL'icf;'p. J,7017WL 
·2924642 tMass. App. Ct}(Appctlate Or.1c,f). . . .· . . 
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raised by appellate 'CdUrisel was whether Willia1ns;s right to a speedy trial under Mass. R. Crim. 

P. 36 and the State and Federal eonstitutionsJuid be.en vfola,tcd. 

'"JAJ 1noti<tn.for Ii.cWttial niay not het:1.scd.as a ,,chicle to compel •. , •. • review qnd 

l'.considcratfon oJJ questions, of Jaw;' on whic,h ? dcf¢ndarit has. had his day h1 'a11· appellate cbtirt? 

Ql' [on whh;h he ha~] forgone .tliat opp011i.mity." Commonweal ih v .. Watson;. 409· Mas,s. I. 10, U 2 

(1991,), quoting. Commonwealth v. McLau~hlirt, 364 Mass. 22 I, 229 (1973). The rnlc of waivc1~ 

"''applies equally to eonstitutioi1al claims which co\1ld have been raised; but wete:iJQt raised, on 

. direct a,ppca1 or in aptior niotfon fora.new tdal.;' Id., quoting Commonwealth V,, Dceran, 97: 

Mass; 136,; 139 (198(?). And_, it ?PPI ies ·evc11 i'f \he qcfondan.t alleges, as Wilriarns docs here, that 

his appcHatc.coun$el's failure to raise an issue amounted to ineffective assistance, Sec 

Coinmonwealth v. Kilburn; 438 Mass. 356, :360 (2003) (defendant cannot avoid consequence of 

wa1vc:ts hy,·d _afrning i1teJTcctivc assistance of counsel since -"cve1y waiveq claim can. pe cpuchcd 

in ineffectiveness '.terms''); 

Whikthis courthas the discretion, to hear the waived claims, the $uptcme Juqichd Court 

CSJ.C)'has rccom,nwndcd restricth1g (he.review dr such ,claims "to those CX·fraordiilaiy cases 

whet¢, upon· soberrcflectio11, it appears that a miscarriage of justice might :otpcrwise-res11lt?' 

Watson, 409 Mass,:at l 12, quotingCommohwealth ·v. Hafring!on~ 379 Mass; 446, 449(1980). A 

·\vaivcci ciaiin is subject,fo a default ;'substantial risk ofa miscmrriagc of'justice" stai1~!i:1rc.l pf 

rcvicwunqcr which r~l_ic'fwiH Still be •grMted. if the ,court is left with " 'uncertainty that the 

defchdarit's guilt-has been fairly adjudicatcc};'·;' Commonwealth v. Rai1dolph;438 Mass;.290, 

294-295: (2002), ·quoting .Commoi1wcalth v. Azar, 435 Mass. 675, 68-7 (~002). ''Errors of th\s: 

magnitgde arc cxtn!ordina1ycvents and relief is seldon1 grafitcd .. . . " id . at 291. ·"in ai1alyzing 

tf claith uhdci' the Stibstanlial risk standard, '[w]c rcvicw·thc evidcnce:and-thc' case as ·a whole,' 
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and:ask a s<rrics offo~ir questi:pns: (I) Was ·thprG·crto1:? (2) W1ls the defondarit prej1idiced. by the 

error'?.(3) c'oi'isideting the etror in the context of the entire trial, would ii be reason&blc io 

c<>1rcJ11cle that tlW"CJtOl' m~teriaUy ittflffcticcd the verdict?· (4)May we i11fetfrom the,rccord that 

counsel's failure l<n>bjecl or-rais,c a clµim ofc.rmr ~tap c;adici' date \.Va.s nc1t. a :rca$Oi1able tactical 

qe¢i/;i911? 01ily if tl1c answer to an fot.fr questions is 'yes' may we gran:trclicC' ]d. at 297-298, 

quotiqg::and citing Azar; 4}5 Mass. at Qa2-684., 687-688 (internal citati011s to Azar a11d othci" 

cases omitted). 

A. donditioris for Entry into·· ti1c Court Roo1ri 

:willia1ns' argues that his J'.i:ght fo a, ptihlic lTiat was yiolatc<Fwlwn the trfaljud~c·;granteq 

Jhq CQtr111J.Pnwealth~s rcqucstt.o: impose c<.lnditions to entry into tlic co1frt room. WiHiams 

cotifends that. the ,conditions for c,ritry i:csultcd i'.n a partial. clo~tti'c. He alM argu¢s thatthe 

couditions,to ci}Jrxwerc. ifitiin1dathiS and more stririgcht than what :the· judge had ordered,. The 

court -ls not persuaded. 

Although WHliams describes his argument as a "cou1troom closure!' issue, the court doc!:, 

nol'agrcewitlr this characterization, The SJC has consistently tukd that tcquiring spect~tc>rs to 

produce ide1'll1fication i'ii order to e11ter a.court room docs not. constitute a closure-in the 

constitµ(i.onal:,sense 'al.14'does 1101 violate the ,right to a publfo:11·.ial 1111:dcr the Sixth Anic11dri1c111. 

Sec ·coiimi0J1:wealthv. Andrade, 488 Mass. 522,541--542 {204}); Commonwealth y, Maldonado, 

4<?6. M~ss. 7~.I. ~ 754{20 HJ. In:srn?d1 the issucis whether rcqtiiifog spectators to provide 

identification-and sign in before entcring ·tl1e· court room waii appropriate tJ11dcr the 

cir.cuitistai1ces. 

According to-the rccord-, on the first d~y of trial, the <;om.mcmwcaHh n1a:dc :an.t>t-al inotic:m 

requesting. that. a court officer· be,plaeca' outside of the court room fo ,chcck.idcntificat.ion°and to. 

10 



43

sig1dn pcoplc··as they came i!l for the tri;,i-_L 'fhc Comm<f~1Wcalth stated thatJhe request was a 

safety prCG<\\ltio11, citing concerns about witness intimidation that ha,d 1?ec11 uncoyere~Uiuring t)lc 

case'. 'Fr. Vol. I, pp. 15-16. D,cfensc coni1scLcibjccte_d to the hicition statihg~ that she did not want 

hc(clici1t's famif)!Jhcmberflo he excluded Ji.·C>m: the com:t room if th~y Goqld not p(Qducc .a 

pho~p II) . . Tr~ VbL Lbp. 16-17~ Defei1sc courtsci also arg,ued that thc1;c,was no need lo question 

. anyone. befotc entering the court room and that ques~ioning would bc'it1thnidating. 'ft. Vol. l, 

.im,, 16-17 . . Qe:(cnsc ;c_c,,unsel also stigg_estcd thatthc people that the Commonwc~1th-wa~ 

,conccmcd.about:-w9rc in c1;1stody and .that the:orily people she expected would attc_i1d the trial 

wereh'Gr:clicnt's stqpfathc1· arid.nlothcr. Tr. Vol. ,L p"'J:Z. 

The tl'ialjudgegr;mtccl the Con1j11onwcaith'sJeqt1cst stuling: 

Based ori thc.'history of this case, b~scc.j on what I find fo be 
egrcgfous witiicss ihtimidatio11~ I'm going·fo grant:thc 
Cbn1monwe~ltli's teqt.iest. the dcfendanthas t11ade affirmative 
steps to,rc~ch out to p¢oplc oh:thc:othe,: side to hi.tirnidatc 
witnesses, and I'm not going to have tha.t in my courtroom, 

lo ·the .extent that thctc's a family rrie1'nbcr,or sorricoric who 
dqcsn?t hav9 a·pici\ircJD~ I'd asklhatdcfortsc Mu11s.cl pei'Sonally 
iclentify that pci·son to the CO_\,lrt officer .. . ' And:thcn we?!! c1llow 
thch1 {rt .. ..... If thM:o.u1:t is open, and ifyou ~re.Baying-th~i;, is,suc 
i:<fgatdJng. the possession ofa picttli"e ID i's ,'I problem; 1' 11 address it 
ariffpcqpl_ewil{ h¢ allowed in with the i'.cprcsciltatfon by defonse 
counsc.l Jhat this person is ,vim ihis pe1·soi1 is; 

;Tt Vol. I, pp.17-18. Defense coui1scLrcspondcd, "If I know them, Judge. TfI don~t kn0w, th9m 

·r ccrtc1inJy can't:rcprc~cnt who they ~re;;, Tr. Vol. I, p. 18. During cinpattelmcnt, the 

Cm:hinonwcalth also ilotcd: 
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PR:OSECUTOit J\nd Your Honor, ff lm~y put onJhc·record. I 
krtoWit's always your practice to.do so, butjusHhc. fact that the 
c,outn·o·om has been open during this entire process and wilL 
coutirmc to he o'pci1. 

THE COUirr: Sihcc 2004. 

The circumstances oft!Jis case arc similar to Commo11wcalth v. Maldoilado. i1f-Wh1ch the 

ttial)udge i11w,osed'jdeiitification at'1d sigi1 in as conditions of entry into-fh? c0111:t room, 46'6 

Ma~~; at 747:, ln Mal'donado, d:ie :SJC n.:Gogriizcd that su.th rcqtifr.cmcnts co.uld pt)tentially result 

111 some pei·son's being, unable fo enter the c;ourt room because; they did not have. identification, 

and 'l:lls.d rqcognfzed that.others rn~y choose.not to cntct· thc ,court rootn to avoidJhc need lo 

identify themsclv.es :becausc they foared the., a~te~t'.ion or thepolice or immigmticm authOrilic$, or 

bec;auso .they Wished to.preserve their .anony'tnity. Id. at 7 48. However, .the SJC.ultimatcly held 

that the con~itiopS<,Of~igning it111nd ~howh1g idc11Hfication were ''modest'' ahd <i lcll.shprt: of:a 

consfifotional closure.'' r4. at 75L 

The SJC. f\trJhcr ttiled th~teven 111oc,l_estco:11ditioris ate subjccno judiciaLtcview bec·au!;c 

thcxc isaprcsumption,of opeimess or courtrooms even where the restriction falls shqrt pf a 

eonstjtuiion~I do~urc, Id. And, wh,m tcqulrings$P'Cctators to show idei1tit'icatibn,:to overcome 

.the prestiiiiption;_the:judge must set forth on the ,1:ecord the reasons thatjtisfrfy 'impos:ing the 

:condificm bas~ffpil'the spctfal.:cJrcuiflst.ances ot the ca$c a11d the conditions· niust.Ji.ot be btoadcr: 

'tha6..hccdcd lo accomplish fhcfr purpose, rd. In cases :in involving witt;ess 'intimiciafi:on,thcre 

Jl:itisLh~ an atticulable:rhk bf wfr11css ihtiri1idation or court room disrupti.on lhatwarrants the 

imposition ofthe'ideI?,tificatjbn ccmdillqn; Id. 

In tliis case
1 
the tdal}udge;statcd that the-reason for'imposing the conditions on entry was 

"cgrcgiqtJS witncssfoti.m'idatiou'' gnd "that the d~fcndant ·hHs tnade affiitriatl've stc;ps to tc~cli out 
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lo people oh the other side to intimidate witnesses, ano l'rn,npt ·gdin~td have that ii1 my 

courtroom." Tr. "Vol. L p. I 7·. 

Thcjudgc;s finding of "egregious w:it11c;,s. intimidaticm'' is su1Jportcd by thciecord. At a 

motio1~ hcmfog .011 Aptil 8
1
; 2011, the pai'ties and the trial judge .discu~scclreq;,rdi11g~ of _telepho1ie, 

calls made by WiUiams from jail, In two of the phone cans, Williams, usinga11fotcrmcdiary, 

Goutacted S~nitb to asbfhe was going to come.to court. Williams al.s:o maac phone calls to 

other people~~ pad of a pl&n tcrr,revcfit S1riith frotn coming to court. Tr. of4/8/l l Motions 

Hcadng, pp. 26~27. A Boston police dclcclivc, Sergea)1tJ)ctcctivc JO'!~Gph G. MatD011ald ("SgL 

MacDqnc:1l9."), also {cstificd arthe· motion headng that the Morris sistc1:s reported that someone 

had ,broken into their apartment a:nd that their .car had bcc1i vandalized. 'Ii. of-4/8/11 Motions 

Hcaririg, pp. 51, 5.9~69. Sgt. MacDonald further testified that when he sp9ke wH_b SlaC.)'. Mo1tis 

about. appcarfog, in COll!'l; she. tqld l)i111 that site '\\l~S afr~id of ap1iearing in court, that her house 

had hecu broken h1to after she;tcstified before the-grand jury; and. then her ca:r h1;1q bee11 

vandaUzed, and th?t ''she was abst)hitcly· pch'fficd. '' Tr. of 4/8/11 Motions Hearing, pp, 50.:.51. 

Wifliams·contcnc.kthal·thc facts of this case arc distiµgt1isJ1ablc frorn Ma]doi1ado· }tnd a_rc 

insu.ffi¢icnno j11sliiy-Uw conclit'io1tthat spcctatbt's }'ltoduce identification. He also. argues that the 

Co1ninonweaith's concerns about witness intimidatio11 were ~1nfotmdcd because the acts against 

·th~ 'Mortis sisiers c:oukhiot be tied to Williams1 and because any potential• suspects bad been 

-identified .and were in custody. Jhc c:ourt do9s110t agrc<;. ''A judge nc.cd i1ot Waitfo1•aW:itncss 

{O beci1ititnidated, the ccnut room to be disrupted, or a specific threat before takii1g appropriate· 

steps to ·addrcss .the risk of such misconquct.'' Maldonado, 466 Mass. al 753. This case, like 

Maldonado, involved a -ga1~g~relatcd shooting ·where there is ~-risk that olh<;mrasso.:~i,1tcq with .(he 

gang may attempt t.o htti)nid~tc Wilnc$scs. Id. :at 752. "Ciauging the tension: fo 'a court room is 
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so1Wcth1h_~ that triafjudges normally do ... so we give deference to a irial jqdgc's ~ppi•~isal hotli 

of the.a.it of tc1_1sicm ~nd th_c_ da1r~crs it posed_;; id. 

Williams also argucs·that the conditions· to ,entry into the courtro.om were it1tiiuidating. 

~md more sti'ii1gcnt thim what _the Ji.idgc had ordetcd hccat:isc a Boston Police officer was taking 

names and comparing them to a list and -a se.t oJ photogntphs. Jn s_opport of this arguinen:t, 

WiiHarn}; submitted affidavits from Michelle Galloway ("Galloway''), Okcmia Credle,, . 

(''Qrcqlc"J; ai.1d. Tonilt Harris-Hughes ("H~n;i~:Hughc~"-). These afiidavi ts do ild.t change the 

co.tirt's conchis1,m thatAiic conditions to entry imposed by the trial judge \vcrc•warrante,d and 

proper, nve,n ifthe:cputtiul1y ,Cl'pditS .tl1c·-afi1davits, al b_cst, they establish that officei's:wctc 

chcckingJdcntifica:tion and.requiring spectators. to sign in heforc·cntering the court room; 

nc:sphc WiHiains~:s,suggestion, the ·'.affidavits do ilot state (ao.d the1'c is ito othet cvidcncc) that the 
. . 

officers were t1sing the photographs o.r a li~t of names io cl;cckthc:ideritftication otin'd'tviduais 

before they entered Jhe courttoom. 8 lJitimately_, Galloway ahd Credle did .not want to provide 

id~ntification to ·thc officers ,iuicl they decided not to enter.iffto the court roo1n; I·Iarris-Hughcs 

provided 1dcntificafion, signed in, and attended the trial. 

Jo sµmm~tir,e, foll9Wing ,Maldonado· a11c! Andrad~, the cot(rt c.oncJucics _that requfri_ug 

spectators to prod1.itc1dcntificationand sign in before entering the courtroom·did notrcsult _ina 

¢0µ1troom clostitG.9 lhaddftfo11, the .court concludcsthattb:c imposed coiiditions.wctc wartailted 

security measures. to· prevent witness intimitj~tiqn, and that they were no broader than n,cedcd. to 

accomplish that purpose. 

s: h1 her'afiidavit, Hariis4lughes states ihal she "was awareihat'a member of the Williams family;J<beliwe 
Donald's mother Jcanctte,Jiad provided her personal information to the oi'ficcr al the door a·nd beerrtold that she had 
·a warrani and was -therefore not.a flowed fo. enter the,courtroom:•• '!'his statcli1Cnl is•ini,d1n1ssible hel\rsa.y l\Tl,9, jn any 
event, fails to.establish thatthe officers w.crc.chccking names against phofogr'iiphs and a·lis\, 
9-Williams argues ihat becausc·U1e imposed conditions resulted in a partial .court room tlosurc, . the court must 
analyze-the issue using the four factors identified in ~1,1..!JQ[V. JieoJg!.l!, 467 U.S. 391 48 (1984 ). !·laving <;On~lu.dcd 
Jha(the1·c was no closure, the-comt need not consider the Waller factors. 
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Having_ conclllgyd that lhcr<;was no clos9r¢, it follows that, 'a.piJl)(in15 the stand}ird for 

"vaivea .¢l~ims', there was· neither an error nor a st.ibstanfiaLrisk ofa n1isci:pii11gc :ofj9§ticc. 

lt Pctcinptory Challc1igcs 

Next, Wili1a1ns argues that the prosecufor'impermissH?IY u~cci pm·c1nptory cha!Jc11genq, 

·exc.J~1dc,two· l31ack WQ'm_c1), potential Juror 110s. i38 m1d )9.6, from the Jm1: in,violafion-ofthc 

Fourteenth Amendh1cnt and mt. l2. 

Rulc.20(c )ofthe Massachusetts Rules of Cdminal Procedure pcnn'its the Commonw~a]th 

and the defendant-lq e~crcise peremptory challenges to prevent venh'c mcmhcrs, declaJcd 

indiffe11c'i1:thy the judge, from being seated on the:jury. "The essential na(urc of the pcrempt9ry 

challenge is that itis q11c excrcis_ed without: a teason 'stated, withom iricfuii:y and. without. being 

suhjcct'to the court's control;'' Commonwealth v, Robertson, 480 -Mass_. 38;3,'390 (20l_8); 
. . . . 

qno(iµg:Swainv. Alabanta, 3.80 U.S. 202, 220;(t965). ''H6Wcvcr, the cquaf ptotcctfondausc of 

the fouttcenth AmcndmenHo the United States Constitµ1io11 m1d art. t2.pf the M(lssachusqtts 

I)cclaratioil ofJlights place lh11itatlons on thetisc bf pcrcmpto1-y chailcngcs." lcL, citing Batson 

v.Kentucky,476 U.~.79, rD<HJ986}andCommonwcalth·v. Soares, ~77M~ss. 461., cert,., 

de11Jc<f, 444 (J.S. 88J {l979,). 

"The use of peremptory cli&He11gcs to c.:Kchldc pot~:mtial jurots solely bc.cm:isc: of'thcir race 

is prohibltcd. by the:equal pr0tCctio11 clause oUhc.Fourtccnth .Amendment to thc:Uriitcd State& 

Constitglion.:' Comtnonwcal th y, Grier, . 490 Ma:ss, 455, 45 8' (2Q22), citing Batson, 476 U $. at 

89. :A:nq,"[a:Wtide, l2ofthe-Massachusctts-Dcclaration of Rights-similarly proscribqs the 'use of 

pctcniptory challenges to exclude prospcctiVcjuroi's solely by virtue of their mcnibci.:shipjri, or­

affiliation.with; parUcl,llar, dcfinc4 groupings inJhe community:.''' Id., qu.qting Soares, 37T 

_Mass, ~H486. ''Gi:oi'tps dcfii1cd by face arc among the patticnlafor 'discrete.' groups; 
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menibcr~hip ohvl:iich i~ an itnpctrni~•sible bas.is for pcteinptorily stdking 'a,potchtial juror tihdci'­

art. i:2'/' ld., citing Soares. 377 Mass. at-488489. Hcrc; ·the defcnd~nt a$scrts that the defined_ 

gropp is:Blatkwomen. 

Uridcr both-Federal and Massachusetts law; a Jhrce"$l¢p friu:newQtk, .known as the 

Batso11-.Soares inquii'y •. guides the constituttoital review of peremptory strikes, "First,. the ·party 

opposing a peremptory stri_kemust rebut ·thc-prcsur:nption that the strike is• co11stitt1tioriillly proper 

by inakiilg.out a pdma fade .case that the purpose for the stl'ike is discriminatory .. Sec9.nd, jfth~ 

judge fin4s thatw.prim_a:facie case ofdiscri_mfoadon.has been established, .the hurdc'h shifts to the 

paitf seeking to exercise the peremptory strikc.-'to provide a-group~ne:utral cxplanationfort}le 

c;;hal!cnge,cfstri~e . . Third,. thej1.1dgG· mtist then dctcf:mfrre. whcthel' that cxplat1atioi1 fs genuine and 

·adcquatei orwl1cther-iustcad the opponcrit·ofthe s\dkchas proved a discrirninatory ppi'pose 

·bch'Inc! the $tdkc.'' Gdct, 39,0 Mass. at 458: 

.In this casei'thc trialjudgc did not eJind a dh;criminatory pattc::tn in the pi•_ose.cutor:'s 

pctcirtJitoty challenges and, thus, did 11ot i·equii•c tl1c _prosccutot to state a reason for the 

challenge.· 

'Wiliiam·s; s ai'gtlment-coi'lsists of twOJJaits: ( I) the trial judge crrcd:in ruling tlwt the 

W:illl'a111s failed to tnal<c ou(a J>ril1Ja facie case of discriri1i1iat1ort wheii defense courisd objected 

to thc:Cmnmo11weafth's challenge of Juror no. J9~;and (2) conscquenf!y,thc trialfodgc 'erred by 

foOing tq reqµjre the Co.mm9nwcalth to state''a .~uoup~11euttal e){p!rutation, for its challci1gc. As a 

practical matter,. ifthe court conylu~ics that the trial judge properly dqte.ri11ined the fitsf stcp,of 

the Batson-:-Soarcs i11qhfry, it need not co1tsider the secoiid part of'Wil1iarits?s argument. 

''To make QU( a prima facic case forth~ first Batson.:soarcs $lep,,a P,arw oppo_siru~ a 

pc1'e111plory -stt'ikc 1i1tist 'show[] thaltl1e totality ofthe relevant.facts gives rise to an inference of 
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a discriminatory purppse)' ' (irier,. 3·90 Mass, at 459, quotin~ Johnson v. Califot11ia~ 5:45 U.S. 

_I 62., i'.68' (2005),10 i'[T]he butdcn, ofmaking thcrcquisitc prima facic sl:I()~ing is 'no.t-; •. a. 

terribly weighty onc,'f Id. A primafacic case can he 111adc upoh a show'ihg.ot'a discrimiiiatory 

pu~pose behind:aisinglc peremptory challenge; )d:., citing: Commonwcafth.v, Issa, 4.Q.6 M,µss. J, 

9; lJ) (2Ql3) (sin~lt pcrernpt()ry challenge may he sufficient to rebut ptcsuinption: where• 

challenged juror is only men1bcr ofprot~ctcd clas~ in entire vqnire}. 

'~ln.,asscssfrig whcthct a party has incl its butdci1 midcr the first Batsonc.Soarcs step of 

showiilg-,a.purposcto disq1,imin~te-againiq1 protected groui1..in the µsc ofpcrcm1?tory strikes,. a 

trialju~gtfsho.riid:considcr 'the totafity of the relevant fads.''' Grier, 3 90 M~ss. ~t 4:5~t-~i'tin,g 

Sanchez, 4g5·Mc1s.K:a.t.Sl l , The S'JC 1111$ highlighted a nrnhbcr-of factors to •guidc thc:court's 

ihqµfry with.rcspcctto the first .step: 

(L) ···th~ l)t1tnbcr andJ>erc¢ntagc of 'g1'.oup nie1nhci:s Who i1iwc,hceJi 
cx.ch,dcd~\ {2) ''the possibi!iiy-ofatt objective grbup-rtcutralex1>hu1atio11 
for the strike m strikes";· (3)'1any similcJ.ritjes befwGcn cx~l11,c;i'¢dj1..11J>rs a11d 
those, notmcmbers <ithc allcgedlytargetca grnup; who ha:ve bce11, . 
'$truck'';; (4) "dlffb1·cnccs a1ho1ig the various 1ncn1.bcrs-of the allegedly 
t~rgetq~ ·gi'.QUP who were -struck'';· (5) ''whcthctthosc· cxch:1ticd :arc 
mcmhcrsofthc. sa,1:ne ·protectgd groµp as the qc.fe11qc1nt or. ,the victim'\ ijtJd 
((5) ''the·composfrion of the jurors already seated/' 

ld, ~t 459-460, quoting Cominor1~~alth v. Henderson, 486 Ma.ss. 296_, Jl 1<312 (2020)1 quoting 

Co1il'rhoi1\-vcalth V;Joncs, 477 Mass. 107,322 (2017). 

IO.i;)nder the stanqard ap:plJc~ attheJii11~•:of:trial, ·a ilarty s~t.isfied iJs burde11of.rcbtitfili~ the prcsu1i1ption that a 
peremptory challenge was propcr.'fiy shg\\1ing: (I) ,a patterfrof ¢xcludilig members ofa d.i&cr.cJc group;ana (2} it is 
Hkcly that indjvidlla:1$ .. '~t'.C hcihg ex~lud~~:~cilcJy 01) th.c l?,isjs o:f thciJ: 1n!!inb.crs,h ip in thiirgroJ)p. Com01<1n ... ~:~~1!.b. V. 

:~\:Ott'; 463 Mass: 5~ h .57Q :@j 12): J1.1 2020;. ir.1 .k':.Q!TI.illillbvciilth v. Sanchez, the SJCad.oj)fod the language, of the 
j:cdcral1s1andatd fo1: 1hc.(ir.5l'.'S(cp, ~!;' s\ittcd'-\h Balson v. Kc1itllckj., ui1dcr' \V.liich "the p1'cS,lllllptiQn 6f prqpricly is 
rebutted wh.en the tol;il,ity o['tl1c te!eva11tfac1s gives ri~c ti' the: infoi•e,,c;e ;qT dis~riihi1'iatory j1ui·1fosc" (quol;itio11:and 
cita1ion•omlltcd).'' 48S'Nfa.ss. 49i,_s I :i (20;2b), · 
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Williams·argucs .that, in rcjcc:ting hjs .Batson-s·oarcs chalJcngc,, t!icr h'.i,al_jlidgc tclicd 

exclusJvdly on the fact that .a Ilfo.ck'woman had already been seated on the jury, and:citcs to the 

following exchange: 

PROSECUTOR: Usc ·a.challcngc,, Your Honor. 

DHFENSE CQUNStL: Your Honor, this is the second black 
fernalc ~he C01p111onwcalth has cl:tallcngcd. !think a Soares 
challenge at this'. point. 

-tHE C()URT: I don't l11i(t' miy pattern that would raise a·c011cern. 
Thc_ry: have bce1-1: oth~1-- )\frican,American~ Qt pegpl'c ofcolot · 
selectctjto be onlhcjury; 

bHi~ENSE COO,NSH'Lt Jti<lg~,justfor the record,, Ldon'.t-think that 
the test is whcthcJ.oi' not thc1'e :al'e. other black jurors that were 
scatcd. l th,ink it's whether.or mH the Con1m011wcalth's challenges 
in amt of:-themselves ~re race-base_d, 

'rFIH COUitt: I'11i aware of the iegal sta11dai;d, Ms. Scapfochio, 
and, I knbw that ouc p~rson can b~ a pattci'n~ but l don;t detc·ct any 
pattern whatsocvc:r .. The lastjl1ror -tha:t was chosc11 was a: hlack 
Jcirni:k Idon'tfind. thereto. be any pattern. 

Tr.-VoL I. -pp. 14 l ~142. Williams's argumei1t sµggcsts- that, by pointing_m1Hhat Juror 110, 196. 

and-the trial judge·should have proccpded to tire second step; 'fhe coutt .dqe,s·not agree. 

Although "a s1 riglc pei·cmpto1y chaflen_ge mai' be stifilcienttd:fobtit the presuinption in 

c.a§es; e,~pc.dally:wlwr~ 'the challcngcdjµror isJhc only men1b_cr o_f his OJ\pro.tccted cl~ss in t,lw: 

crtthc vchi1'.e,"' ·thc:circU:instanccis:ofthis case do not compel such a conclusion:. .Sec Issa-, 466 

Mass. af 9-10; quotit-1g.Coinmonwcalthv; l'i't1nty, 462 Mass. 29:S, '.306 (2012). The record 

reflects that there were at least three Black women in the vcnire. In delcrmirii11g '-vh9ther there 

was:apatter11 in thc:,CO)nn1onwcalth's challenges ofBlack fomalcjUrors, the t1·iai judge could 
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also consider other relevant facts. Considering the to.t~lity of fhc ~clcyantfl:icts and g~lidcd by the 

facrors;.h.i~hlighted(by the SJC1 the court c;bncludes that the :record supports the trial jtJQg!-J;!i 

determination thatWilliams failed fo·cstablisha ptim.a tac:ic case of discri11iinad011. II 

'Withtes11ectto the first factof:, the numberand,pcrce11(agc of grc;>µp mc.,nbcrs wM n~v¢ 

been ex duded, the rclcvanth1qqiry is \vlwther .a.<:lisproportiol'1atc· nunibe1', of potcntfoi jur.ors -ofa 

group.were cxclucfod:cWei· the entire course ofthejury selection. Grier; 490 Mass. at 46.0. Herc, 

the;_ rcccmt shows that. Com.inqi1wealth u_sedfour ofits p_ei"i:::lilp'!oty challenges to challeng~ Juror 

nos. 138, 163, 183.tand l96'. Juror nos. IJ8 ;and 196 were Hlack won\co~ foror110. i 63 was ·a 

whinnvon1ai1, and furor 110. }96-Was-a tvhite hian. The trial judge-al'so nQtcd that the la~tjuror. 

.scatedfJurorno •. 191, was aHl~ck '-Wn1.f!l1, ·an_d ihaJ t:hcr_c wet9 other people of colo1' seated 011 

thcju1)'. Williams has -1fot pfovidcd any .information rcg_ardi'ng U1e. raetal or gender composition 

of the venirc and the ccn1ri :c1;1nrioJ -glean th1~ i11fonnati'.orl fr01:n the record. Without sufficient 

ihfotitiatfon,the co.(ittcannot.assess whether a disproportiop[:llC'ntunbcr of B.ht~k fema,1.<er 

potential jutqrs were·cxcl11ded fi.om the jury. 

Whhtcs_pccfto the second factor, therecord rc\lei'ilS a po~siblc-gro:i:lp-nci1tral 'Q}l'.planation 

for.tb¥:Co1.wno11vv,qa:i(b''1- chcillcog~s to Jur01; no. 138 and Jltror no. 196: h1 her·voir dirc,, with the 

judge, Jttrorno. 138 revealed that; a year before the triql, hei-·son had heci1 r>rose.erncd bythc· 

$t1ffolk .Cm:inty'Djsti'fct Attorney's oi'fice for .drug possession and he was convicted·. 'The 

prosecutor cxprcs~cq co11ccrn thttt J_uror no: . . l.3~ cqµld not bq, il))partia:l b_ccausc hct:sob v,,,as 

prQs·cctHed by'thc,samc,district attorney's office·and because Juror nq. 138:had indicated tn1 her· 

juror qticstio1mai1'c that she would rathe1· not ;discuss the matte!'. Tr. Vol. L Pl?- 65~66> 69. tli.i's 

.r L The courtreaches' ihc sanie co1itlusi611 411clcr the t·cvisclst,\i1dard stati,;d in h.Q1111iioi1Wchlt11 v. Sa11chc-;r,, 485 Muss . 

.4.91,, SJ I. (2020); 
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concerii is supported by the prosecutor's reque_st that tbejuclgc ·ct~1i~c Juror 110, 138 for caµsc, 

w_hi¢h;ihejqdgc cfenicd. tr. Vol. L pp. 69-70. 
. . 

The i•ecord .also ,reflects that Juror no: 196 had a rclaiive wh,o:·may have been· prosecuted 

by (he 'Suffolk County District Attorney's Office. On her juror questionnaire,Juror nP, 19(5 

indicat.ed that her bi:<Jther had liccn. chargccl Vvith a crime. 'the prosecutor requested that the 

judge ii1gtifrc about thc_.brothct'bccauscthc prosecutor was familiar withthcJa$l·llarn~. Tt Vol. 

J_,_pp . .140 .. l4L I)µtiirg her vpix dfrc~Juto_t 1io~ 196 disclosed that her 6tothcr wasxcccntly 

cha:r,gcd :with domestic violence:and :that he haq: b,ccn ip_jaU for mu.¢h of h.is ,lffo. Tr. VoL I? pp. 

i4.0~L4h ,As was·thc case withJui,or no, 138, the Conimonwcaith could havc ·been concerned 

thatJurorno .. 19frwould not becimparlial bc9ause her broth¢r hap he.en prosqcuted by the sanie 

:district attornefs,.officc. 12 

WiJl1 1:espect tq the tljfrd fo.ctor; therc :arc no discernible· similarHics betwc.en Ji.ii:Or hos. 

13'.8,(HJackwomaii, age-.sixty-seven) and 196.(Black woman, age-not indicaiqcl); and·tlw·other 

i:wo poforitiaLjurc5ritwho w9re ehlll1Ci1gcd by the· Cbn'imonwcaltli, Juror nos. I en (\vhhc woman, 

age twel'lty-tlirec), and 183 (white·man, a,getwenty,}. The court notes that defense coµqscl 

opjectc:4 to thc;Comn-ionwea,lth;.'$ chall~ngc of.Juror no. 183, arguing that the Corniilbnwealth 

had· ch'alic'ngcd three jurors undedhe·age •of twenty~five; 13 The irial jqdgc; -c:lete,:'Jrtim;d thnt thetc 

was. no pattern ofdiscrin1inatio1faf1dthat age v.ras riot.a prt)lccted grnllp; 

12 The. record rcflects·tliai-two other potctjtiiil jurors, J~iror mi$; 12 f and 157, <:lisclcis:Cd.th11t they onhci1'. faii)ily 
:mcmb.ers had been prosecuted for crimes: After Juror iio. 1-2'1 -reveillcd tlhit l)c and his f~inily rrienibcrs h~d.bce11 
charged with various crimes, lhcji1dgc excused him foi"causc. Juror 'no. I ~7 disc;fo:Scdjhat her father liad bc.¢i1 
,prosecuted for aviolcnt crime and furthcrqucstioning _revealed potciHial :issues with) tlrpi; no, I ~Ts ability. I<> b~c rafr 
ancl impartial. Aftet·.a discussion with the parties, the j11dgc excused. Juror 09. 157 for c·ii(i~c. . _ 
13 Defense.counsel also objected to the Commonwealth's \!SC Qf a peremptory strike 01itl1ebasis of age a11d,. ii1 the. 
context- of the objection, ii1coll'cctly implicated Jllror ho. 138,. Tr: VQl.J.dm• 121-122-. _This Other r.c:f e1'<i11ce· toJllr<>r 
no .. 118. docs not affect the court's,amilys1s,of the issucs·rais.ed in the M.otion for *w Triiil , 
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With rcsp~ct to U~c fourth f~ctor; thcr,e :arc: no disccrnablc diffc1·c11ces'hctwccitJuror no. 

J38i~tid Juroi· no. f:96 .. Bdth Jurnrs were Black women, Ji1ror t).O, lJ&was .si?(ty-sev¢n y:ears old, 

and JurQr119. L96's. ag~ is: 4n~oown. 

As to the fHlh factor, Juror nos. 138 an.d 19.6 Wcte 'Mt lllCJ'J} hers .of the, sa:1nc pt()tcctcd 

. grot~p"a,s the. dcfendimfor the victitn; Jurdr 110s. 138 and 19.6 were Bh1ck \vomcn; Wilri'a111s:~1r9 

Sn'iitharc Blackmcn. Tr. VoL 2, ·p~ 56; Tr. Vol. 4, p. 107. Filially, tl1n1i11g. to the sixth factor,. 

(he co1nposition ofthcjurol's already seated, 'the court has already (tctc1:minc<l tha.t tbe rc.eotg 

docs not:coritain suffic,ient.foforina:ti011 rega:tdJng the raci~1Lor gender composhic,il of. thejury. 

Jfi sunt, given that thcrcJs insu!Jicicnt i11formation regarding the, composition of the 

ve11ire ang thejury, th.~:app~rerit gtoup-1ietitral basis for sltiking Juror nos. LJ9 and 196,. and the 

fact tbaCtheexcludcdjurors,, Williams, and Sn1jth were noi meniberso-'rtlre same pi.:otcctcd 
. ' . . . . 

grp\,1-p;thG courtfinds;no e1.tot htthc trial Jtidge'sdetcrmination that the defense ha.cl nc;,t 

established a prim~ facic ca~e of dis9riminati'c;m,. 

WiiHanis also argues that he suffers from ineffective assistance o.f appclla,tc, COl!JISCI 

'because his appcU<l(C, counsel fa:il,ed to· br;ict and. argue; this fssue on ap·pca:i. In:support of this• 

:arg1,1U1cnt, Williains;sub111itted ah aftidavit from his appellate counsel. Sec Appendix-to 

Defendant's Motion. for New trial, Affidavit of Wendy Sihhison ("Sibbisb11 AffidavAt:').:'p. 12. 

In the affidavit\ appellate counsel states that she has, no memory ()fa Ifa_tson-Soares issue ·or why 

she djcl not brfofit.. $cc Si.hbison Affi.davit, ir 3. 

The standard to determine if appellate counsel deprived thc·defcndiuH o:t'hi's dght to 

eff9ctivc assist.ance ofcounsel is ''Whether that pcl'formance fell 'measurably b<:!lowthat,which 

nrightbe ·cxpeqtcd :frp1n,an 01:dilJary f;i,llib\c !a\vycr,; ·a11d 'whcthqr it:has likely deprived the 

defendant Iffari othet'Wisc availahlc, substantial ground ofdefencc.:'"Commortwcalth. v. Pila'las, 
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102.M~s~, APft Ct. 1,120 at•*3 (20.23), quoting Commonwealth v. Saforian,: 366 Mass. 89., 96 

(1 ~74). Tn ~pplyii:ig this•startdatd; Jhe courtfocu-scs ort '\vhethcr appellate. counsel 'faiied to rai'sc 

a sigt1(1foanOirid cibvioi1s issue ... which ... may have rcs1!lted in a rcycrsal•oftbe '.GO!Wi¢tiori, or 

an p~qcrfor a IJCWtd.aJ. '" Id., quoting C01runonwcaltl1 t/. Aspen, 85 Mass~-App. Ct. 278; 282 

(2014). 

H!;lving,:<;011clucfod·that there wa·s no ¢ti•of ih the tdai )udgc' s rulings on 'the, 

Gommonwcalth'sp~remptory -ch11llcng~$, 'it: fpl)pws thf,lt Willi~ms Was notcieprivcd ofa 

Slibstantial 1troi1nd 'bf defense, \.Vhichinay have tesulted in a different outcome at triaL In 

acldiUon, 'there is ,no,thiµg in tJw·rccord or in the Sibbi'sim Affidavit frori1 which .the cou1't could 

ihforthat appellate .cobnscl's failure to raise the· pcrcm ptory cha,IJcngc arg ~unc11t in, ih_e g,ir_cct 

;appeal wa~, i1ot a· t;casonabk: tactical dccisi011. t:or all of these' rc'asons, thc-cou1·t concludes that 

thetcwas no substantial dskofamiscarriage QfJustiee. 

It. Nc,vly· Available I~vidcncc· 

'Finally, Williams argucs·that a_ new triaUs wai'ran_tcd because of11cwly available 

cyiqe_n.cc,·'rhe "newly .avaHab(e ·cvidei1cc'; eonsists of proffered statements contained in the 

McmogncLamoth~;1yffi'<f~1yit in$upporlof Pcfcnda11t·~ MIJtjQn forNGwTriaI (the ''f;a1nothc 

Affidavit'') ·and tbc;A!'fidavfr oflvifohacl Florence-in Support ofDcfcndanf1s Motion for New 

Tri'al Ctlw ~~Flo1:encc:Affidavit;'). 

Jn.thc•Lai11otbc-Affi'davitr Lamothe states that; on November 73 _t9,Novcml?cr ~4-, 20.07, 

_he was not at,Flotencc's holis'¢ and tfrat he d'i'd i1c)tdtivc •an:yonc to :anothcr locatioh.oi'rthosc 

days. He also-states that; during,that time pcriqd, he was staying at thcRoadhot.tsc_ Suit'Cs_ and 

tharhctcll)a.itrcd thci:c:1mtil he checked.out onNoven1ber 24. Thc-Lamothe:Affidavitis .undatcd· .. 

22 



55

In the Ffotencc Af'fid,ivit~ Flol'encc states that, on N_ovcmbcr:_23~24, 2007,,hc-wa,s i1otin 

Massachuse.tts. H~ :s~~tc;dha:t,, at that time, he was in Noith .c·arolii1a vishing his child's mothc.r, 

He ful'fhcfstate·s·that he. arrived in North Carolin~ cm Novenibcr.21, 2007, a11d thathestaycd 

therdpr a week. He also. states that.itis "i1nh'ue;' thaf "there was .supposed to he.a q~ng ·wwwHh 

so1i.1e ofmy friends faduding 'I'rcmanc [sic] S111ith at my· house, 1:,i"iot.to being shot.,; 'the 

Florc11c.e Affi_davit:is dated May . l, 2021. 

'iln a-motion for a n~w trial based_ on new evidence, the defcnda1itnitlst show-that the 

.evidci1cc is eithci: ''hctvly discovcrcd' ·or 'newly available.' anq 'that:ii 'c.a~ts a real do~1b.t' oi1 the 

justice :of the dcfendanCs-c:onviciiQl1.'' Commotrwealth v. Gibson,;489 Mass. 37, -S l {2022), 

qiiotfog Conl1nohwcalthv. Sullivan, 469 Mass. 340, ~50 (2.0J4); sc,~ Com1W01iwealih v, Cintron, 

·435 M~_ss. 509.;.516-(2001), ovcbtilcd on:othc1· grounds by Oommonwealth v: Fiarf, 455 Mass. 

230,:-24.1 {2009) (standa_rd .applicg t9 moJion for new trial p·as!!d 011 n:cwly available evidence is 

satncJ\$. applied JO :one based ciii newly discovctcd. evidence); '1A defondant:mustdemonstratc 

that the evidence is (l) 11ewly cliscovcrcd (ot i)cwly available) and (2). credible and material and 

that (3).the evidci1cc easts real dottbt on the justice of the conviction.'' Sec Gibson, 4~9 ~Mass. at. 

51, citing Commonwealth v. teixcira, 486 Ma~~- 617, 640 (2021). "'i'he inc1uiry°is nor 'whcthci· 

the verdict would have been different, but rather whether thc:n"cw evidence would ptobably .have 

:been a re.al. i'&ctqdn:thc jury's.dclib.erations.'1 Gib~on. 489 Mass. at 51-52, quotin,g 

Comi11cmweaith v. Cameron,47,JMass; lQO, 105 (2015), 

Althongh tl1c_SJC has ri.oti:ccognizcda di'stiiictc cafegoi'y of"ncw!y,availablc''>eyid.cnce, 

thc,SJC has sugge$ted Jhatcviden_cc; that was notavailable at trial bccaiis¢ awitness,assci'lcd a 

i◄'ifth Arrtei1dn1cnrp:dv1lcge·, but which latcr·bccomes available, can provide a basis for a dcc_ision 

to grant.~J~cwtria.L Sec.C.Q1nmonwcahh v. McGcc, -467 Mass .. 141 (2014), dtitig 

23 



56

Commonwealtfiv.J~vans, 4-39 'Mass. 184,203, cert denicd,'540U.S: 923 a,nd?4QU.S_. 913 

(2003)' and {;intron·, 435 Mass; at 516. Jfowcvcr, "[c]xGulpatory statc1ncnts of a witnesswho 

prcvfously bad. iiivolvcd his or her Fmh Amendment ·privilege ·do not c:011stili1tc 'newly 

·discovercq' ◊r 'ne.wJy available? evidence where a dcfcndai1t was aware-of the content.of the 

:statements at thc•time-of trial. '1 McGce;.467 fyta~s. at 148; chi ng li:va11s, ·4tt9 Mass, at:2'Q3 and 

·Gon1nro11wealth V:, Woli11ski, 4'31 Mass. 228, 237 (2000); 

Herc1 at the tinJe.of trial, WillJams Wa$ 1:iWare. of the po1itcnt ofthe ndw'-proffercd 

t¢stin1.ony. o.tLamothc and Vlorcricc. In the Motion forNewTrial, Willia,:111s acknowledges that 

h_is tri~tl coµqscl told the court that ''Lamothe ... was act ti a.Uy an oVeri1ighCguest:a:t [the 

Roadhoi.ise·suitesJ the night ofthis incident~" Tr. Vol. VI, pp. 1 QJ .. f04 .. H9. also ack1wwle~gcs 

tb<1t his trial c.qu11sc'Lfoforiiled the c0tirt that •t'lorcnce has already told the Commonwealth that 

despite the fact that Mr. Smith s_aid he was here during this tin:ic he was actu~Illy in No1th 

Ca_to)iQij, He prpvidcd tfo:mt the. bus com party that he. 1was on. He _provided thc'. namc of-the 

,person that he was wW1 in North C~mlii'1a. ,; 'ft, Vol. IV, p.15. Si1icc Willfams's triai. counsel 

was aV\ia(c. that :botlrLatnothc andJ~torcncc .wc:5uld-testify that-they wercmot at Flonmc¢'s house 

or at the sce11c .ofth.e inciq_cnt on' Noyct1)bcr ,23~24, 2()07, il,1cit expected tcstiinotiy :is not "iicWly 

availahlc," 

Even .if th_c, court were· to accept that the proffered. tcstimo1iy is' ''newiy a.vaifablc" 

evkienc¢, the tesliinony-would not "cast[] re_(ll doubt on thejusticc of the conviction.';· SG~. 

Gibson, '489 .Ma$S. ·at 5 L 'Whc1i coiis1dci'ii1g newly avaHablc evidence, '-'[t]hc inquiry is not 

'whether the verdictwould have been different, b.Ut ra.ther whether the new evidence woulo 

probably havc,bce11 aJ'cal facto I" in the j tiry' s dcllbcrat ions.'' Id.-at 51-52, qpoti ng Cameron; 4 73 

Mass; at 105, 

2,4 
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Here, the Con:imoriWealth's case reHed"on Smith's identification of Wi1lfam~ a1i th¢ 

shooter., Although Smitlfs.dc1)cripJions: were Inconsistent whh rcspG"ct to who: was J)i"l~sent at, 

Ffore11cc-'s h'ous.e a11d who Was:itl which car 011 the night he was shot, he never wavi;;rcd Qn his 

identification of Willim11s as the shpot¢r. At.trial, Smith testified that hc ·saw Williams shoot him 

riniltip!e·foncs. Tr. Vol2. pp~ 173.:175; And, when he thol!ghlhc Wi,lS clying, StJ1ith: •·~chfrt1ed" 

Steph@ic Morl'is.'s. pho11~ and sa14, ''i'v1ai1 sho.t nte, my own man shot me," Tr. VoL -4, •p. 143, he: 

told officers that "Man d_id it; . Man did it/' Tr. Vol. 4, p. 149, and he told Of1ic¢t Eg:aifth'at 

''Donald Williarns" shot hii.11, Tr., Vol 4, pp. 75-76. Further; on December 15; 2007, Smith 

pickecd:out \ViHial11$7s.pJcturc from a photo Jirn1.y ai1d said, "ttmt' s hiin.' [)Maid Wflli'ams. l'm a 

millio1tpctcent.sutc· .. . . He shot me." Tr. Vol. 4,. pp.1 &1, 189, A(ter he wa&..relcased fi'.<m1 the 

hospital; Smith sppkcwith the police oi1 sc:vcfal occasions and told the1n that"Maim'' or 

"Dona:id," h'icaiiing; Williams; shot. him ... Tr.Vol:- 3, pp, 39, 40, 

Willia.ms;wo11ldJiav;c ,i.1sed the inioffcre<l"tcstimonY, of Lama.the and Florence to impeach 

Smith by contradicting his tcstimony·rcgarding'thc .gatlwri11g at.Fl9rc11c:</s ho:t1se; specifically, 

who was-thct'c, ahd who was i\1 which ofthe two cai·s. Wffliam's trial counsel introduced 

substantial .impeachment evidence on thc!?e issu~s. 011 cross-exainfnation, -<l'cfc;hst ~ounscl. 

elicited testimony froilt S1nith that highlighted the inconsistencies between his: initial statement Jo 

·ihe.policc· and his grand jury Jcstin1ony r¢gal'diI1g0 \>,1ho was ,pi"c'scnt at.Fk>renee',s housc:and Who 

was ih. which car, ••'Nrcw.ry discovered evidence, that tends to mcrcly·'impcaeh·thc· tcstinJpny of a 

wiii:ic~s-qo~s:tr()t 01:din,n'it,y wa.1ta11t a new friaL';- McGee. 467 Mass. at f 5Q; quotiilg 

Cbmmcinwcalth v. Shmnons, 417 Mass, 70, 7l(l994). 

ln addition, the prof(ered.tc•stimony i.vould 'bc·c1mrnla6vc because defense counsel also 

introduced bu~incss records from:th~Ifoundho11$C S,tiiies i.tndJrom Grcyhc>ut1d, Which we1'e 
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·<;on:sistcnt W.ith thc,:defct'ise' s.theory that Lamothe and Florence were 119t with S1nith 0,11 

Novcmbcr2:3-24, .2007, ''Gt1i11ulative evidence 'carries less weight thari i1ew e,;idcncc difiercnt 

111 kind. ,,; McGee; 467.Mass. at 149, quoting. Cihtron, 43SMass; at 518. Finally, CVCJi ff the 

CQurt ~ssµtm~s , th~ta:jtlJY WotHd fit)d thci r tcstiil'i.ony cred1hlc, at best, testimony from Lamo(hc 

at'ld Florc11ce would establisfr that :they were 110tprescnLon November 23-24, btit th6it tcstlh1ony 

won.Id fi(>t excnlpatc Williarns. U11dcr the,cii'cmi1stances, there is "no sghst,mtial dsk thataj~iry 

wotild rca~h a qiffcn;nt'9oncl_llS,iOn ifprcs~;nJ¢d with the ncWly-availablc. ev-1de11cc.:' :ciritron, 435· 

Mass. at.5i6: 

argumei1tsido ilot cast doubt on-the.issues; therefore, the courtwill deny the Motion for N:e,~l 

Tii~l \vtihouJ a11 cvWentiary hearing. 

'.Ct)NCLUSrON ANll CJRi)El~ 

For thcxcasons cxJJlaihcd ahovc, it is hc1'ehy ORDEREIHhat Williams's Mqtfon for 

bate: . .la11uary '31 ,. :202s Jllt'k )\ ,Nk ~~~ 
Kathleen M. MeCarthy:~eyman 
Ji1sticc. of the Supc1for Court 
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