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I. Request for Direct Appellate Review

Appellant Frederick Pinney hereby requests direct appellate review by
the Supreme Judicial Court pursuant to Mass. R. App. P. 11.

II. Statement of Prior Proceedings

Mr. Pinney was indicted by a Hampden County grand jury in April
2014 for the murder of Ms. Tayclair Moore. R.57.! Mr. Pinney’s first trial
ended without a verdict after the court declared a mistrial due to improper
intra-jury communications in February 2016. R.6. After a lengthy course of
litigation that is described more fully below, Mr. Pinney’s second trial took
place between February and March 2023 for a total of eleven non-consecutive
days. R.11. At the conclusion of trial, the jury found Mr. Pinney guilty of
involuntary manslaughter, R.378, and the trial court sentenced him to state
prison for nine to ten years, T.X/42. Mr. Pinney filed a timely notice of appeal.
R.379. His principal brief was filed with the Appeals Court on July 8, 2025;

the Commonwealth’s brief is due on December 5, 2025.

! The record appendix is cited at R.[page no.]; the exhibit appendix is
cited a E.[Vol. no.]/[page no.]; trial transcripts are cited as T.[Vol. no.]/[page
no.]:[line no]; other transcripts are cited as T.[date]/[page no.]:[line no.]; the
addendum is cited as Add.[page no.].
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Prior to the start of the second trial, in May 2018, Mr. Pinney filed a
motion to suppress statements made to officers during an initial police
interview at his residence and the police station. R.21. Following an
evidentiary hearing, the court (Callan, J.) allowed Mr. Pinney’s motion. R.24.
The Commonwealth filed a motion to reconsider the order, which was
denied; however, in the trial court’s supplemental order denying the motion
to reconsider, the court clarified that the motion to suppress was only
allowed as to the statements made by Mr. Pinney, and not as to the buccal
swab obtained by officers during his interrogation at the police station. R.24,
59. The Commonwealth sought interlocutory review of the judge’s order
suppressing the statements, and Mr. Pinney sought interlocutory review of
the judge’s supplemental order regarding the buccal swab. R.24-25.

In November 2018, while the parties were litigating the legality of the
first buccal swab, the Commonwealth filed a motion to compel Mr. Pinney

to provide a second buccal swab. R.61-68; SR.2-46.2 In its supporting

2 Counsel for the parties have agreed to the content of a supplemental
appendix that undersigned counsel is contemporaneously filing in the
Appeals Court, and which is cited as SR.[page no.].
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memorandum, the Commonwealth stated that because it “anticipates that
the defendant will challenge [the judge’s denial of the motion to suppress
the initial buccal swab,] ... the Commonwealth seeks to now also compel
the defendant’s DNA sample in this matter[.]” R.63. In filing the motion, the
Commonwealth relied on the DNA results whose admissibility was at issue,
as well as the statements the trial court had already suppressed. SR.5-46.

During a November 29, 2018 hearing, the trial court (Hon. Daniel
Wrenn) declined to act on the Commonwealth’s motion, denied the
Commonwealth’s request to remove from the record the exhibits containing
the contested DNA results and the suppressed statements, and allowed the
Commonwealth to supplement the record with exhibits from which most
information about the contested DNA results and the suppressed statements
had been redacted. T.11/29/18/16:9-17:10; R.75-112.

On May 11, 2020, the Appeals Court suppressed the statements and
buccal swab that the Commonwealth had obtained from Mr. Pinney during
his initial police interview. Commonwealth v. Pinney, 97 Mass. App. Ct. 392

(2020). In July 2020, in reliance on a footnote inviting as much in the Appeals



Court’s May 2020 decision, the Commonwealth again moved the court to
compel Mr. Pinney to provide a second buccal swab. R.73.

In support of this request, the Commonwealth attached the same
exhibits, but this time the Commonwealth relied exclusively on copies of the
exhibits on which someone had used a marker to cover suppressed
statements and the test results of the illegally obtained DNA. R.75-112; SR.56
- 59. Despite these quasi-redactions, the 2015 DNA reports submitted in
support of the Commonwealth’s July 2020 motion still identified Mr. Pinney
as the suspect the Commonwealth was investigating. R.75-112. In October
2020, following a hearing on the matter and over Mr. Pinney’s objection,
R.113-124, the trial court (McDonough, J.) allowed the Commonwealth’s
request. R.125-129.

Mr. Pinney filed a motion to reconsider in November 2020. R.130-147.
These motions were denied. R.31-32. Mr. Pinney filed a petition for
interlocutory relief pursuant to S.J.C. Rule 2:21, which this Court denied.

Pinney v. Commonwealth, 487 Mass. 1029, 1030 (2021).



In September 2022, Mr. Pinney filed a motion to suppress the DNA
evidence obtained during the second buccal swab, R.162-169, which was
denied without prejudice (McDonough, J.). R.38. Mr. Pinney subsequently
moved for findings of fact justifying the trial court’s decision and a further
hearing on the matter. R.39. In its written order, the trial court did “not
conclude that the Commonwealth’s purpose in seeking the second buccal
swab was to replicate the results of the Commonwealth forensic testing of
the March 23, 2014, buccal swab.” R.177. Nevertheless, the court allowed
Mr. Pinney’s request for a further hearing on the matter, to be evidentiary or
non-evidentiary “at either party’s option.” R.177.

In December 2022, following a hearing at which no evidence was
presented, the trial court again denied Mr. Pinney’s motion to suppress the
buccal swab evidence (McDonough, J.). R.39. Shortly thereafter, Mr. Pinney
filed a timely notice of appeal and a motion to stay pending the appeal
(which was allowed), pursuant to Mass. R. Crim. P. 15(e). R.39-40.

On January 13, 2023, the Regional Administrative Justice, Hon.

Michael K. Callan, took over the case and vacated the stay issued by Judge
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McDonough. R.254.3 On January 30, 2025, a Single Justice of this Court (Hon.
Elspeth B. Cypher) denied Mr. Pinney’s Rule 15(a)(2) application. Order,
Commonwealth v. Pinney, No. S]-2023-0034 (Jan. 30, 2023).

The second trial took place between February and March 2023 for a
total of eleven non-consecutive days. R.11. At trial, the Commonwealth
argued that Ms. Moore died by ligature strangulation sometime in the early
hours of March 23, 2014. The Commonwealth argued that Mr. Pinney either
used a drawstring or one of the belts retrieved by officers from his dresser
drawer as the ligature. T.X/64:9-19. To support this argument, the
Commonwealth presented the results of a second buccal swab that the court
had compelled Mr. Pinney to provide (discussed below in more detail), and
blood stains from around the apartment. T.VII/136-47, T.VIII/54-56. Other

forensic evidence pointed to Ms. Moore’s boyfriend, Christopher Podgurski,

3 The day before Judge Callan took over the case, the victim, Tayclair
Moore’s family held a protest outside the Hampden Superior Court, where
they issued a public statement voicing frustration with delays in Mr.
Pinney’s second trial. R.241. That same day, the Hampden District Attorney,
Anthony Gulluni, held a press conference to criticize “these seemingly
incessant delays” which Gulluni claimed “only served to inflame” the grief
of the decedent’s loved ones. R.241.

11



including the electrical cord that had been tied to the bed, which produced
a DNA sample matching Mr. Podgurski, while excluding Ms. Moore and Mr.
Pinney. T.VIII/44, 48. Furthermore, forensic testing of the decedent’s
fingernail scrapings included Mr. Podgurski’s DNA profile but excluded Mr.
Pinney’s profile. T.VIII/51-52, 69-70.

At the conclusion of trial, the jury found Mr. Pinney guilty of
involuntary manslaughter, R.378, and the trial court sentenced him to state
prison for nine to ten years. T.X/42.

III. Statement of Relevant Facts

a. Prompted by a Prior DNA Swab that the Police had Illegally
Obtained from Mr. Pinney, ADA Matthew Green asks the
Court to Compel a Second Swab from Mr. Pinney

In November 2018, ADA Matthew Green was entertaining misgivings
about the legality of a buccal swab that police had previously obtained from
the appellant, Mr. Pinney. While the trial judge (Hon. Michael Callan) had
ruled that the swab was admissible, Judge Callan had also suppressed
statements Mr. Pinney had made during the illegal arrest when the swab had

been taken. R.59-60. Given that the “general rule is that evidence is to be

12



excluded if it is found to be the ‘fruit” of a police officer's unlawful actions,”
Commonwealth v. Balicki, 436 Mass. 1, 15 (2002), citing Wong Sun v. United
States, 371 U.S. 471, 484 (1963), ADA Green had reason to worry.

By November 15, 2018, the issue of the illegally obtained DNA was
weighing so heavily on ADA Green’s mind that he decided to file a motion
asking the court to require Mr. Pinney to produce a second buccal swab.
Owning up to the role that the illegal swab had played in prompting him to
seek a second swab, ADA Green candidly acknowledged that the:

Commonwealth anticipates that the defendant will challenge

[the judge’s denial of the motion to suppress the initial buccal

swab on interlocutory appeal]. In an effort to maximize the

Commonwealth’s diligence in this matter, the Commonwealth

seeks to now also compel the defendant’'s DNA sample in this
matter as the DNA testing in this case is crucial.

R.63. ADA Green further acknowledged that, “[t]his is a unique situation
where the Commonwealth is seeking confirmation re-testing. DNA testing in
this matter has already occurred.” R.63 (emphasis added). Indeed, the
Commonwealth “used [Mr. Pinney’s first] DNA sample to proceed with

DNA testing” and completed four rounds of testing with it. R.62.

13



Throughout his request for a second DNA swab, ADA Green relied
explicitly on the results of the tests that had been performed on the DNA
sample that police had already illegally obtained from Mr. Pinney. R.61-67.
And ADA Green also submitted to the court the lab reports showing the
results of the tests that had been performed on Mr. Pinney’s illegally-
obtained DNA. SR.5-42. What's more, ADA Green relied on the statements
from Mr. Pinney that the trial court had already suppressed. R.65
(incorporating by reference warrant report memorialized suppressed
statements); SR.43-46. There can be no doubt that when he decided to seek
a second swab, ADA Green’s subjective mental focus was centered on the
DNA swab and statements the police had illegally taken from Mr. Pinney.

At a hearing on his motion to compel a second swab, ADA Green
acknowledged that the potential illegality of the DNA and the suppressed
statements were front of mind when he decided to file that motion. He said
that “the Commonwealth is now seeking to compel a DNA swab out of an
exercise of extreme caution because the Commonwealth's application for

appeal on the motion is going to bring forth a cross-appeal . . . as to whether

14



or not that DNA swab was voluntarily given by the Defendant.”
T.11/29/18/8:21-9:1. Consistent with their tendency to serve as competent
evidence of ADA Green’s subjective motive for seeking the second swab, the
court (Wrenn, J.) sustained Mr. Pinney’s objection to ADA Green’s request
that the exhibits containing the contested DNA results and the suppressed
statement be removed from the record. T.11/29/2018/7:5-22, 17:6-10.

After a single justice of this Court allowed the applications for
interlocutory review, the Appeals Court held that Mr. Pinney’s arrest and
interrogation were unconstitutional and, as a result, both his statements and
the buccal swab collected at the police station had to be suppressed under
the exclusionary rule. Commonwealth v. Pinney, 97 Mass. App. Ct. 392 (2020).
In suppressing Mr. Pinney’s DNA, the Appeals Court held that the
Commonwealth had failed to satisfy the requirements of the “attenuation”
doctrine, and had failed to satisty the requirements of the “inevitable

discovery doctrine.” Id. at 402. Without mentioning it by name, the Appeals

15



Court pointing toward the “independent source exception”* by including
this footnote at the end of its decision:
Nothing in our decision should be interpreted as prohibiting the
Commonwealth from seeking a court order for the defendant's

buccal swab on remand. Such an application, of course, cannot
rely on evidence suppressed under our decision.

Id. at 402 n. 8.

b. The First Swab having been Suppressed, ADA Matthew
Green Renews his Request for a Second Buccal Swab

Seizing on the appeals court’s suggestion, in July 2020, ADA Green
again moved the court to compel Mr. Pinney to provide a second buccal
swab. R.73. In support of this request, ADA Green attached the same State
Police Crime Lab’s DNA reports from 2015 regarding the illegally obtained
DNA and the same warrant report memorializing the suppressed
statements. But this time, ADA Green (or someone in his office) had used
marker to cover the suppressed DNA test results and statements. R.75-112;

SR.56-59. Despite these redactions, the 2015 DNA reports submitted in

4 See, e.g. Commonwealth v. Almeida, 496 Mass. 716, 719 (2025), citing
Commonwealth v. Pearson, 486 Mass. 809, 812-813 (2021); Commonwealth v.
Carvajal, 496 Mass. 490 (2025)
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support of ADA Green’s July 2020 request for a second buccal swab still
identified Mr. Pinney as the “suspect” the Commonwealth was
investigating. R.75-112. In October 2020, following a hearing on the matter
and over Mr. Pinney’s objection, R.113-124, the trial court (McDonough, J.)

allowed the Commonwealth’s request. R.125-129.

c. Ignoring the Irrefutable Evidence that the Illegal Swab had
Prompted ADA Green to Request a Second Swab, the Trial
Judge Refuses to Suppress the Second Buccal Swab

In September 2022, Mr. Pinney filed a motion to suppress the DNA
evidence obtained during the second buccal swab, R.162-169, which the trial
court (Hon. Edward ] McDonough) eventually scheduled for a December 22,
2022 hearing that could be evidentiary or non-evidentiary “at either party’s
option.” R.38, 177.

In the lead up to this hearing, ADA Green had before him a
burdensome evidentiary task. While he had made efforts to satisfy the
objective prong of the independent-source exception (by coloring over the
illegally-obtained DNA and statements results with a marker), he still had

the subjective prong to contend with. This prong required him to present
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evidence of the “subjective intent” he had held in November 2018 when he
decided to request a second DNA swab in November 2018, and the evidence
he presented would have to prove by a “preponderance of the evidence” that
his decision had not been “prompted by” the test results from the illegally
obtained DNA. Commonwealth v. Almeida, 496 Mass. 716, 722 (2025).

Given that ADA Green’s November 2018 memorandum states that his
decision to seek a second swab was prompted by his concerns about the first
swab’s legality, R.62-63, and that his memorandum explicitly relied on the
illegally obtained DNA test results and statements, R.63-65; SR.5-46, there
did not appear to be any evidentiary basis on which ADA Green could
satisty the independent-source doctrine’s subjective prong.

Rather than confronting this issue, ADA Green and the trial court
(McDonough, J.) ignored it. Despite the court having explicitly invited the
Commonwealth to offer evidence on this issue, ADA Green opted not to
offer any evidence at all. R.39. And despite the only evidence in the record
on ADA Green’s subjective intent in November 2018 being the

memorandum, illegally-obtained DNA results, and illegally obtained

18



statements ADA Green had submitted showing that he had had been
prompted to seek a second swab in November 2018 by the first swab’s
illegality, Judge McDonough ignored this evidence, and ruled that the
second swab was admissible. R.177.

After Mr. Pinney’s unsuccessful attempt to obtain an interlocutory
appeal of this ruling, R.42, his case went to trial. R.10-11. The
Commonwealth placed significant emphasis on the result of the second
buccal swab as evidence linking Mr. Pinney to the location where the
Commonwealth argued that Ms. Moore had been killed and to the ligature
that the Commonwealth argued had been used to strangle her. T.X/64-67.
Ultimately, the jury convicted Mr. Pinney of the lesser included charge of
involuntary manslaughter. R.51.

IV. Statement of Issues of Law

In Commonwealth v. Carvajal, 496 Mass. 490, 499 (2025), this Court stated
that “the second buccal swab was not obtained through the exploitation of
the earlier constitutional violation, [so] the exclusionary rule — and, by

extension, its exceptions — are simply inapplicable.”  Here, the
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Commonwealth exploited its earlier constitutional violation by explicitly
basing its request for a second swab on the illegally obtained DNA that the
Commonwealth had already tested and on statements that had already been
suppress. Does this not prove ADA Green’s “subjective” intent by showing
that his decision to seek the second swab was “prompted” by the prior,
illegally obtained DNA swab and statements, Almeida, 496 Mass. at 719?
Should the second swab have been admitted into evidence despite the
first swab having been obtained through “flagrant police misconduct”? See
Commonwealth v. Lugo, 102 Mass. App. Ct. 170, 180-181 (2023), citing Pinney,
97 Mass. App. Ct. at 401 (citing to Mr. Pinney’s case as an example of
Springtield police obtaining statements from unwarned arrestees without
probable cause pursuant to a “formal policy [that] clearly constitute[d]
flagrant police misconduct”); see also State v. Camey, 239 N.]J. 282, 310-312
(2019) (crafting test for admissibility of second buccal swab that “track[s] the
third prong of the independent source doctrine and require[s] the State to
show by clear and convincing evidence that the initial impermissible search

was not the result of flagrant police misconduct”).
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V. Argument®

a. The Commonwealth has not Satisfied Pearson’s Subjective
Prong, and Cannot Prove that the Erroneous Admission of the
Second DN A Swab was Harmless

The first buccal swab the Commonwealth obtained from Mr. Pinney
was “the fruit of the defendant's illegal arrest.” Pinney, 97 Mass. App. Ct. at
393.6 Thus, for the illegally obtained sample to be admissible the
Commonwealth had to either prove that the buccal swab was “sufficiently
attenuated from the underlying illegality,” id. at 400, citing Commonwealth v.
Fredette, 396 Mass. 455, 459 (1985), or else that the taking of “Mr. Pinney’s

buccal swab ‘by lawful means was ”certain as a practical matter.””” Pinney,

5 Given that Carvajal, 496 Mass. at 499 and Almeida, 496 Mass. at 718,
provide the reasons justifying direct appellate review, those cases are
addressed below in the “Reasons Why Direct Appellate Review is
Appropriate” section.
6 Contrary to the Appeals Court’s previous dictum in this case, Pinney,
97 Mass. App. Ct. at 399 n. 6, while “the United States Constitution permits
the prosecution to introduce the physical fruits of a voluntary but unwarned
statement to police, [the SJC has] concluded that the broader protections of
art. 12 of the Massachusetts Declaration of Rights bar the use of physical and
testimonial fruits derived from an unwarned statement.” Commonwealth v.
Vasquez, 482 Mass. 850, 865 n. 24 (2019). As he did below, Mr. Pinney
maintains that the seizure of the buccal swabs from him violated art. 12, art.
14, and the Fourth Amendment.
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97 Mass. App. Ct at 401, quoting Balicki, 436 Mass. at 16, quoting, in turn
Commonwealth v. Perrot, 407 Mass. 539, 547 (1990).

The Appeals Court has already ruled that the Commonwealth failed to
carry its burden under the attenuation and inevitable-discovery exceptions
to the exclusionary rule with respect to the first swab. Pinney, 97 Mass. App.
Ct at 402. Thus, to lawfully use Mr. Pinney’s DNA as evidence against him,
it was incumbent on the Commonwealth to satisfy the requirements of the
“independent source” doctrine. Commonwealth v. Pearson, 486 Mass. 809, 813
(2021). To do so, the Commonwealth had to make two showings: (1) the
decision to seek the second DNA sample was not prompted by knowledge
gained from the illegally seized DNA, and (2) the request to compel a second
swab contained sufficient information to satisty the statutory standard, apart
from any knowledge gained from the illegally seized DNA. Id., citing
Commonwealth v. DeJesus, 439 Mass. 616, 627 n. 11 (2003), citing, in turn
Murray v. United States, 487 U.S. 533, 541-543 (1988).

Pearson’s first prong requires the court to make a “subjective inquiry”

into whether the Commonwealth’s November 2018 decision to seek a second
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swab was “prompted by” the unlawfully obtained DNA and statements.
Pearson, 486 Mass. at 813. Even if the Commonwealth presents testimony or
an affidavit stating that the decision to seek a second swab was not

1”7

“prompted” by unlawfully obtained DNA, the court must not “”give
dispositive effect to [the Commonwealth’s] assurances on the point.”” Id. at
815, quoting Murray, 487 U.S. at 540 n. 2. Rather, the court must determine
the Commonwealth’s” subjective intent by “objectively [] assess[ing] the
totality of the attendant circumstances to ascertain whether the
[Commonwealth’s] stated reasons for seeking the [second DNA sample] are
implausible.” Pearson, 486 Mass. at 815 (quotation omitted).

Rather than separating the illegally obtained evidence from its
decision to seek a second DNA sample, the Commonwealth’s initial

memorandum on this topic explicitly links the two. R.61-R.67. Describing

what prompted him to bring its November 2018 motion for a second DNA

7 Given that this case involves ADA Green’s motion to compel a second
buccal swab rather than an application for a search warrant supported by an
officer’s affidavit, the person whose subjective intent the court should
analyze is ADA Green.
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sample, ADA Green wrote that he “anticipates that the defendant will
challenge” the legality of the first DNA sample, and that out of his concern
for that challenge, he was making the request to compel a second swab “[i]n
an effort to maximize the Commonwealth's diligence in this matter.” R.63.
ADA Green also described matches the Commonwealth had found
between samples taken from a belt and from Ms. Moore’s body, and the
DNA that had been illegally taken from Mr. Pinney. R.63. And ADA Green
incorporated by reference the statements that the Commonwealth had
illegally taken from Mr. Pinney. R.65; SR.43-46. Given that the
Commonwealth filed its November 2018 memorandum contemporaneously
with its decision to seek a second sample, that memorandum and its exhibits
provide the clearest window into the “subjective” motive prompting that
decision. See Pearson, 486 Mass. at 815. While “’subjective intent is always
determined by objective means,” id., quoting Devenpeck v. Alford, 543 U.S.
146, 154 (2004), ADA Green’s statements and actions are “inherently reliable
as words and deeds indicative of his state of mind when he” sought a second

swab. Flood v. Southland Corp., 416 Mass. 62, 69 (1993) (involving guilty plea).
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At least three additional factors also show that the illegally obtained
evidence prompted the Commonwealth to seek a second swab. First, there
is the chronology of the DNA samples. Police in prior cases sought warrants
in the immediate wake of the initial entry into the defendants’ premises, well
before anyone had raised questions about the initial entries’ legality. See, e.g.
Murray, 487 U.S. at 535-536; Pearson, 486 Mass. at 810-811. By contrast, the
Commonwealth waited for four years — until the legality of the first DNA
sample was being litigated — to seek an order for a second sample. R.61-67.
This order of events inhibits the Commonwealth’s ability to satisfy the
subjective prong more than the chronologies in Murray and Pearson did.

Second, there is the flagrant police misconduct in this case. In
evaluating the constitutionality of Springfield police obtaining statements
from unwarned arrestees without probable cause (as happened here), the
appeals court cited Mr. Pinney’s case as proof of a “formal policy [that]
clearly constitute[d] flagrant police misconduct.” Lugo, 102 Mass. App. Ct.
at 180-181, citing Pinney, 97 Mass. App. Ct. at 401. This case also involves the

illegal collection of DNA, so the misconduct here is worse than in Lugo.
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Courts have long recognized that flagrant police misconduct inhibits
the Commonwealth’s ability to prove attenuation. See e.g., Lugo, 102 Mass.
App. Ct. at 180-181; Pinney, 97 Mass. App. Ct. at 401. Courts should also
recognize that flagrant police misconduct makes it difficult for the
Commonwealth to prove “subjective intent” under the independent-source
exception. Incidental police misconduct is unlikely to prompt a subsequent
decision to seek a warrant or court order for evidence. But flagrant police
misconduct is likelier to weigh heavily on the Commonwealth’s mind when
it feels prompted to seek a court order for evidence that the flagrant
misconduct had illegally produced.

And third, the Commonwealth exploited the illegally obtained DNA
before seeking a second swab. By November 2018, when it asked for a
duplicate sample of the swab it illegally obtained, the Commonwealth had
already tested Mr. Pinney’s DNA against the samples collected from the
apartment. The Supreme Court has observed that the subjective prong of the
independent-source exception “may well be difficult to establish where the

seized goods are kept in the police's possession.” Murray, 487 U.S. at 542.
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This line of thought applies with more force where, as here, the
Commonwealth not only continued to possess the illegally obtained
evidence, but had also subjected it to forensic testing, revealing detailed
identification evidence that it used as a basis for asking a court to compel a
second swab. R.61-67.

Despite the Commonwealth’s lack of any evidence or argument on this
point, the trial court found that the Commonwealth had made the requisite
showing. Specifically, before trial, Judge McDonough found that “the
Commonwealth's request . . . for the second buccal swab was prompted by
the identical circumstances prompting the Commonwealth's first request for
a buccal swab, namely, the relevant, extensive blood and other biological
evidence (saliva) retrieved at the scene of the murder.” R.178.3

In making this finding, Judge McDonough ignored the

Commonwealth’s November 2018 memorandum stating that the illegal

8 The trial court did not reconcile this statement with the fact that when
the Commonwealth had made its “first request for a buccal swab” to Mr.
Pinney, among the “circumstances” prompting that request were the
statements that the Commonwealth had illegally obtained from Mr. Pinney.
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evidence had prompted its decision to seek a second sample, contra Pearson,
486 Mass. at 815 (requiring court to analyze “totality of the attendant
circumstances”), instead focusing exclusively on a July 10, 2020 motion for a
second DNA swab from which the Commonwealth had excised some of the
information it had gleaned from the illegally obtained DNA and statements.
R.61-67, 178-79. And he implicitly acknowledged the lack of evidence on
this point by setting the matter down for a hearing, which could be
“evidentiary” at the either party’s “option.” R.177. The Commonwealth did
not take Judge McDonough up on the invitation to offer evidence to satisfy
Pearson’s subjective prong, so the only evidence in the record on this point is
ADA Green’s November 2018 memorandum and its associated exhibits.

A federal case directly on point is United States v. Norton, 720 F. Supp.

? Like the exhibits in support of its November 2018 motion for a second
swab, the exhibits in support of the Commonwealth’s July 2020 motion
identified Mr. Pinney as the “suspect” the Commonwealth was
investigating, and contained all of the same DNA testing results, except that
the Commonwealth had used marker to cover the results that had been
obtained from the tests of the DNA sample the Commonwealth had illegally
obtained from Mr. Pinney, R.75-112, and to partially cover the suppressed
statements with marker too. SR.56-59.
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3d 1110, 1138 (D.N.M. 2024), aff'd, 130 F.4th 824 (10th Cir. 2025). There (as
here) while a motion to suppress DNA was pending the prosecution sought
a court order compelling the production of a second DNA sample. Id. at
1135-1136. And there (as here), “even though not identified as such by the
Government, the legal theory it relie[d] on for its argument that the DNA
evidence obtained as a result of the second [swab] should not be excluded []
is the independent source doctrine.” Id. The only difference is that, whereas
the lower court in Norton held the government to its burden to prove that its
decision to seek the second swab “was not prompted by the initial unlawful”
swab, the lower court in this case erroneously excused the Commonwealth
from presenting any evidence on that issue, and ignored the evidence
linking the illegally obtained DNA to the November 2018 DNA motion.
Thus, on its de novo review of the lower court’s decision denying the
motion to suppress the second buccal swab, see are not entitled to deference
and we may review such evidence de novo Commonwealth v. Tremblay, 480
Mass. 645, 656 (2018) (“[Flindings drawn from [documentary evidence] are

not entitled to deference and [court] may review such evidence de novo.”),
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this Court should reverse, and should hold that the Commonwealth failed
to satisfy the independent source doctrine’s subjective prong.

VI. Reasons Why Direct Appellate Review is Appropriate

Direct appellate review is appropriate because, in at least two respects,
this appeal presents two questions that fall into all three categories in Mass.

R.AP. 11(a)(1)-(3).

a. The Court Should Grant Direct Appellate Review to Prevent
Carvajal from Creating Confusion in Cases Where Requests for
Subsequent Buccal Swabs are Prompted by Illegally Obtained
Evidence

Unless this Court takes action, Carvajal threatens to detract from the
efforts this Court has made to clarify its jurisprudence around the
independent-source exception to the exclusionary rule. In 2021, this Court
acknowledged that its “articulation of the independent source test in prior
cases appears to have led to some confusion.” Pearson, 486 Mass. at 813. This
confusion had stemmed from the fact that this Court had occasionally
“discussed the second [objective] prong of the [independent-source] test
without any mention of the first” subjective prong. Id. To resolve this

confusion, this Court “clarif[ied] that the [independent source] standard
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comprises two separate prongs, each of which must be analyzed to
determine whether the independent source exception to the exclusionary
rule applies.” Id. 813-814.1°

But when this Court was called upon to address the independent-
source doctrine in the context of ill-begotten DNA, it reproduced the same
conditions for confusion that this Court had recently chided itself over. Just
as it had done in Tyree, DeJesus, and Estabrook, when this Court issued its
decision in Carvajal, it again “discussed the second [objective] prong of the
[independent-source] test without any mention of the first” subjective
prong. Pearson, 486 Mass. at 813.

In addressing the “the independent source exception,” in Carvajal, this
Court made note of the objective prong, which requires that the subsequent
seizure be supported by a “warrant untainted by [the] prior unlawful
search.” 496 Mass. at 499. But the Carvajal opinion nowhere mentions the

required “subjective inquiry” into whether the Commonwealth’s “decision

10 Citing Commonwealth v. Tyree, 455 Mass. 676, 692 (2010); Commonwealth
v. Dejesus, 439 Mass. 616, 625 (2003); and Commonwealth v. Estabrook, 472

Mass. 852, 866 (2015) as cases discussing only one prong of exception.
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to seek the warrant was prompted by what they had seen during the initial

77

[unlawful] entry.” Pearson, 486 Mass. at 814. By repeating the omission of
the subjective prong, just as did the decisions in Tyree, DeJesus, and Estabrook,
the Carvajal decision creates a potential for confusion that should be
eliminated by granting direct appellate review in this case.

While the application of the independent-source doctrine would not
have changed the outcome in Carvajal, its application to cases like this one is
outcome determinative. Turning to the reasons why the application of the
independent-source exception would not have changed the outcome in
Carvajal, in that case the Commonwealth’s motion and supporting affidavit
“expressly stated that the prosecutor did not rely on the previously obtained
DNA profile in moving to compel the second sample. Instead, the motion
was supported by independent evidence, including a forensic report
analyzing the DNA profile generated from sperm recovered from the
victim’s bedroom floor that was obtained before the defendant was identified,

arrested, or subject to the initial unlawful buccal swab.” Id. at 497 (emphasis

in original). Consequently, this Court held:
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Although the initial buccal swab of the defendant was
unlawfully gathered, that unlawful search does not require the
exclusion of the DNA evidence obtained as a result of a second,
different buccal swab gathered through an independent and
lawful chain of events. Because the second buccal swab was not
obtained through the exploitation of the earlier constitutional
violation, the exclusionary rule — and, by extension, its

exceptions — are simply inapplicable.
Id. at 499 (emphasis added).

Here, in stark contrast to Carvajal, the application of the independent-
source doctrine makes all the difference. ADA Green’s request for a second
buccal swab relied explicitly on the initial unconstitutionally obtained buccal
swab and statements. R.61-68, 73-74. Indeed, in its motion to compel a
second buccal swab, the Commonwealth stressed that the request was
merely “seeking confirmation re-testing[ because] DNA testing in this matter
ha[d] already occurred” using samples collected from the scene and Pinney’s
first buccal swab, which was obtained through an illegal interrogation. R.63
(emphasis added). The Commonwealth further stated:

Since the DNA testing has already completed in this matter it is

a known fact that Twenty-Six (26) DNA questioned profiles have

already been identified in this investigation and compared

against the known DNA profiles of the defendant, [alleged
victim], and [the alleged victim’s boyfriend]. The probative value
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of the already analyzed DNA samples is of extreme significance
in this matter. R.63.

The Commonwealth then proceeded to list which DNA samples matched
Mr. Pinney’s DNA profile (as derived from the unconstitutional buccal
swab) to support its assertion with “100% certainty . . . that [a second buccal
swab sample] will constitute, or lead to the discovery of material evidence
relevant to the determination of the defendant’s guilt or innocence.” R.64.
Plus, the Commonwealth incorporated by referenced Mr. Pinney’s
suppressed statements. R.65. This was not a request based on “an
independent and lawful chain of events.” Carvajal, 496 Mass. at 499.

Yet Carvajal’s silence as to the independent-source exception’s
subjective prong could reasonably be read to indicate that ADA Green’s
reliance on illegally obtained evidence was permissible. This is so because,
in Carvajal, this Court noted that the Commonwealth had excised any
mention of the illegal DNA from its request for the second swab, and ruled
that “the exclusionary rule — and, by extension, its exceptions — are simply

inapplicable.” 496 Mass. at 499. Combined with its silence regarding the

independent-source doctrine’s subjective prong, the Carvajal decision’s
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characterization of the exclusionary rule and its exceptions as being “simply
inapplicable” could well be taken to mean that whenever the
Commonwealth can muster the modicum of evidence needed to obtain an
order for a second buccal swab without explicitly relying on illegally
obtained evidence, then the second swab is admissible even if there is
evidence that illegally obtained DNA and statements are what prompted the
Commonwealth’s decision to seek the second swab.!!

The applicability of the independent-source exception in this case is a

“novel question[] of law which should be submitted for final determination

1 While this Court has since issued one decision noting that the
independent-source “analysis requires the court to evaluate the subjective
intent of the affiant,” Almeida, 496 Mass. at 722, that decision serves to
exacerbate rather than resolve Carvaljal’s potential for confusion. Almeida
applies the independent-source exception’s subjective prong to physical
evidence from a location mentioned during an illegally obtained statement
without mentioning or addressing the Carvajal decision’s statement that “the
exclusionary rule — and, by extension, its exceptions — are simply
inapplicable” to the subsequent DNA sample that had been obtained in
Carvajal. Id. at 499. This reinforces the erroneous impression that, while the
affiant’s subjective motive is generally relevant to situations involving the
independent-source exception, when it comes to DNA it does not matter
what prompted the affiant to seek a second swab because the exclusionary
rule is “simply inapplicable” so long as the second swab was obtained
without explicit reliance on the illegally obtained DNA.

35



to” this Court, Mass. R.A.P. 11(a)(1), because Carvajal contained no evidence
that the Commonwealth had been prompted by the first (illegally obtained)
swab to seek the second swab. Thus, neither this Court nor the Appeals
Court has had an opportunity to evaluate the applicability of the
independent-source doctrine in a case with evidence that the decision to seek
a second swab was prompted by the first (illegally obtained) swab.

The applicability of the independent-source exception in this case is a
“question[] of law concerning the Constitution of the Commonwealth or []
the Constitution of the United States,” Mass. R.A.P. 11(a)(2), because the
Fourth Amendment and, art. 12, and art. 14 entitle Mr. Pinney to the
suppression of evidence whose collection was prompted by his illegally
obtained DNA and statements. Balicki, 436 Mass. at 15, citing Wong Sun, 371
U.S. at 484. Neither Constitution countenances the Commonwealth
cleansing itself of unconstitutional conduct by coloring over illegally
obtained DNA results in records it submits to the court to obtain a new DNA
sample, while ignoring evidence that the decision to seek a second sample

was prompted by the first (illegally obtained sample).
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Finally, the applicability of the independent-source exception in this
case is a “question[] of such public interest that justice requires a final
determination by” this Court, Mass. R.A.P. 11(a)(3), because the misconduct
here is part of a troubling pattern that threatens the justice system’s integrity.
The Appeals Court has already recognized that the first, illegally-obtained
DNA sample was the product of an illegal “protocol” whereby Springfield
police obtained statements and evidence from unwarned arrestees without
probable cause, and that this “protocol” constitutes a “formal policy [that]
clearly constitute[s] flagrant police misconduct.” Lugo, 102 Mass. App. Ct.
at 180-181, citing Pinney, 97 Mass. App. Ct. at 401.

Moreover, ADA Green’s misconduct in this case is not unlike the
misconduct justifying his disqualification in Commonwealth v. Scanlon, 493
Mass. 1020, 1021 (2024). This Court should act to ensure “’the integrity of the
criminal justice system, the efficient administration of justice in responding
to such potentially broad-ranging misconduct, and the myriad public
interests at stake.”” Bridgeman v. Dist. Att’y for Suffolk Dist., 471 Mass. 465, 479

(2015), quoting Commonwealth v. Scott, 467 Mass. 336, 352 (2014).
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b. The Court Should Grant Direct Appellate Review to Adopt a
Test for Admissibility that is Sensitive to DNA’s Unique
Characteristics

The Carvajal decision threatens to situate this Court on the wrong side
of a developing split regarding the admissibility of DNA samples that are
sought after initial DNA samples were illegally obtained. For example, in
suppressing a second DNA sample, the Norton court relied on DNA being
“permanent and immutable,” to support its rejection of the independent-
source doctrine. 720 F. Supp. 3d at 1138. But other courts have reasoned that
the “fact that DNA evidence is permanent and unchanging is irrelevant,”
and have held that the government may use the independent-source
doctrine to obtain a new sample of DNA that it had previously obtained

"

illegally, lest the government be “"put in a worse position simply because of
some earlier police error or misconduct.” United States v. Watson, No. 23-
CR-109, 2023 WL 6812302, at *3 (E.D. Wis. Oct. 16, 2023), quoting Nix .
Williams, 467 U.S. 431, 44243 (1984); see also Commonwealth v. Henderson, 616

Pa. 277, 289 (2012). This Court should join the side of this developing split

that prioritizes civil liberties as against government intrusion.
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One court to have thoughtfully engaged in this issue is the Supreme
Court of New Jersey in Camey. While the Carvajal decision mentions Camey,
it does so only in passing for the proposition that DNA’s immutable
character does not cause the second DNA sample to “’lose its character as a
second search and seizure . ...” Carvajal, 496 Mass. at 496, quoting Camey,
239 N.J. at 308-310. By dealing so briefly with Camey, the Carvajal decision
missed an opportunity to craft a test that properly balances the civil-liberties
implications of DNA’s immutable character with the legitimate interest in
unduly hamstringing the Commonwealth’s investigative authorities.

The key feature from the Camey court’s test that the Carvajal court
missed is the relevance of flagrant police misconduct. Under the approach
outlined in Camey, “to deter wrongdoing by the police,” when the
Commonwealth seeks a second DNA sample having first obtained a DNA
sample illegally, then the Commonwealth would have to prove “by clear
and convincing evidence that the initial impermissible search was not the
result of flagrant police misconduct.” Camey, 239 N.J. at 311. This test is

“better tailored for the unique nature of DNA evidence and a fair assessment
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of whether a second buccal swab sample should be allowed” because it
balances law’s reluctance to countenance flagrant violations of constitutional
rights protecting from the unreasonable seizure of something so highly
personal as one’s DNA, against the law’s reluctance to put relevant evidence
of wrongdoing (or innocence) beyond the authorities” reach. Id.

While the New Jersey Supreme Court had to remand the case on the
issue of flagrancy, no such remand is needed here. This is because the
Appeals Court has already noted that the unlawful arrest that produced the
first DNA sample was committed pursuant to a “formal policy [that] clearly
constitute[d] flagrant police misconduct.” Lugo, 102 Mass. App. Ct. at 180-
181, citing Pinney, 97 Mass. App. Ct. at 401. Consequently, the flagrancy
rendering the second swab inadmissible under the test announced in Camey
is already established on this record.

The relevance of the flagrant police misconduct in this case to the
admissibility of the second buccal swab is a “novel question[] of law which
should be submitted for final determination to” this Court, Mass. R.A.P.

11(a)(1), because Carvajal did not involve any flagrant police misconduct, so
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neither the appeals court nor this Court have had an opportunity to decide
whether a second buccal swab may be permissible when the first buccal
swab was the product of flagrant police misconduct.

Furthermore, the relevance of the flagrant police misconduct in this
case to the admissibility of the second buccal swab is a “question[] of law
concerning the Constitution of the Commonwealth or [] the Constitution of
the United States,” Mass. R.A.P. 11(a)(2), because a nationwide split is
developing on how courts should determine the admissibility of second
DNA samples obtained after initial DNA sample were suppressed, and it is
this Court’s responsibility to ensure that the law of this Commonwealth
comes down on the right side of that split.

Some courts have taken a civil-liberties focused approach, suppressing
the subsequent swabs under the independent-source doctrine. See Norton,
720 F. Supp. 3d at 1137-1138, aff'd, 130 F.4th 824 (10th Cir. 2025); United States
v. Smith, 575 F. Supp. 3d 542, 557 (E.D. Pa. 2021). Other courts have taken an
approach that unduly jeopardizes civil liberties by refusing to suppress

subsequent samples and holding that the exclusionary rule (and the

41



exceptions thereto) are inapplicable. State v. Keith, 2016-Ohio-1263, q 33; State
v. Weathers, 304 Neb. 402, 426 (2019). Others have gone even further in that
direction, applying the inevitable discovery doctrine, State v. Mitcham, 258
Ariz. 432 (2024), cert. denied, 145 S. Ct. 1965 (2025), or the attenuation
doctrine People v. Moore, 61 Misc. 3d 868, 876 (N.Y. Sup. Ct. 2018), which the
Appeals Court held was inapplicable under the facts in this case.

This Court should maintain its position at the vanguard of civil-
liberties protection, hold that the independent source doctrine must be
satistied for a second DNA sample to be permissible when the first DNA
sample was collected illegally, and decide that the independent source
doctrine cannot be used to obtain a second DN A sample when the first DNA
sample was the product of flagrant police misconduct.

Finally, the relevance of the flagrant police misconduct in this case to
the admissibility of the second buccal swab is a “question[]of such public
interest that justice requires a final determination by” this Court, Mass.
R.A.P. 11(a)(3), because the use of the second swab against Mr. Pinney

countenances flagrant police misconduct that is antithetical to the public
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interest in the administration of justice. Even if this Court is inclined to err
on the side of preserving the authorities” access to evidence at the expense of
tolerating the authorities” prior unconstitutional conduct, this Court should
situate itself in the middle of the pack, alongside the New Jersey Supreme
Court, by holding that when the Commonwealth wants to obtain a second
DNA sample, it must prove “by clear and convincing evidence that the initial
impermissible search was not the result of flagrant police misconduct.”
Camey, 239 N.]. at 311.

At present, the Carvajal decision’s description of the exclusionary rule
and its exceptions as being “inapplicable” to the second DNA sample
appears to situate this Court on the wing of the split that would tolerate the
collection of a second swab even if the first swab was obtained through
flagrant police misconduct, and irrespective of what motivated the decision
to seek the second swab. This Court should not tolerate this appearance, and

should grant direct appellate review to correct this appearance.
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VII. Conclusion

For the forgoing reasons, Mr. Pinney respectfully requests that this
Court grant this Application for Direct Appellate Review.
Respectfully Submitted,

Mr. Pinney,
By his Attorneys,

Luke Rosseel, Esq. (BBO # 690731)
ROSSEEL LAW

P.O. Box 1136

Berlin, Massachusetts 01503
(508) 471-6459
Luke@ROSSEELLAW.com

/s/ Kylah Isabelle Clay, Esq.

Kylah Isabelle Clay, Esq. (BBO # 710843)
Law Office of Kylah Clay

867 Boylston Street, Fifth Floor

Boston, MA 02116

(617) 383-7305
kylahclay.esq@gmail.com
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application was prepared using Microsoft Word 2010.
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Moreover, under the ?ourth Amendm;ent, the “DNA identification of arrestees is a
rgasonable search that can be considered part of a routine booking process™ and is a “legithnafé
_ police booking procedure under the Fourth Amendment.” Maryland v. King, 133 S. Ct. 1958,
1980 (2013). Mr. Pinney readily consented. No wagnings were necessary or réquired. Letkowski?
83 Mass. App. Ct. at 853.
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Commonwealth vs MaxWéll,»441 Mass. 7'?3, 774 (2004). o

Mr. Pinney’s privilege against self-incrimination was not imﬁlicated. Commonwéalth Vs.
McGrail, 419 Mass. 774, 777 (1995).

To the extent Mr. Pinney moved to suppress the evidence derived from the buccal swab,
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September 2, 2022. The motion was argued September 14, 2022 and

endorsed by the Court: "Denied, without prejudice after non-evidentiary

hearing for the reasons stated on the record.” Defendant Pinney hereby

requests that the Court issue a ruling suitable for interlocutory review
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