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COMMONWEALTH OF MASSACHUSETTS 

 

ESSEX, ss    SUPREME JUDICIAL COURT 

     NO. FAR-27148 

 

     APPEALS COURT  

     NO. 2018-P-0720 

 

 

COMMONWEALTH 

 

v. 

 

JAMES R. PAUL 

 

DEFENDANT’S APPLICATION FOR FURTHER APPELLATE 

REVIEW 

 

 Now comes the defendant, James Paul, and respectfully applies, 

pursuant to Mass. R. App. P. 27.1, for leave to obtain further appellate 

review of the judgment in Lawrence District Court (Broadbent, J.), in 

which he was convicted of (1) carrying a firearm without a license; (2) 

possession of ammunition without an FID card; and (3) carrying a 

loaded firearm without a license.   

 The defendant states that his application raises substantial 

issues affecting the interests of justice, which necessitates further 

appellate review of his case by this Court. The reasons for his 

application for further appellate review are fully set forth in his 

supporting memorandum of law, which accompanies his application. 
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Respectfully submitted 

James Paul 

By his attorney, 

      

  

        

  __________________________ 

     Alison R. Bancroft 

     Attorney At Law 

     P.O. Box 217 

     Foxborough, MA 02035 

     BBO# 654870 

      

Dated: November 15, 2019 
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COMMONWEALTH OF MASSACHUSETTS 

 

ESSEX, ss    SUPREME JUDICIAL COURT 

     NO. FAR-27148 

 

     APPEALS COURT  

     NO. 2018-P-0720 

 

 

 

COMMONWEALTH 

 

v. 

 

JAMES R. PAUL 

 

DEFENDANT’S MEMORANDUM IN SUPPORT OF HIS 

APPLICATION FOR FURTHER APPELLATE REVIEW 

 

PRIOR PROCEEDINGS 

 

On August 5, 2015, the defendant was charged with carrying a 

firearm without a license in violation of G.L. c. 269, § 10(a) (docket 

number 1518CR004284). [R.3].1 On September 1, 2015, the 

defendant was charged with possession of ammunition without an FID 

card, in violation of G.L. c. 269, § 10(h) and carrying a loaded firearm 

 
1 The defendant was also charged with three offenses that were 

dismissed by the Commonwealth: trespass with a firearm, 

impersonating a police officer, and possession of marijuana. A final 

charge, possession of a large capacity firearm, was disposed of by 

way of nolle prosequi by the Commonwealth.   
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without a license, in violation of G.L. c. 269, § 10(n) (docket number 

1518CR004719). [R.4].2  

On December 22, 2015, the defendant filed a “Motion to 

Dismiss Pursuant to Constitutional Rights.” [R.5]. On February 3, 

2016, the Court held a hearing and, on February 10, 2106, the Court 

denied the defendant’s motion. [R.5].    

On December 8, 2016, the defendant filed a “Notice of Intent to 

Rely Upon Exemption.” [R.18]. 

On July 27, 2017, a jury trial commenced in Lawrence District 

Court, Broadbent, J., presiding. [R.19,23]. At the close of the 

evidence, the defendant filed a “Motion for Required Finding of Not 

Guilty at the Close of the Commonwealth’s Case” with a written 

memorandum. [R.27]. The motion was denied. [Tr.1/118].  On July 

28, 2017, the jury found the defendant guilty on all counts. [Tr.2/35-

36]. The Court, Broadbent, J., sentenced the defendant to the 

mandatory minimum of 18 months in the house of corrections on the 

charge of carrying a firearm without a license in violation of G.L. c. 

269, § 10(a). [Tr.2/42]. She sentenced him to a period of one-year 

 
2 The Record Appendix filed as part of Mr. Paul’s appellate brief in 

the Appeals Court is cited as [R._]. The trial transcript is in two 

volumes and is cited by volume and page number as [Tr._/pg.#]. 
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probation on the remaining charges from and after the sentence of 

incarceration. [Tr.2/42]. 

On April 5, 2019, the Appeals Court heard oral argument and, 

on October 17, 2019, the Court released its decision, (1) affirming the 

judgment of conviction on the charges of unlawful possession of a 

firearm, (2) affirming the charge of possession of ammunition but 

remanding for resentencing and (3) vacating the judgment of unlawful 

possession of a loaded firearm, setting aside the verdict and 

remanding the case for further proceedings on that charge.   

The defendant filed a “Motion for Reconsideration or 

Modification of Decision” in the Appeals Court on the issue of 

remand on the possession of ammunition charge and the Court issued 

a revised decision on November 12, 2019. A copy of the Appeals 

Court decision is amended hereto and will be cited throughout this 

application as “Appeals Dec., p. X.” 

 

SHORT STATEMENT OF FACTS RELEVANT TO THE APPEAL 

The relevant facts from the trial were stated in the opinion of 

the Appeals Court and thus are not included here.  
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STATEMENT OF POINTS WITH RESPECT TO WHICH 

FURTHER APPELLATE REVIEW IS SOUGHT 

 

1. The Appeals Court erred in finding that there was no evidence 

to support an inference that the defendant was a new resident 

moving into the Commonwealth such that the defendant would 

be entitled to an instruction on the exemption. 

2. The Appeals Court erred in finding sufficient evidence to 

convict the defendant of possession of a loaded weapon. 

3.  The Appeals Court erred in finding that the Massachusetts 

licensing scheme did not impermissibly infringe on the 

defendant’s Second Amendment right to bear and keep arms.  

 

ARGUMENT 

 

I. THE TRIAL JUDGE’S REFUSAL TO PERMIT EVIDENCE OR TO 

INSTRUCT ON THE “NEW RESIDENT” EXEMPTION TO THE 

FIREARM STATUTE VIOLATED THE DEFENDANT’S RIGHTS TO 

DUE PROCESS AND A FAIR TRIAL UNDER BOTH THE STATE 

AND FEDERAL CONSTITUTION. 

 

The defendant was convicted of carrying a firearm without a 

license; possession of ammunition without an FID card; and carrying 

a loaded firearm without a license. He had a defense to these charges 

but the judge improperly failed to allow him to present the defense 
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and did not instruct the jury on the exemption. If the judge had done 

so, it is most likely that the defendant would not have been convicted. 

G.L. c. 140, § 129C(j) provides that the requirement of a 

firearm identification card to own or possess a firearm in 

Massachusetts shall not apply to “any new resident moving into the 

commonwealth . . . for 60 days after such . . . entry into the 

Commonwealth.” The defendant gave pre-trial notice to the Court of 

his intent to rely on a defense of exemption pursuant to G. L. c. 140, § 

129C(j) and renewed his request the first day of trial. [R.18;Tr.1/37-

42]. The defendant also asked for instructions on the exemption. 

[Tr.2/3-5;R.33,35-36]. The court denied his requests. [Tr.1/39-42, 

100-103, Tr.2/50; R.33 n.15]. The defendant objected to the denial, 

preserving the issue for appeal. [Tr.2/8]. The judge’s failure to allow 

the defense and to give the requested jury instruction deprived the 

defendant of a viable defense to the possession of a firearm charge 

and denied him due process. See Brown v. Fair, 739 F. Supp. 39 (D. 

Mass. 1990), aff'd 930 F.2d 967 (1st Cir. 1991). 

The Appeals Court erred in finding that the trial judge was 

correct in denying the defendant’s request for an instruction on the 

G.L. c. 140, § 129C(j). Appeals Dec., p. 15. The Appeals Court held 
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that there was no basis in the evidence to find that the defendant was a 

new resident moving into the Commonwealth. Appeals Dec., p. 15. In 

making its determination, the Appeals Court defined “residence” as 

both presence in the jurisdiction and an intention to remain there for 

some indefinite period of time. Appeals Dec., p. 13. This intention to 

remain is stated as: “no present intention of definite and early removal 

and with a purpose to remain for an undetermined period, not 

infrequently but not necessarily combined with an intention to stay 

permanently.” Appeals Dec., p. 12. 

In evaluating whether the trial judge should have instructed the 

jury on an affirmative defense, the facts must be viewed in the light 

most favorable to the defendant. See Commonwealth v. Pike, 428 

Mass. 393, 395 (1998). Moreover, evidence of that affirmative 

defense may come entirely from the Commonwealth’s case and need 

not come from affirmative evidence by the defendant. See 

Commonwealth v. Eberle, 81 Mass. App. Ct. 235, 239 (2012). “If any 

view of the evidence would provide support for an affirmative 

defense, a defendant is entitled to such an instruction.” 

Commonwealth v. Monico, 373 Mass. 298, 299 (1977). 
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Here, although there was no stipulation or affirmative testimony 

that the defendant planned to move to Massachusetts, there was 

enough evidence on the record that he was no longer a resident of 

New Hampshire and was now here in Massachusetts for some length 

of time. The trooper testified that the defendant appeared to have been 

camping the night before, was carrying a number of items that were 

indicative of camping in his backpack, and told the trooper that he 

was homeless. [Tr.1/67,72,86]. He was stopped by the police at 7 a.m. 

and told the trooper that he was coming from New Hampshire and 

trying to get a couple exits south to meet a friend. [Tr.1/64,67,85]. 

Although he stated that ultimately his end destination was Michigan, 

he did not state how long he intended to stay in Massachusetts before 

he moved on. [Tr.1/81]. The reality of homelessness is such that the 

defendant’s intent to reside anywhere was subject to a variety of other 

factors and thus his failure to state that he planned to stay in 

Massachusetts is not surprising nor should it be dispositive. Under the 

definition as expressed by the Appeals Court, the defendant was 

present in the Commonwealth and the evidence on the record shows 

that he intended to remain there for some length of time, maybe not 

permanently but for an indeterminate time, and thus the question of 
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his residency in Massachusetts should at least have been put to the 

jury. 

In addition, the Court’s interpretation of the statute results in an 

unfair result to the defendant, who at the time was a homeless person 

without a permanent address. Because he did not affirmatively 

manifest an intent to establish residency in Massachusetts, he became 

immediately susceptible to a mandatory minimum sentence of 

eighteen months in the House of Correction.  The legislative goal of 

the Massachusetts firearms statute in limiting possession of deadly 

weapons by “irresponsible persons” was not satisfied here by the 

arrest of the defendant, who possessed a valid license in New 

Hampshire, was merely carrying a firearm under these circumstances, 

and whose compliance with the statute scheme was an impossibility 

considering the length of time that he was in the Commonwealth. See 

Ruggiero v. Police Comr. of Boston, 18 Mass. App. Ct. 256, 258 

(1984) (“goal of firearms control legislation in Massachusetts is to 

limit access to deadly weapons by irresponsible persons”).    
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II. THE DEFENDANT IS ENTITLED TO A REQUIRED FINDING OF 

NOT GUILTY WHERE THERE WAS INSUFFICIENT EVIDENCE 

TO ESTABLISH THAT THE DEFENDANT KNEW THE FIREARM 

WAS LOADED. 

 

The Appeals Court erred by finding that the evidence was 

sufficient to prove that the defendant knew that he was carrying a 

loaded weapon. Citing Commonwealth v. Resende, 94 Mass. App. Ct. 

194, 199-201 (2018), the Appeals Court held that a reasonable jury 

would be warranted in finding that the defendant had knowledge that 

the firearm was loaded because: the defendant was carrying the 

firearm in a backpack on his person, he knew where in the backpack it 

could be found, he told the trooper he possessed it for “life and 

property,” he appeared to be living outdoors, and he had a fully loaded 

magazine in the same section of the backpack. Appeals Dec., p.7-8. 

In Resende, the Court held that it was a close case but the 

inference of knowledge was reasonable and possible where the 

defendant was found with a firearm in his waistband. Commonwealth 

v. Resende, 94 Mass. App. Ct. at 200. “A commonsense inference 

from that fact alone is that a person would check to see if the firearm 

was loaded before putting it in his waistband.” Commonwealth v. 

Resende, 94 Mass. App. Ct. at 200. The court then listed other factors 

that strengthen the inference including that the defendant was familiar 
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with firearms, was alone at night, and had threatened someone earlier 

and made reference to the firearm. Commonwealth v. Resende, 94 

Mass. App. Ct. at 200-201. These facts, in combination, permitted an 

inference and a finding beyond a reasonable doubt that the defendant 

was aware that the firearm in his waistband was loaded. 

Commonwealth v. Resende, 94 Mass. App. Ct. at 200-201. 

Unlike Resende, insufficient facts exist in this case to permit an 

inference of knowledge that the firearm in the defendant’s backpack 

was loaded. Here, the defendant did not have the firearm stuck into his 

waistband, where he would have checked to verify if it was loaded 

before putting a weapon so close to his body. Compare 

Commonwealth v. Resende, 94 Mass. App. Ct. at 200. A firearm in a 

backpack would not evoke such a commonsense inference. Rather, the 

facts of this case are closer to those of Brown, where the firearm was 

found in a closed compartment (console) in a car that the defendant 

was driving. See Commonwealth v. Brown, 479 Mass. at 608-609. 

 Further, the fact that the defendant directed the trooper to where 

the firearm was in the backpack, stated that the firearm was for “life 

and property,” was living outdoors, and had a fully loaded magazine 

in the backpack was not sufficient evidence to warrant a finding that 
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the defendant knew that the gun was loaded. The factors in Resende 

that strengthened the inference of knowledge that the weapon was 

loaded all were close in time to the defendant’s arrest – he had the 

firearm in his waistband, had threatened someone that day and 

mentioned the gun, and was alone at night. Commonwealth v. 

Resende, 94 Mass. App. Ct. at 200-201. Those factors all relate to the 

defendant’s awareness that, at the time of the arrest, it could be 

inferred that he knew that the gun was loaded as he was carrying it on 

his person in his waistband. Here the factors are more attenuated as he 

was carrying the firearm in the bottom of a backpack and he was not 

seen with it at any time.  

The fact that the defendant told a trooper that he possessed the 

firearm for “life and property,” had been living outdoors, and had a 

loaded magazine in his backpack, would not have warranted a 

reasonable jury in inferring his knowledge that the weapon itself was 

loaded. Appeals Dec., p. 7. The jury would have had to pile inference 

on inference to find knowledge on these factors as they did not prove 

that he knew that the firearm, at the time of arrest, was loaded. A 

conviction may not rest upon the piling of inference upon inference or 

conjecture and speculation. Commonwealth v. Mandile, 403 Mass. 93, 
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94 (1988); Commonwealth v. Ferguson, 384 Mass. 13, 18 (1981).  

Because the jury below could not infer knowledge from the facts 

presented to the jury, the defendant’s conviction on possession of a 

loaded weapon should be reversed and judgment entered in the 

defendant’s favor.  

 

III. THE DEFENDANT’S CONVICTIONS MUST BE REVERSED 

BECAUSE THE STATUTORY SCHEME REQUIRING A LICENSE 

TO CARRY OR A FIREARMS IDENTIFICATION CARD 

IMPERMISSIBLY INFRINGED HIS SECOND AMENDMENT 

RIGHT TO BEAR AND KEEP ARMS.   

 

The Appeals Court erred in rejecting the defendant’s argument 

that G. L. c. 269, § 10 and G. L. c. 140, §  129C are unconstitutional. 

The Second Amendment provides a fundamental individual right that 

“the right of the people to keep and bear arms, shall not be infringed,” 

and this right is fully applicable to the states. See District of Columbia 

v. Heller, 554 U.S. 570 (2008); McDonald v. City of Chicago, 561 

U.S. 742 (2010); Fourteenth Amendment to the United States 

Constitution. The interference with this right must be reviewed with 

strict scrutiny, and the statutes must be narrowly tailored and crafted 

to address a compelling state interest. See City of Akron v. Akron 

Center for Reproductive Health, Inc., 462 U.S. 416, 427 (1983). Any 
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restrictions of fundamental rights that do not meet these criteria are 

unconstitutional. See Shapiro v. Thompson, 394 U.S. 618, 634 (1969). 

The Massachusetts statutes violate the Second Amendment as applied 

to states by criminalizing federally protected conduct under the 

Constitution. But see Commonwealth v. Powell, 459 Mass. 572, 582 

(2011); Commonwealth v. Harris, 481 Mass. 767, 772 (2019).  

  

CONCLUSION 

 For the foregoing reasons, the defendant’s Application for 

Further Appellate Review should be granted.  

 

Respectfully submitted 

James Paul 

By his attorney, 

      

  

        

  __________________________ 

     Alison R. Bancroft 

     Attorney At Law 

     P.O. Box 217 

     Foxborough, MA 02035 

     BBO# 654870 

      

 

Dated: November 15, 2019 
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CERTIFICATE OF COMPLIANCE 

 

 I hereby certify, under the pains and penalties of perjury, that 

this application complies with the Massachusetts Rules of Appellate 

Procedure that pertain to the filing of applications for further appellate 

review, including, but not limited to: 

 

Rule 20 (typesize, margins, and form of briefs and appendices); 

Rule 21 (redactions), and 

Rule 27.1(b) 

 

This brief complies with the length and typeface limitations in Rule 

20(a)(2)(B) and 20(a)(4) because it is in the proportional font Times 

New Roman at size 14, and contains 1,857 total words in the parts of 

the brief required by Rule 16(a)(5)-(11) as counted using the word 

count feature of Microsoft Word. 

 

Signed, electronically, under the penalties of perjury this 15th day of 

November 2019. 

      

     _________________________ 

 Alison R. Bancroft 

P.O. Box 217 

Foxborough, MA, 02035 

BBO #654870 

(774)215-5240 

alison@attorneybancroft.com 
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CERTIFICATE OF SERVICE 

 

 I, Alison R. Bancroft, counsel for the defendant herein, hereby 

certify that this 15th day of November, 2019, I filed the foregoing 

Application for Further Appellate Review by e-mailing, through the 

Tyler Technologies for electronic service to: Kayla M. Johnson at 

kayla.johnson@state.ma.us. 

 

      

SIGNED UNDER THE PENALTIES OF PERJURY THIS 15TH 

DAY OF NOVEMBER 2019. 

 

       ___________________ 

       Alison R. Bancroft  

 

 

 

 

 
 



 

 

NOTICE:  All slip opinions and orders are subject to formal 

revision and are superseded by the advance sheets and bound 

volumes of the Official Reports.  If you find a typographical 

error or other formal error, please notify the Reporter of 

Decisions, Supreme Judicial Court, John Adams Courthouse, 1 

Pemberton Square, Suite 2500, Boston, MA, 02108-1750; (617) 557-
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18-P-720         Appeals Court 

 

COMMONWEALTH  vs.  JAMES R. PAUL. 

 

 

No. 18-P-720. 

 

Essex.     April 5, 2019. - October 17, 2019. 

 

Present:  Agnes, Maldonado, & Sacks, JJ. 

 

 

Firearms.  License.  Evidence, Firearm.  Practice, Criminal, 

Affirmative defense, Instructions to jury.  Statute, 

Construction.  Words, "Resident." 
 

 

 

 Complaints received and sworn to in the Lawrence Division 

of the District Court Department on August 5, 2015, and 

September 2, 2015.  

 

 The cases were tried before Holly V. Broadbent, J.  

 

 

 Alison R. Bancroft for the defendant. 

 Kayla M. Johnson, Assistant District Attorney, for the 

Commonwealth. 

 

 

 AGNES, J.  The principal issue in this case is whether the 

law that exempts a "new resident moving into the commonwealth" 

from the requirement of a license to possess a firearm "for 60 

days after such . . . entry into the commonwealth," G. L. 

c. 140, § 129C (j), applies to the circumstances of this case.  
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The defendant, James R. Paul, appeals from his convictions of 

possession of a firearm without a license, in violation of G. L. 

c. 269, § 10 (a); possession of ammunition without a firearm 

identification card (FID), in violation of G. L. c. 269, 

§ 10 (h) (1); and possession of a loaded firearm without a 

license, in violation of G. L. c. 269, § 10 (n).1  For the 

following reasons, we conclude that the exemption does not 

apply.  Thus, we affirm the convictions, except for the loaded 

firearm conviction, which we vacate on a separate ground and 

remand. 

 On August 5, 2015, at approximately 6:58 A.M., Trooper 

Michael O'Brien responded to a radio broadcast of a pedestrian, 

the defendant, walking southbound on Interstate Highway 93 

approximately six miles south of the New Hampshire border.  The 

trooper located the defendant walking between the guardrail and 

the tree line.  The trooper pulled over into an emergency cutout 

in the road ahead of him and told the defendant that he could 

not walk on the highway.  In the ensuing conversation, the 

defendant told the trooper that he was coming from New Hampshire 

and trying to get to a gasoline (gas) station a few exits south 

                     

 1 The defendant also was charged with trespass with a 

firearm, impersonating a police officer, and possession of 

marijuana, which were the subject of a motion to dismiss by the 

Commonwealth, and possession of a large capacity firearm, which 

was disposed of via nolle prosequi.  
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of Interstate Highway 495 to meet a friend.  The defendant 

stated that he was homeless and that, although he "still travels 

the country," "his end goal was to get to Michigan."  He 

appeared to the trooper as if he had camped the night before 

because he looked disheveled, wore unclean clothes, and "hadn't 

bathed in a couple of days."  The trooper offered to drive the 

defendant to the gas station he was walking to, and the 

defendant accepted the invitation.   

The trooper asked the defendant if he had any weapons, to 

which the defendant replied in the affirmative, pointing to his 

backpack, stating that "his uniform" was in it and that he 

worked for Homeland Security.  The trooper repeated his 

question, and the defendant "stated that there was a firearm in 

the bag."  The defendant complied with the trooper's instruction 

to step back.  The defendant directed the trooper to where in 

the backpack the firearm was located.  The trooper located a 

Ruger SR9 semiautomatic pistol in its holster, loaded with five 

rounds of ammunition, and a second fully loaded magazine, and 

secured the weapon.  Other items in the bag included an active 

New Hampshire license to carry a firearm, a New Hampshire 

driver's license, the defendant's passport, a water purification 

kit, and other items indicative of someone camping.  The 

defendant did not produce any law enforcement credentials or a 

Massachusetts license to carry a firearm.  
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 Trooper O'Brien advised the defendant of his Miranda 

rights.  The defendant stated that he could not speak with the 

trooper about his clearance but would speak with the trooper's 

supervisor.  The defendant was taken into custody and driven to 

the Andover State police barracks, where he spoke with the 

station commander.  The defendant reiterated that he worked for 

"Homeland" but declined to speak further.  At booking, Trooper 

O'Brien advised the defendant of the charges against him, and 

the defendant replied that "the firearm was for life and 

property."   

 Prior to trial, the defendant filed a motion to dismiss the 

charges, which, following a hearing on the motion, the court 

denied on February 10, 2016.  Also prior to trial, the defendant 

filed a "Notice of Intent to Rely Upon Exemption," referring in 

particular to G. L. c. 140, § 129C (j), which provides in part 

that "any new resident moving into the commonwealth" is exempt 

from the firearm licensing laws for sixty days after such person 

enters into the Commonwealth. 

  A two-day jury trial commenced on July 27, 2017.  As to 

the defendant's request to present the § 129C (j) exemption as a 

defense, the judge indicated that, based on the defendant's 

proffer, she was not yet persuaded that there was sufficient 

evidence for her to instruct the jury on that defense.  

Following the close of evidence, the defendant filed a motion 
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for a required finding of not guilty, which, after a hearing, 

was denied.  The court also denied the defendant's request to 

instruct the jury on the new resident exemption, to which the 

defendant objected.  The jury found the defendant guilty on all 

counts.   

 Discussion.  1.  The G. L. c. 269, § 10 (n), conviction.  

a.  Lack of instruction on knowledge.  The defendant argues, and 

the Commonwealth concedes, that the conviction of unlawful 

possession of a loaded firearm in violation of G. L. c. 269, 

§ 10 (n), must be reversed because the judge failed to instruct 

the jury that proof that the defendant was aware that the 

firearm was loaded is an essential element of the offense.  In 

Commonwealth v. Brown, 479 Mass. 600, 608 (2018), the Supreme 

Judicial Court held that in order to convict a person of a 

§ 10 (n) violation the Commonwealth must prove that the 

defendant had knowledge that the firearm was loaded.  Although 

Brown was decided after the trial in this case, it has 

application to this case because the court was interpreting a 

statute enacted before the conduct of the defendant that is the 

basis for the charge.  See Eaton v. Federal Nat'l Mtge. Ass'n, 

462 Mass. 569, 587 (2012) ("In general, when we construe a 

statute, we do not engage in an analysis whether that 

interpretation is given retroactive or prospective effect; the 

interpretation we give the statute usually reflects the court's 



 

 

6 

view of its meaning since the statute's enactment").  Despite 

the absence of an objection by the defendant, the omission of an 

instruction that permits the jury to convict without finding an 

essential element of an offense creates a substantial risk of a 

miscarriage of justice unless we can fairly say that "either the 

element at issue can be 'ineluctably inferred' from the evidence 

such that the jury were 'required to find' it, Commonwealth v. 

Azar, 435 Mass. 675, 688 (2002), or the jury's verdicts on the 

other counts on which the defendant was convicted compel the 

conclusion they 'necessarily found' the element on which they 

were not instructed, Commonwealth v. McCray, 93 Mass. App. Ct. 

835, 847 (2018)."  Commonwealth v. Mitchell, 95 Mass. App. Ct. 

406, 412 (2019).  Here, there was no direct evidence that the 

defendant knew the firearm contained in his backpack was loaded, 

and the circumstantial evidence of his knowledge did not compel 

such a finding.   

 We also consider that, following the submission of its 

brief, the Commonwealth filed a written "notice of withdrawal of 

argument."  The Commonwealth explained that in light of our 

decision in Commonwealth v. Resende, 94 Mass. App. Ct. 194, 202-

203 (2018), it could no longer argue that merely because there 

was sufficient evidence that the defendant knew the firearm was 

loaded, the omission of an instruction on such knowledge as an 

element could not have created a substantial risk of a 

http://masscases.com/cases/sjc/435/435mass675.html
http://masscases.com/cases/app/93/93massappct835.html
http://masscases.com/cases/app/93/93massappct835.html
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miscarriage of justice.  We attach significance to the 

Commonwealth's concession but reach the same conclusion based on 

our independent assessment of the evidence.  See Commonwealth v. 

Poirier, 458 Mass. 1014, 1015 (2010), quoting Young v. United 

States, 315 U.S. 257, 258-259 (1942) ("Confessions of error are, 

of course, entitled to and given great weight," but the court's 

"judicial obligations compel us to examine independently the 

errors confessed"). 

 b.  Sufficiency of the evidence as to the defendant's 

knowledge.  In reviewing the sufficiency of the evidence, we 

determine "whether, after viewing the evidence in the light most 

favorable to the prosecution, any rational trier of fact could 

have found the essential elements of the crime beyond a 

reasonable doubt."  Commonwealth v. Latimore, 378 Mass. 671, 677 

(1979), quoting Jackson v. Virginia, 443 U.S. 307, 319 (1979).  

Based on the evidence that the defendant was carrying the 

firearm in a backpack on his person, that he knew precisely 

where in the backpack it could be found, that he told the 

trooper that he possessed the firearm for "life and property," 

that he appeared to have been living outdoors, and that he had a 

fully loaded magazine in the same section of the backpack where 

the firearm was stored, we conclude that a reasonable jury would 

be warranted in finding beyond a reasonable doubt that the 
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defendant had knowledge that his firearm was loaded.  See 

Resende, 94 Mass. App. Ct. at 199-201. 

 2.  The applicability of the "new resident" exemption to 

the licensing requirement.  A person such as the defendant, who 

does not have a valid Massachusetts firearm license, see G. L. 

c. 140, § 129C (j), and who knowingly has possession of a 

firearm, whether loaded or unloaded, not in his home or 

business, is guilty of a felony unless at least one of several 

exemptions is applicable.  See G. L. c. 269, § 10 (a); 

Commonwealth v. Harris, 481 Mass. 767, 772 (2019).2  The 

exemptions are considered "affirmative defenses," which means 

                     

 2 "General Laws c. 269, § 10 (a), provides for punishment of 

any individual who, 'except as provided or exempted by statute, 

knowingly has in his possession; or knowingly has under his 

control in a vehicle; a firearm, loaded or unloaded.'  The 

statute defines a number of categories of persons who are 

'exempted by statute' from punishment under G. L. c. 269, 

§ 10 (a).  Exemptions apply to new residents of the 

Commonwealth, see G. L. c. 140, § 129C (j); holders of a 

Massachusetts firearm license, see G. L. c. 140, §§ 131 (a), 

(b), 131F; holders of certain firearm licenses issued by other 

jurisdictions, see G. L. c. 140, §§ 129C (u), 131G; those with 

firearm identification (FID) cards who possess firearms in their 

residences or places of business, see G. L. c. 269, § 10 (a) 

(1); G. L. c. 140, § 129C; and certain nonresidents traveling in 

or through the Commonwealth, see G. L. c. 140, §§ 129C 

(h), 131F, 131G.  In addition, exemptions exist for specific 

types of firearms, certain persons, and specified uses" 

(footnote omitted).  Harris, 481 Mass. at 771-772.  See 

Commonwealth v. Cornelius, 78 Mass. App. Ct. 413, 419 (2010) 

("[B]y satisfying the exception set out in G. L. c. 140, § 129C 

(j), new residents and certain returning residents thereby 

satisfy the firearm exemption set out in G. L. c. 269, 

§ 10 (a) (4), for a limited period of time, without also 

complying with the provisions of G. L. c. 140, § 131G").  
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that the absence of an exemption is not an element of a § 10 (a) 

violation.  Harris, 481 Mass. at 772.  "Because it is an 

affirmative defense, a defendant has the initial burden of 

production" as to any exemption.  Id.  The Commonwealth assumes 

the burden of persuading the finder of fact that the exemption 

does not apply only if first there is evidence presented that 

supports the exemption's existence.  Id. at 772-773. 

 At the end of the first day of trial testimony, the judge 

conducted a hearing with respect to the defendant's pretrial 

notice that he intended to rely on the G. L. c. 140, § 129C (j) 

exemption.  The judge noted that contrary to an earlier proffer 

by defense counsel, she was not aware of any evidence that the 

defendant was "moving into the Commonwealth" or that he had any 

plans to remain in Massachusetts.  Defense counsel argued that 

the jury could draw a reasonable inference that at the time of 

the defendant's arrest he was a resident of Massachusetts 

because he was then in Massachusetts, and they could infer that 

the defendant had spent the previous night camping in 

Massachusetts which would satisfy the statutory requirement that 

one had to be "moving into the Commonwealth" to come within the 

§ 129C (j) exemption.  The judge ruled that based on the 

evidence before the court, the defendant did not qualify for the 

§ 129C (j) exemption, and therefore she would not instruct the 

jury on it.  



 

 

10 

 The exemption relied on by the defendant provides in part 

that the requirement of a firearm identification card to own or 

possess a firearm in Massachusetts shall not apply to "any new 

resident moving into the commonwealth . . . for 60 days after 

such . . . entry into the commonwealth."  G. L. c. 140, § 129C 

(j).  This exemption, in one form or another, has been part of 

§ 129C since it was adopted in 1968.3  When the meaning of a 

statute is at issue courts must begin the analysis by 

recognizing "that the primary source of insight into the intent 

of the Legislature is the language of the statute."  

International Fid. Ins. Co. v. Wilson, 387 Mass. 841, 853 

(1983).  We must give the words used by the Legislature their 

plain meaning unless the Legislature has supplied a definition 

of one or more of the statute's words or used a word in a 

technical sense.  See G. L. c. 4, § 6, third clause.  Accord 

Phillips v. Equity Residential Mgt., L.L.C., 478 Mass. 251, 257 

(2017); Benoit v. Boston, 477 Mass. 117, 123 (2017); Yeretsky v. 

Attleboro, 424 Mass. 315, 319 (1997).  We will depart from this 

tenet only when otherwise the result we reach would be illogical 

or irrational.  See Sebago v. Boston Cab Dispatch, Inc., 471 

                     

 3 General Laws c. 140, § 129C, was added to the General Laws 

by St. 1968, c. 737, § 7.  Although § 129C has been amended 

several times since 1968, the language at issue in this case, 

"any new resident moving into the commonwealth," has remained 

unchanged.    
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Mass. 321, 339 (2015); Sullivan v. Brookline, 435 Mass. 353, 360 

(2001).  In interpreting a statute, "each clause or phrase is to 

be construed with reference to every other clause or phrase 

without giving undue emphasis to any one group of words, so 

that, if reasonably possible, all parts shall be construed as 

consistent with each other so as to form a harmonious enactment 

effectual to accomplish its manifest purpose."  Selectmen of 

Topsfield v. State Racing Comm'n, 324 Mass. 309, 312–313 (1949).  

See Custody of Victoria, 473 Mass. 64, 74 (2015); Swift v. 

Registrars of Voters of Quincy, 281 Mass. 271, 276 (1932).  

 The purpose of G. L. c. 140, § 129C (j), is to provide 

certain residents -- specifically, "any resident of the 

commonwealth" who returns "after having been absent from the 

commonwealth for not less than 180 days" and "any new resident 

moving into the commonwealth" -- with a sixty-day grace period 

during which they may own or possess a firearm without a valid 

firearm identification card.  In Rummel v. Peters, 314 Mass. 

504, 511-513 (1943), the Supreme Judicial Court surveyed case 

law from Massachusetts and other jurisdictions that addressed 

the meaning of the term "resident."  In Rummel, the court 

concluded that "[r]esidence is a word of varied meanings, 

ranging from domicil down to personal presence with some slight 

degree of permanence."  Rummel, 314 Mass. at 511.  While in 

Rummel the court was required to define the term "legal 
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residence," as it appeared in G. L. c. 90, § 3, as amended by 

St. 1939, c. 325,4 the court's discussion strongly suggested that 

when the term "resident" is used by the Legislature and is not 

otherwise defined or qualified, it means "a personal presence at 

some place of abode with no present intention of definite and 

early removal and with a purpose to remain for an undetermined 

period, not infrequently but not necessarily combined with a 

design to stay permanently."  Id. at 511, quoting Jenkins v. 

North Shore Dye House, Inc., 277 Mass. 440, 444 (1931).5   

                     

 4 In Rummel, the question whether a man who had lived in 

Pennsylvania all his life, but who also lived in an apartment in 

Brookline with his wife nine or ten months of the year while 

working in Boston, was a "legal" resident of Massachusetts when 

he was operating a motor vehicle involved in a collision in 

Massachusetts.  Rummel, 314 Mass. at 506.  At the time of the 

collision, the man's vehicle was registered in Pennsylvania, but 

he had a Massachusetts driver's license.  Id. at 506-507.  The 

court noted that the Massachusetts statute that controlled the 

question contained a definition of a "nonresident" as "any 

person whose legal residence is not within the commonwealth."  

Id. at 513.  In concluding that the man fell within the 

definition of a nonresident of Massachusetts and therefore was 

not required to register the vehicle in Massachusetts, the court 

explained that "[t]he statute contemplates that a man may be a 

nonresident although he has a regular place of abode or 

residence here," because the statute's registration requirement 

is limited to persons whose "legal residence" is in 

Massachusetts.  Id. at 513.  The use of the phrase "'legal 

residence' in the statutory definition indicate[s] that the 

Legislature conceived of a 'legal residence' as something of 

which a person must have one and cannot have more than one.  

That is true of domicil, but not of residence in the ordinary 

sense.  The expression 'legal residence' has been used in the 

sense of domicil."  Id. at 514. 
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 The view that the term "residence" means both presence in a 

jurisdiction and an intention to remain there for some 

indefinite period of time is reflected in other decisions by the 

Supreme Judicial Court.  See Aufiero v. Aufiero, 332 Mass. 149, 

153 (1955), quoting Marlborough v. Lynn, 275 Mass. 394, 397 

(1931) ("Residence imports something of expected permanence in 

way of personal presence.  It signifies intended continuance as 

distinguished from speedy change"); Cambridge v. West 

Springfield, 303 Mass. 63, 67 (1939).  This view is reinforced 

when we examine the context in which the term "resident" appears 

in § 129C (j).  The language of the exemption in question refers 

to a "new resident moving into the commonwealth."  This language 

                     

 5 The Restatement of Conflict of Laws § 9 comment e, at 20 

(1934), in effect at the time of the decision in Jenkins, 

provided that, "'residence' is often but not always used in the 

sense of domicil, and its meaning in a legal phrase must be 

determined in each case.  It is sometimes used as equivalent to 

'domicil'; sometimes it has a broader meaning; and sometimes it 

has a narrower meaning.  It may mean . . . the domicil, namely, 

at which a person is resident. . . .  [It may also mean] a 

dwelling-place adopted for the time being, but not necessarily 

with such an intention of making a home there as to create a 

domicil."  In the current Restatement (Second) of Conflict of 

Laws § 11 comment k, at 45 (1969), "residence" is described as 

"an ambiguous word whose meaning in a legal phrase must be 

determined in each case.  Frequently it is used in a sense 

equivalent to domicil.  On occasion it means something more than 

domicil, namely, a domicil at which a person actually dwells.  

On the other hand, it may mean something else than domicil, 

namely, a place where the individual has an abode or where he 

has settled down to live for a period of time, but not 

necessarily with such an intention of making a home there as to 

create a domicil." 
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expresses a legislative intent to exclude persons who are merely 

passing through or visiting the Commonwealth without any 

intention of remaining in the Commonwealth.6  Compare G. L. 

c. 140, § 129C (h) (creating limited exemption for rifles, 

shotguns, and ammunition therefor possessed by "nonresidents 

traveling in or through the commonwealth").  By its own terms, 

however, the exemption does not require that a resident must 

remain in Massachusetts.  See G. L. c. 140, § 129C (j) (sixty-

day grace period applies to "[a]ny resident of the commonwealth" 

who returns "after having been absent from the commonwealth for 

not less than 180 consecutive days" as well as to "any new 

resident moving into the commonwealth").7   

                     

 6 Standard English language and legal dictionaries further 

support this interpretation of the term "resident."  See Black's 

Law Dictionary 1424 (9th ed. 2009) (defining "resident" as "a 

person who lives in a particular place," or "a person who has a 

home in a particular place"); Merriam-Webster's Collegiate 

Dictionary 1060 (11th ed. 2005) (defining "resident" as one who 

is "living in a place for some length of time"); Webster's New 

Universal Unabridged Dictionary 1540 (2d ed. 1983) (defining 

"resident" as "one who lives in a place, as distinguished from a 

visitor or transient"). 

 

 7 In this case we are not required to, and specifically 

decline to, express an opinion whether certain persons who are 

physically present in the Commonwealth only for certain parts of 

the year (e.g., seasonal home owners, seasonal workers, seasonal 

or fulltime business owners who reside out of State, and 

students who are of age to possess a firearm) would qualify for 

the § 129C (j) exemption.  It is the general rule that a person 

can have only one domicile, but may have more than one 

residence.  See Harris, 481 Mass. at 781 ("Because G. L. c. 269 

does not define the term 'resident,' the judge instructed that a 

defendant 'can only have one domicile under the law,' but 'can 
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 In the present case, viewing the evidence in the light most 

favorable to the defendant, he was in Massachusetts to meet a 

friend at a gas station and had a plan to move on to Michigan.  

There was no evidence that the defendant intended to stay in 

Massachusetts for any longer than necessary to meet his friend 

before continuing his travels to other States; thus, there is no 

basis in the evidence to support an inference that he was "a new 

resident moving into the commonwealth."  The judge, therefore, 

was correct in denying the defendant's request for an 

instruction on the § 129C (j) exemption.8 

                     

have lots of residences[,] so we use the [term] residence in its 

common everyday meaning and understanding that a person may have 

more than one residence at any one given time'").  See also 

Doyle v. Goldberg, 294 Mass. 105, 108 (1936); Commonwealth v. 

Becker, 71 Mass. App. Ct. 81, 92 (2008).  Further, it should be 

noted that the Legislature has provided that firearm licenses 

are not limited to persons who qualify as residents of 

Massachusetts.  See G. L. c. 140, § 131 (d) (allowing residents 

or persons "having a place of business within the [relevant] 

jurisdiction of the licensing authority" to obtain firearm 

licenses); G. L. c. 140, § 131F (providing in part that "[a] 

Class A or Class B temporary license to carry firearms or 

feeding devices or ammunition therefor, within the commonwealth, 

may be issued by the colonel of state police, or persons 

authorized by him, to a nonresident or any person not falling 

within the jurisdiction of a local licensing authority or to an 

alien that resides outside the commonwealth for purposes of 

firearms competition and subject to such terms and conditions as 

said colonel may deem proper").  

 

 8 The defendant's remaining argument, that G. L. c. 269, 

§ 10, and G. L. c. 140, § 129C, are unconstitutional because 

they infringe on his rights under the Second Amendment to the 

United States Constitution, was rejected in Harris, 481 Mass. at 

772-773. 
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 Conclusion.  For the above reasons, on the charge of 

unlawful possession of a firearm in violation of G. L. c. 269, 

§ 10 (a), the judgment is affirmed.  On the charge of unlawful 

possession of ammunition in violation of G. L. c. 269, § 10 (h) 

(1), the conviction is affirmed.  On the charge of unlawful 

possession of a loaded firearm in violation of G. L. c. 269, 

§ 10 (n), the judgment is vacated, the verdict is set aside, and 

the case is remanded for further proceedings on that charge 

consistent with this opinion.   

       So ordered. 
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