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REQUEST FOR LEAVE TO OBTAIN FURTHER REVIEW 

 The Commonwealth requests leave from this Court to obtain 

further appellate review of the Appeals Court decision in Common-

wealth v. Morales, 106 Mass. App. Ct. 270 (2025) (Englander, J., dis-

senting).  In the majority opinion, the Appeals Court affirmed the al-

lowance of the defendant’s motion to suppress, finding that: (1) de-

spite the 911 caller answering the police dispatcher’s return call and 

providing additional information, she was unidentifiable and unrelia-

ble; and (2) the police lacked reasonable suspicion to stop a masked 

man who openly waved a firearm on a residential street at noontime. 

 Public safety demands that a firsthand, eyewitness report of a 

masked man brandishing a firearm in a residential neighborhood in 

broad daylight is credible and sufficient to establish reasonable suspi-

cion and justify police conducting an investigatory stop.  To require 

more from 911 callers would chill the very kind of reporting that 

communities depend on to prevent violence and would have vast pub-

lic safety implications. 

 Yet, the majority’s decision effectively abandons reasonable-

ness by downplaying the defendant’s objectively suspicious – and po-

tentially criminal – conduct and instead applying a hyper-technical 
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reading of the 911 caller’s report.  Moreover, it completely ignores the 

reasonable suspicion paradigm under which police and law enforce-

ment investigate crimes and the reports thereof.  The opinion effec-

tively elevates the reasonable suspicion standard by demanding a level 

of certainty that the Constitution does not require. That approach 

would narrow officers’ practical ability to investigate potential crimes 

and threats to public safety, despite the well-settled principle that rea-

sonable suspicion requires only “specific, articulable facts” – not ob-

vious certainty. It also risks replacing common-sense, real-world 

judgment with theoretical rigidity that bears little resemblance to what 

officers, and the public, confront on the street.  For those reasons, fur-

ther appellate review is warranted. 

STATEMENT OF PRIOR PROCEEDINGS 

 On August 10, 2023, a grand jury returned the following 

indictments against the defendant: carrying a firearm without a 

license, second offense, in violation of G. L. c. 269, § 10(a) (count 1); 

carrying a loaded firearm without a license, in violation of G. L. c. 

269, § 10(n) (count 2); unlawful possession of ammunition without a 

firearm identification card (FID), in violation of G. L. c. 269, § 
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10(h)(1) (count 3); and possession of a large capacity feeding device, 

in violation of G. L. c. 269, § 10(m) (Docket No. 2384CR000373). 

 On February 16, 2024, the defendant filed a motion to suppress 

evidence related to the warrantless search of his person, which the 

Commonwealth opposed in writing.  On April 16, 2024, after an 

evidentiary hearing, the Honorable Judge Michael P. Doolin issued 

written findings of facts and rulings of law, allowing the defendant’s 

motion to suppress evidence.  The Commonwealth filed a timely 

notice of appeal and the Single Justice of the Supreme Court 

(Gaziano, J.), allowed the Commonwealth’s application for 

interlocutory appeal and the Commonwealth’s motion for late filing of 

its Rule 15 petition. 

 On July 11, 2024, the Appeals Court entered the case (2024-P-

0784).  On November 12, 2025, after oral argument, the Appeals 

Court affirmed the allowance of the defendant’s motion to suppress in 

a published opinion.  Commonwealth v. Morales, 106 Mass. App. Ct. 

270 (2025) (Englander, J., dissenting). 

STATEMENT OF FACTS 

 On May 15, 2023, at 11:54 a.m., a 911 dispatcher received a 

report from an unnamed, concerned citizen that she had witnessed a 
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light-skinned black male in his early twenties with a slim build and 

approximately 5'4" to 5'5" tall wearing a white t-shirt, black pants, 

black mask, and backpack on the front of his body who had pulled a 

black gun from the backpack and was waving it while walking on a 

residential street.  The eyewitness described the man’s general 

location and direction of travel, and the 911 dispatcher ended the call.  

Officers drove to the area and sought from the 911 dispatcher 

additional information about the man’s location.  The 911 dispatcher 

called back the witness who answered the dispatcher’s call and 

questions. 

 The officers found a man matching the witness’s description on 

a nearby street based on the additional information received in the 

second phone call.  They pulled their vehicle up near the man, later 

identified as the defendant, and told him to stop.  The defendant 

immediately dropped the backpack containing a black firearm and 

ran from the police.  An officer ran after the defendant, who dropped 

his black mask as he fled.  After a chase, the defendant was arrested 

and denied having a license to carry a firearm when demanded by the 

police. 
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POINTS ON WHICH FURTHER APPELLATE REVIEW 
IS SOUGHT 

 Further review is necessary where the majority: (1) misapplied 

the principles of Aguillar-Spinelli to a reasonable suspicion analysis 

by treating the 911 caller as an anonymous tipster, undermining prec-

edent that identifiable civilian eyewitnesses are inherently more relia-

ble than truly anonymous tipsters; and (2) elevated the standard of 

reasonable suspicion beyond what the Constitution requires and disre-

garded that reasonable suspicion is a flexible, practical, and low-

threshold in concluding that the police were not permitted to conduct 

a brief investigatory stop based on the firsthand, eyewitness account 

of a masked man openly waving a gun on a residential street. 

FURTHER APPELLATE REVIEW IS APPROPRIATE 

FURTHER APPELLATE REVIEW IS WARRANTED 
BECAUSE IT IS IN THE INTEREST OF JUSTICE THAT 
POLICE BE ABLE TO STOP A MASKED, ARMED MAN TO 
INQUIRE WHETHER HE IS IN LEGAL POSSESSION OF A 
FIREARM. 

 Both the majority and the dissent in the Appeals Court’s deci-

sion make clear that this case turns on the proper application of the 

reasonable suspicion standard.  Indeed, while the majority held that 

the 911 caller’s report was neither sufficiently reliable nor sufficiently 

indicative of criminal activity to justify the stop, the dissent recog-
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nized that the caller provided firsthand, real-time observations and 

that the defendant’s behavior was consistent with unlawful firearm 

possession.  See Morales, 106 Mass. App. Ct. at 277 (“Because the 

reliability of the anonymous tip was not established and the tip did not 

describe criminal activity, we are constrained to conclude that the po-

lice did not have reasonable suspicion to justify stopping the defend-

ant”) (emphasis added).  In rejecting the majority’s approach, the dis-

sent correctly identified that the majority’s approach demanded some-

thing closer to probable cause than reasonable suspicion. 

 This divide shows exactly why further appellate review is nec-

essary. Specifically, this Court should clarify two related questions: 

(1) the proper weight courts must give reliable, firsthand information 

from an identifiable citizen informant; and (2) how unusual or suspi-

cious conduct, particularly conduct inconsistent with lawful firearm 

ownership, factors into the reasonable suspicion calculus. Without this 

guidance, the majority’s decision risks converting a “low threshold” 

standard into a demand for near-certainty, undermining the balance 

between protecting individual rights and allowing officers to investi-

gate credible threats to public safety. 
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 As the dissent emphasized, the police needed only reasonable 

suspicion, the lowest quantum of proof recognized in criminal law, 

that the defendant “has committed, is committing, or is about to com-

mit a crime.”  Commonwealth v. Silva, 366 Mass. 402, 405 (1974).  

See Morales, 106 Mass. App. Ct. at 278-279 (Englander, J., dissent-

ing).  Indeed, they were not required to “know facts that would lead a 

prudent man to believe that the defendant had committed or was 

committing an offense,” the hallmark of probable cause. See Com-

monwealth v. Barbosa, 477 Mass. 658, 675 (2017) (defining probable 

cause).  Instead, their suspicion needed only to “be based on specific 

and articulable facts and reasonable inferences therefrom, in light of 

the officer’s experience.” Commonwealth v. Robinson-Van Rader, 492 

Mass. 1, 8 (2023), quoting Commonwealth v. Gomes, 453 Mass. 506, 

511 (2009). In other words, officers merely had to objectively suspect, 

based on the totality of the circumstances, that the defendant was en-

gaged, or about to engage, in criminal conduct. See Commonwealth v. 

DePeiza, 449 Mass. 367, 371 (2007) (defining reasonable suspicion). 

 Yet, as the dissent noted, the majority’s analysis effectively el-

evates that low standard into something more akin to probable cause 

by importing, and rigidly applying, tests designed for that higher bur-
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den. The result is an unwarranted demand for certainty that disrupts 

the “delicate balance” between safeguarding individual rights and en-

abling officers to protect the public and investigate crime.  Here, that 

lower and less exacting standard was plainly met, and the order should 

be revisited to reflect that reality. 

 The 911 caller was not the kind of “truly anonymous” tipster 

that warrants the strictest scrutiny. Compare Commonwealth v. 

Gomes, 458 Mass. 1017 (2010) (entirely anonymous tip with no evi-

dence of the caller’s identifiability or basis of knowledge).  Here, the 

caller was an eyewitness with personal knowledge that voluntarily 

called the police, then answered their follow-up call and provided ad-

ditional information. This firsthand report of the defendant’s concern-

ing behavior gave officers an objectively reasonable, practical basis to 

investigate further and to quickly confirm or dispel whether the de-

fendant was engaged in criminal activity. See Commonwealth v. 

Feyenord, 445 Mass. 72, 82 (2005), citing Terry v. Ohio, 392 U.S. 1, 

20 (1968) (officers may act where they reasonably suspect criminal 

activity is “afoot,” even if the specific offense remains uncertain). 

 Requiring officers to ignore such information or adopt a “wait 

and see” approach is not only unreasonable; it runs counter to the core 
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function of the police – to create a sense of security, prevent crime, 

and identify and address threats in the community, including, as was 

the case here, illegal firearm possession. 

 Moreover, the caller did not hide her identity. If she wished to 

remain unidentifiable, she could simply have declined to answer the 

police’s return call or refused to answer their questions. Instead, she 

engaged with them twice. By describing the caller as having 

“elect[ed] to remain anonymous,” the majority disregards her actions 

and her evident willingness to be reachable by the police. Indeed, 

even if she did not know she was identifiable when she made the first 

call, she undoubtedly knew that she had in fact been identified, and 

could be contacted again, when she answered the return call. This is 

precisely the sort of citizen witness that is meant to be subject to a 

more relaxed reliability analysis. See Commonwealth v. Cox, 56 Mass. 

App. Ct. 907, 909 (2002) (tip from identifiable citizen who presented 

himself to police to report information was sufficiently reliable). 

 Further, even if the caller were properly treated as “anony-

mous,” the majority’s application of the Aguilar–Spinelli framework 

still misses the mark where that stringent test is for probable cause, 

not the low-threshold of reasonable suspicion.   Morales, 106 Mass. 
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App. Ct. at 280 (Englander, J., dissenting) (“Aguilar-Spinelli test is a 

test for probable cause; because reasonable suspicion is a lesser stand-

ard, the test logically does not apply to determine reasonable suspi-

cion” . . . “reasonable suspicion test is relaxed, drawing more on 

common sense than on the details courts too often get mired in, when 

analyzing the intricacies of the basis of knowledge and reliability 

tests”).  The majority mischaracterized the record by concluding that 

the caller had no incentive not to lie when she made the first call and, 

therefore, the second call did not bolster her reliability.  Common 

sense points the other way.  It is at least equally, if not more, reasona-

ble to infer that a person who had fabricated a story would not answer 

a return call from the police or subject herself to further questioning. 

This common-sense inference should inform the reasonable-suspicion 

analysis, rather than a formalistic adherence to tests built for the 

stricter standard of probable cause. Indeed, when officers confront po-

tential threats to public safety, the Constitution asks them to work 

with reasonable probabilities, not “hard certainties.” See Common-

wealth v. Whitehead, 85 Mass. App. Ct. 134, 138 (2014), citing Unit-

ed States v. Cortez, 449 U.S. 411, 418 (1981) (“The process [of de-

termining reasonable suspicion] does not deal with hard certainties, 
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but with probabilities. Long before the law of probabilities was articu-

lated as such, practical people formulated certain common-sense con-

clusions about human behavior”). 

 The majority’s treatment of the defendant’s behavior discards 

the role of common sense in evaluating suspicious conduct. While 

carrying a firearm itself is not a crime, the Court does not “dispense 

with common sense when evaluating the evidence” in its totality. See 

Commonwealth v. Silvelo, 486 Mass. 13, 18 (2020) (emphasizing 

common sense in review of evidence); see also Commonwealth v. Al-

varado, 423 Mass. 266, 269 (1996) (carrying a gun is not itself unlaw-

ful). But that is precisely what happened here. The defendant, wearing 

a ski mask in May, pulled an unholstered firearm from an atypical, 

front-worn backpack and waved it around on a residential street at 

noon.  This conduct is inconsistent with that of a law-abiding firearm 

owner and reasonably suggested that the defendant may have been un-

lawfully possessing or preparing to use the firearm. 

 The majority, however, isolated the defendant’s handling of the 

gun from his unusual behavior and concluded there was “nothing in 

the suspect’s actions here, as relayed by the witness, that could have 

suggested to the officers that the gun [the witness] saw was unli-
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censed.” Morales, 106 Mass. App. Ct. at 276. That analysis ignores 

specific and articulable facts relevant to the reasonable suspicion in-

quiry, namely, the defendant’s mask and his irregular method of car-

rying and manipulating the firearm and instead assigns an unwarrant-

ed “innocent explanation” to conduct that plainly raised red flags. The 

defendant cannot be entitled to have his intentional obscuration of his 

identity and his unsafe, concealed handling of a firearm stripped of 

their suspicious character. See DePeiza, 449 Mass. at 368 (the exist-

ence of a possible innocent explanation does not remove conduct from 

consideration in the reasonable-suspicion analysis). 

 Nor was the defendant’s behavior merely “off-putting,” as the 

majority suggested. See Commonwealth v. Watts, 74 Mass. App. Ct. 

514, 517, 519–520 (2009) (cautioning against judicial second-

guessing of officers’ judgments in rapidly developing situations). Ra-

ther, it was alarming conduct that reasonably led both the 911 caller 

and the police to infer that the defendant may not have been licensed 

to carry the firearm, that he may have been preparing to fire it, or that 

his waving of the gun in public posed an immediate threat, including 

to himself. Contrast Gomes, 458 Mass. at 1019 (entirely anonymous 

tip merely stated that a man was “holding” a gun, with no other suspi-
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cious or unusual behavior reported).  Whether such inferences are 

warranted is not governed by rigid rules, but by “experience and 

common sense.” Commonwealth v. Crowe, 21 Mass. App. Ct. 456, 

466 (1986).  Further, the claim that “nobody was around” is belied by 

the record itself: the defendant’s unsettling behavior so disturbed the 

caller that she felt compelled to seek the police’s help. 

 Finally, the degree of police intrusion – briefly asking the de-

fendant to stop – was proportionate to the articulable suspicion that he 

may have been unlicensed to carry a firearm or preparing a surrepti-

tious attack, given his mask and unconventional handling of the 

weapon.  Requiring more of the 911 caller or of the police in these 

circumstances would discourage concerned citizens from contacting 

law enforcement and would hamstring officers in their duty to protect 

the public, all while straying from the basic tenet of the Fourth 

Amendment and art. 14 – reasonableness.  As the dissent rightly not-

ed: 

If the majority is correct, the law of reasonable suspicion 
in this Commonwealth has gone seriously awry. A man is 
witnessed “wav[ing] a gun,” on a residential street, by an 
ordinary civilian passing by in a car. The civilian is un-
derstandably concerned. She calls 911. Her description of 
the man is quite good — she describes his shirt and pants 
color, that he has a backpack on the front of his body, 
and that he is masked. She is less able to identify loca-
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tion, so two minutes after the first call ends, the police 
call her back for clarification. The civilian answers her 
cell phone and attempts to provide better information as 
to the gun waver’s location. 
 
The majority concludes that the above information was 
not sufficient for the police to go and find the gun waver, 
and to direct him to stop so that they might ask him some 
questions. I find that conclusion startling. What would 
one have the police do? Nothing? The man was objec-
tively a potential threat to public safety. His gun was not 
in a holster, where it might lawfully be (if he had a li-
cense); he was “waving it around.” He was on a thickly-
settled public street, where he could have been (and was) 
witnessed by others, who might well reasonably find 
such conduct threatening. As in Terry v. Ohio, 392 U.S. 
1, 23, 88 S. Ct. 1868, 20 L. Ed. 2d 889 (1968), “[i]t 
would have been poor police work indeed” for the police 
not to investigate, and to exercise a limited police power 
to stop the man, to see if and how he responded to ques-
tions. 
 
The majority reaches its conclusion by drawing on a 
mixed-up set of legal concepts, found (unfortunately) in 
some of our case law. The law need not be so confused.  
 

Morales, 106 Mass. App. Ct. at 277-278.  
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CONCLUSION 

 For the foregoing reasons, the Commonwealth respectfully re-

quests that this Honorable Court allow the Commonwealth’s petition 

for further appellate review. 

Respectfully submitted 
FOR THE COMMONWEALTH, 

 
KEVIN R. HAYDEN 
District Attorney 
For the Suffolk District 

 
/s/ Darcy Jordan   
DARCY JORDAN 
Assistant District Attorney 
BBO# 663889 
One Bulfinch Place 
Boston, MA 02114 
(617) 619-4076 
darcy.jordan@mass.gov 

 
December 3, 2025 
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 DESMOND, J.  The Commonwealth filed this interlocutory 

appeal from an order allowing the motion to suppress of the 
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defendant, Luis Morales.  The defendant was arrested after 

Boston police received an anonymous tip from a private citizen 

who purportedly witnessed a person waving a firearm while 

walking on a public way in broad daylight.  On appeal, the 

Commonwealth argues that the motion judge erred by failing to 

conclude (1) that the witness's tip was reliable; and (2) that 

the tip was sufficient to furnish the police with reasonable 

suspicion that the defendant was unlawfully possessing a firearm 

and using it in a threatening manner.  We affirm. 

 Background.  The following facts are drawn from the judge's 

findings and from undisputed evidence in the record that he 

implicitly credited.  See Commonwealth v. Tremblay, 480 Mass. 

645, 654-655 (2018); Commonwealth v. Jones-Pannell, 472 Mass. 

429, 436 (2015). 

 On May 15, 2023, at approximately 11:54 A.M., a 911 

dispatcher received a call from an unidentified civilian 

witness.  The dispatcher informed the witness that the call was 

being recorded.  The witness reported that, while driving on 

Woodrow Avenue in Dorchester, she saw a person who had "just 

waved a gun."  The witness described the person as a Black man 

in his early twenties with "lighter tone" skin who was wearing a 

white T-shirt, black jeans, a backpack on the front of his body, 

and a black mask.  The witness also stated that the man had a 
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slim build and was approximately five feet, four to five feet, 

five inches tall. 

 When the dispatcher asked the witness for more details 

regarding how the man was handling the firearm, the witness said 

"I saw him reaching out of, like, his, his backpack.  He had it, 

like, out of the backpack visible."  The dispatcher inquired if 

the man was pointing the gun at anyone and the witness said, 

"No.  I just saw him grabbing it out of his backpack, like, 

waving it around outside of his backpack."  The witness also 

stated that the man was walking by himself as no one else was 

around him. 

 The witness supplied the dispatcher with inconsistent 

statements regarding the person's location.  First, she stated 

that the man was on Woodrow Avenue walking toward Theodore 

Street.  However, the dispatcher pointed out that Woodrow Avenue 

and Theodore Street do not intersect.  The witness then told the 

dispatcher that the man was at the bottom of Woodrow Avenue and 

Winston Road -- two streets that also do not intersect.  At the 

end of the call, the dispatcher asked the witness to provide her 

name and telephone number but told her she did not have to do 

so.  The witness declined. 

 Two minutes after the initial call ended, the dispatcher 

placed a return call to the number from which the witness just 

called, to try to ascertain additional information about the 
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suspect's location.1  The witness then told the dispatcher that 

the person was by Winston Road and Theodore Street.  The 

dispatcher asked the witness if she would be willing to talk to 

someone to point out which way the person had gone.  The witness 

declined to do so but offered that the person was "going in the 

direction of, like, towards Norfolk Street and everything."  The 

second call then ended. 

 Several minutes after the initial call, Boston police 

officers James Dunn and Kevin Shelley, who were driving in the 

same police vehicle, saw the defendant near the corner of 

Woodrow and Mountain Avenues.  The defendant, who has light skin 

and is in his twenties but is several inches taller than the 

witness's description of the suspect, was wearing a white T-

shirt, black pants, and a black mask, and was carrying a 

backpack on the front of his body.  Dunn and Shelley pulled the 

police vehicle behind the defendant and told him to stop.  The 

defendant immediately fled from the police and dropped the 

backpack.  Dunn gave chase on foot, while Shelley remained with 

the backpack, which was later searched and found to contain a 

firearm.  During the chase, the defendant dropped the black 

mask.  Dunn eventually apprehended the defendant and placed him 

under arrest.  The officers asked the defendant questions 

 
1 Although the witness did not provide her telephone number 

to the dispatcher, the dispatcher was able to call her back. 
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without reading him his Miranda rights.  The defendant stated 

that he did not have a gun or a license to carry one.  

Ultimately, the defendant was charged with offenses related to 

the unlawful possession of the firearm discovered in the 

backpack. 

 Discussion.  1.  Basis of knowledge and reliability.  "In 

reviewing a decision on a motion to suppress, we accept the 

judge's subsidiary findings absent clear error but conduct an 

independent review of [the] ultimate findings and conclusions of 

law" (quotations and citation omitted).  Jones-Pannell, 472 

Mass. at 431. 

 To justify a warrantless investigatory stop, the police 

must have reasonable suspicion that the person they stop "has 

committed, is committing, or is about to commit a crime."  

Commonwealth v. Silva, 366 Mass. 402, 405 (1974).  "Reasonable 

suspicion 'must be based on specific and articulable facts and 

reasonable inferences therefrom, in light of the officer's 

experience.'"  Commonwealth v. Robinson-Van Rader, 492 Mass. 1, 

8 (2023), quoting Commonwealth v. Gomes, 453 Mass. 506, 511 

(2009).  Where, as is the case here, "the reasonable suspicion 

calculus turns on the reliability of the anonymous tip, . . . 

'our evaluation of the tip's indicia of reliability will be 

focused on the informant's reliability and his or her basis of 

knowledge,'" Commonwealth v. Sertyl, 101 Mass. App. Ct. 836, 840 
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(2022), quoting Commonwealth v. Lyons, 409 Mass. 16, 19 (1990) -

- the so-called "Aguilar-Spinelli" factors.  See Spinelli v. 

United States, 393 U.S. 410 (1969); Aguilar v. Texas, 378 U.S. 

108 (1964).  The two prongs of this analysis may also be 

referred to as the "basis of knowledge test" and the "veracity 

test."  See Commonwealth v. Depina, 456 Mass. 238, 243 (2010).  

The basis of knowledge prong is satisfied where the caller "was 

describing her own firsthand observations."  Commonwealth v. 

Westgate, 101 Mass. App. Ct. 548, 552 (2022). 

 However, in a reasonable suspicion case, "[e]stablishing 

the veracity prong where an anonymous 911 caller is involved is 

less straightforward, as no evidence regarding his or her past 

reliability or honesty typically will be available." 

Commonwealth v. Manha, 479 Mass. 44, 46 (2018).  "Independent 

police corroboration may make up for deficiencies in one or both 

of these factors."  Lyons, supra. 

 Here, the motion judge found that the anonymous witness's 

basis of knowledge was adequately established because the 

witness saw the person with the firearm firsthand and gave a 

detailed description of the person to the dispatcher.  However, 

because the police corroborated only innocent details that were 

observable by any bystander, and because the tip did not provide 

any predictive details of the person's behavior or of any 

criminal activity that was about to occur, the motion judge 
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concluded that the Commonwealth could not establish that the 

witness's tip was sufficiently reliable, and therefore the tip 

could not supply the police with reasonable suspicion necessary 

to stop the defendant.  We now address the Commonwealth's 

arguments regarding the reliability of the tip. 

 The Commonwealth first argues that the judge erred by 

treating the witness as an anonymous tipster rather than as an 

identifiable citizen, whose tip should have been evaluated for 

reasonable suspicion under the relaxed Aguilar-Spinelli test.  

In support of this argument, the Commonwealth asserts that when 

the dispatcher called the witness back, the witness was then on 

notice that "she had made herself traceable and available to the 

police by making the first call, and that despite this, she 

willingly engaged in the second conversation with the dispatcher 

and repeated information shared in the first call." 

 It is well settled that "the reliability of citizen 

informants who are identifiable, but may not have been 

identified, is deserving of greater consideration than that of 

truly anonymous sources" (citation omitted).  Manha, 479 Mass. 

at 46-47.  "The same is true for callers who are aware that 

their calls are being recorded and that their telephone numbers 

can be traced."  Id. at 47.  However, a caller who believes the 

call is anonymous is not accorded the reliability of a caller 

who believes they can be identified, because a caller who 
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believes they are anonymous will not be deterred by the risk of 

being charged with false reporting.  Id. at 47 n.1.  "[E]ven if 

the police are able to recover the telephone number and identity 

of 911 callers, . . . [i]t is the tipster's belief in anonymity, 

not its reality, that will control his behavior" (quotation and 

citation omitted).  Commonwealth v. Depiero, 473 Mass. 450, 455 

(2016). 

 Here, as the motion judge noted, although the caller "was 

made aware that the 911 call was being recorded, . . . [t]here 

is no evidence that the anonymous caller in this case knew that 

her phone number could be traced at the time she made the report 

concerning the individual with the firearm."  Contrast 

Commonwealth v. Costa, 448 Mass. 510, 511 (2007) (anonymous 

caller made aware before she provided tip that police had 

identified telephone number from which she was calling).  

Additionally, while the Commonwealth asserts that after 

receiving the second call the witness then "knew that the police 

had identified her as the initial caller and that she had made 

herself traceable and available to the police," she said nothing 

about a gun in the second call and specifically declined to meet 

with officers.  Furthermore, nothing in the record suggests that 

during the second call the witness was made aware that the 

police had obtained any information, other than the phone number 

she used to call 911, that would place her anonymity at risk.  
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See Manha, 479 Mass. at 47 n.1 ("it is the caller's belief of 

anonymity, not his or her actual anonymity, that will predict 

his or her behavior").  Notably, the witness did not supply the 

dispatcher with any identifying information during either call 

or offer to make herself available to police in any other way 

and elected to remain anonymous.  See Depiero, 473 Mass. at 455.  

Contrast Commonwealth v. Cox, 56 Mass. App. Ct. 907, 909 (2002) 

(anonymous 911 caller who reported seeing erratic driver 

assisted police patrol officer by pointing at moving truck, 

flashing her car lights at truck, and ultimately pulling over to 

speak with officer after stop).  Thus, the motion judge did not 

err in evaluating the tip as one that was made from an anonymous 

source.  See Commonwealth v. Gomes, 458 Mass. 1017, 1018-1019 

(2010). 

 2.  Evidence of a crime.  Addressing the judge's conclusion 

that the tip, even if reliable, did not create reasonable 

suspicion that a crime was being or about to be committed, the 

Commonwealth contends that the tip alone furnished the police 

with reasonable suspicion that the person was illegally 

possessing a firearm or "that the suspect's handling of the 

firearm posed a public threat."  Specifically, the Commonwealth 

asserts that the witness's observations that the person wore a 

mask, carried the firearm in a backpack on the front of his 

body, and removed the firearm from the backpack and waved it 
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around were enough to supply the police with reasonable 

suspicion of a crime.  We are not persuaded. 

 As the motion judge noted, while the Commonwealth can 

establish a caller's reliability through independent police 

corroboration, "[c]orroboration of purely innocent details that 

are observable by any bystander . . . provides only limited 

enhancement to the reasonable suspicion determination."  

Commonwealth v. Pinto, 476 Mass. 361, 365 (2017).  Furthermore, 

even in a reasonable suspicion case where the reliability of an 

anonymous caller can be established, "[a] tip must be reliable 

'in its assertion of illegality, not just in its tendency to 

identify a determinate person.'"  Sertyl, 101 Mass. App. Ct. at 

840, quoting Gomes, 458 Mass. at 1019.  Because "[c]arrying a 

gun is not a crime," Commonwealth v. Alvarado, 423 Mass. 266, 

269 (1996), "[a]n anonymous tip that someone is carrying a gun 

does not, without more, constitute reasonable suspicion to 

conduct a stop and frisk of that individual."  Commonwealth v. 

Barros, 435 Mass. 171, 177 (2001).  Rather, reasonable suspicion 

"may arise where there is an 'indication (in the tip or 

otherwise) of a threat to [someone's] physical well being,' 

i.e., an 'imminent threat to public safety.'"  Gomes, supra, 

quoting Alvarado, supra at 271, 274.2 

 
2 "There is no 'firearm exception' to the general rule 

barring investigatory stops and frisks on the sole basis of an 
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 Here, the parties agree that the stop of the defendant 

occurred when the officers told the defendant to stop after 

"initially encountering him near Mountain and Woodrow Avenues."  

Before initiating the stop, Dunn and Shelley had corroborated 

only innocent details about the person described in the 911 

call, such as his clothing and his general location.  See Pinto, 

476 Mass. at 365.  While the Commonwealth cites Commonwealth v. 

Karen K., 491 Mass. 165 (2023), and Commonwealth v. Matta, 483 

Mass. 357 (2019), for the proposition that the witness's 

description of how the person was handling the firearm supplied 

the police with reasonable suspicion to justify the stop, both 

of those cases are distinguishable.3  Each involved instances 

where police officers, prior to conducting a stop, made 

independent observations of the defendant that were consistent 

with the unlawful possession of a firearm based on the officer's 

training and experience.  See Karen K., supra at 169, 175 

(officer saw juvenile who "'bladed' her body 'so as to conceal 

something on her person" once she saw police, an act 

"characteristic of an individual who is carrying an illegal 

 

anonymous tip."  Gomes, supra at 1018, citing Florida v. J.L., 

529 U.S. 266, 272-274 (2000). 

 
3 The Commonwealth cites to our decision in Commonwealth v. 

Karen K., 99 Mass. App. Ct. 216, 222 (2021), but that was 

superseded by the Supreme Judicial Court; the distinction makes 

no practical difference given that the court agreed with our 

analysis. 
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firearm" according to officer's specialized training).  See also 

Matta, supra at 365-367 ("judge credited the officer's testimony 

that, based upon the officer's experience, people who carry 

unlicensed firearms often carry them inside a waistband, and 

that the officer became concerned that the defendant was 

carrying an unlicensed firearm when the defendant adjusted the 

right side of his waistband using both hands"; this provided 

reasonable suspicion combined with defendant's walking toward 

bushes and then taking flight, "[a]lthough the question is a 

close one").  Unlike in Karen K., supra, and Matta, supra, there 

was nothing in the suspect's actions here, as relayed by the 

witness, that could have suggested to the officers that the gun 

she saw was unlicensed.  Similarly, although waving a gun at or 

around people could pose a threat to the public (the only ground 

argued by the Commonwealth beyond unlawful possession), simply 

waving a gun with nobody around does not. 

 Because Dunn and Shelley made no observations of a gun or 

suspicious handling thereof before stopping the defendant, the 

police were unable to corroborate the witness's tip in its 

assertion of potential illegality -- namely, the unlawful 

possession of a firearm or the use of a firearm in a threatening 

manner.  Thus, the tip alone was inadequate to furnish the 

police with reasonable suspicion to stop the defendant.  See 

Sertyl, 101 Mass. App. Ct. at 840. 
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 The Commonwealth also argues that the motion judge erred by 

relying in part on Gomes, 458 Mass. at 1019, to conclude that 

the defendant's motion should be allowed.  In Gomes, supra, the 

Supreme Judicial Court found that an anonymous tip that a man 

standing on a street pointing a gun in the air did not create an 

imminent threat to public safety, and therefore did not supply 

police with reasonable suspicion to conduct an investigatory 

stop, where there was no evidence that "the gun had been fired, 

pointed at another person, or otherwise handled in a way that 

posed a threat to someone."  Likewise, in this case, while the 

witness's report was off-putting, there was no evidence that the 

person had fired the gun or was handling it in a manner that 

posed a threat to someone.  The witness stated that the person 

was not pointing the gun at anyone and was walking alone on the 

street.  The Commonwealth attempts to distinguish Gomes, supra, 

by pointing out that the motion judge in Gomes discredited 

testimony that the defendant was "waving a gun around" and 

instead found that he was just holding the gun in the air.  Id. 

at 1018 n.1.  However, in a similar fashion, the motion judge 

here found the witness's characterizations of what the person 

was doing with the firearm were inconsistent.  For example, 

while the witness did state that she saw the person wave the 

gun, she also said that "[h]e had it, like, out of the backpack 

visible."  Therefore, we cannot say that the motion judge's 
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finding that the witness inconsistently described how the person 

was handling the gun was clearly erroneous.4  Thus, the motion 

judge properly relied on Gomes, supra, in allowing the 

defendant's motion. 

 3.  Conclusion.  Because the reliability of the anonymous 

tip was not established and the tip did not describe criminal 

activity, we are constrained to conclude that the police did not 

have reasonable suspicion to justify stopping the defendant.  

The police, of course, could have investigated the tip by, for 

example, surveilling the defendant or approaching him without 

immediately seizing him, to see how he would have reacted.  We 

conclude only that police could not command the defendant to 

"stop" on the basis of the tip alone.  Thus, the judge's order 

allowing the defendant's motion to suppress is affirmed. 

        So ordered. 

 

 

 
4 Finally, we disagree with the Commonwealth that the motion 

judge "parsed the evidence too finely" in his analysis of the 

witness's reliability.  Rather, the motion judge considered the 

events in full context. 
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 ENGLANDER, J. (dissenting).  If the majority is correct, 

the law of reasonable suspicion in this Commonwealth has gone 

seriously awry.  A man is witnessed "wav[ing] a gun," on a 

residential street, by an ordinary civilian passing by in a car.  

The civilian is understandably concerned.  She calls 911.  Her 

description of the man is quite good -- she describes his shirt 

and pants color, that he has a backpack on the front of his 

body, and that he is masked.  She is less able to identify 

location, so two minutes after the first call ends, the police 

call her back for clarification.  The civilian answers her cell 

phone and attempts to provide better information as to the gun 

waver's location. 

 The majority concludes that the above information was not 

sufficient for the police to go and find the gun waver, and to 

direct him to stop so that they might ask him some questions.  I 

find that conclusion startling.  What would one have the police 

do?  Nothing?  The man was objectively a potential threat to 

public safety.  His gun was not in a holster, where it might 

lawfully be (if he had a license); he was "waving it around."  

He was on a thickly-settled public street, where he could have 

been (and was) witnessed by others, who might well reasonably 

find such conduct threatening.1  As in Terry v. Ohio, 392 U.S. 1, 

 
1 I accordingly disagree that the 911 call did not 

sufficiently describe potential "criminal activity," ante at   , 
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23 (1968), "[i]t would have been poor police work indeed" for 

the police not to investigate, and to exercise a limited police 

power to stop the man, to see if and how he responded to 

questions. 

 The majority reaches its conclusion by drawing on a mixed-

up set of legal concepts, found (unfortunately) in some of our 

case law.  The law need not be so confused.  Ever since Terry, 

the courts have recognized that the police may stop a person on 

the street based on information that does not amount to probable 

cause.  See Terry, 392 U.S. at 27.  We use the term "reasonable 

suspicion" to describe this lesser quantum.  It is a "low bar."  

Commonwealth v. Privette, 491 Mass. 501, 551 (2023) (Wendlandt, 

J., concurring).  See Illinois v. Wardlow, 528 U.S. 119, 123 

(2000) ("minimal level of objective justification" sufficient 

for reasonable suspicion).  To put this in perspective, probable 

cause itself is "not a high bar."  Commonwealth v. Guastucci, 

486 Mass. 22, 26 (2020), quoting District of Columbia v. Wesby, 

583 U.S. 48, 57 (2018).  Probable cause is less than a 

preponderance of the evidence.  Commonwealth v. Murphy, 95 Mass. 

 

so as to justify a simple stop; at the least, the defendant's 

actions justified investigation based on concern that the 

defendant might commit (or had committed) assault.  The majority 

states that there was "nobody around" the defendant, but that is 

not accurate.  The area is thickly settled, and it was noontime.  

The caller herself was "around."  Other traffic can be seen on 

the officer's bodycam video footage, as can another civilian, 

just as the officer pulls up next to the defendant. 
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App. Ct. 504, 509 (2019).  Reasonable suspicion is materially 

lower still.  Commonwealth v. Castillo-Martinez, 104 Mass. App. 

Ct. 22, 25 (2024), quoting Kansas v. Glover, 589 U.S. 376, 380 

(2020) (proof of wrongdoing required for reasonable suspicion 

"obviously less than is necessary for probable cause").  

Reasonable suspicion must amount to "more than a hunch"; 

objective facts are required.  Privette, supra at 507.  But the 

law of reasonable suspicion is and should be practical.  See 

Commonwealth v. Westgate, 101 Mass. App. Ct. 548, 551 (2022), 

quoting Commonwealth v. Gonzalez, 93 Mass. App. Ct. 6, 11 (2018) 

(reasonable suspicion analysis is conducted "in an ordinary, 

commonsense manner without hypertechnical analysis").  The 

police intrusion on the ordinary citizen when one is simply 

stopped, and questioned, is not great.2  That is all the police 

did here -- requesting that the defendant stop -- before the 

defendant fled, leaking contraband as he ran. 

 
2 A person who is stopped by the police is, of course, under 

no obligation to respond to questioning.  See Commonwealth v. 

Rivera, 482 Mass. 145, 151 (2019).  Furthermore, the nature of 

the questioning must be proportional to what is known, and last 

no longer than necessary to that end.  See Commonwealth v. 

Harris, 93 Mass. App. Ct. 56, 63 (2018).  See also Terry, 392 

U.S. at 25-26 (search justified by reasonable suspicion must "be 

strictly circumscribed by the exigencies which justify its 

initiation").  There is no suggestion in this record that the 

stop was based on the defendant's race or ethnicity, factors 

that would give the intrusiveness of a stop an additional and 

more serious dimension.  See Commonwealth v. Long, 485 Mass. 

711, 739-740 (2020). 
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 The majority does not recognize that reasonable suspicion 

is a low bar.  The majority also applies the Aguilar-Spinelli 

test as if it were looking for probable cause.3  But this is not 

a probable cause case, and the Aguilar-Spinelli test does not 

determine reasonable suspicion.  Rather, as the Supreme Judicial 

Court acknowledged in Commonwealth v. Lopes, 455 Mass. 147, 155-

156 (2009), quoting Commonwealth v. Lyons, 409 Mass. 16, 19 

(1990), the Aguilar-Spinelli concepts of "basis of knowledge" 

and "reliab[ility]," to the extent they are relevant, are 

applied in a "less rigorous" manner in a reasonable suspicion 

analysis. 

 The point is important:  the Aguilar-Spinelli test is a 

test for probable cause; because reasonable suspicion is a 

lesser standard, the test logically does not apply to determine 

reasonable suspicion, and indeed, that is what the Supreme 

Judicial Court has said.  Rather, the reasonable suspicion test 

is relaxed, drawing more on common sense than on the details 

courts too often get mired in, when analyzing the intricacies of 

the basis of knowledge and reliability tests.  See Westgate, 101 

Mass. App. Ct. at 551. 

 The majority thus errs (1) in failing to recognize that 

reasonable suspicion is a low bar, and (2) in analyzing the 

 

 3 Spinelli v. United States, 393 U.S. 410 (1969); Aguilar v. 

Texas, 378 U.S. 108 (1964). 
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issue as if Aguilar-Spinelli applies full bore.  But the error 

runs deeper.  At bottom, the reasonable suspicion analysis 

requires an objective evaluation of the quality of the 

information available to the police when the police effected the 

stop.  See Lyons, 409 Mass. at 19-20.  I acknowledge that the 

concepts of "basis of knowledge" and "reliability" are helpful 

touchpoints in this evaluation, but they are not to be applied 

in a mechanical, rote manner.  Ultimately, the word we are 

construing and applying is "unreasonable," an accessible word 

penned by John Adams in art. 14 of the Massachusetts Declaration 

of Rights.  It must be applied with a healthy dose of common 

sense. 

 Here the majority concludes that the information the police 

received from this ordinary civilian was not sufficiently 

"reliable" for the police to take the minimally intrusive act of 

asking the defendant to "stop."  But in what way was the 

information not sufficiently reliable?  The caller was a 

civilian driving down the road.  Upon seeing a person waving a 

gun she acted entirely reasonably; she called 911.  The majority 

attempts to paint her as an "anonymous tipster," see ante at   , 

but she was not.  She made her phone number available to the 

police.  When they called back, she answered and provided more 

information.  This was not someone trying to hide her identity, 

nor a confidential informant.  Drawing on the doctrine of those 
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cases is simply a mistake.  See Westgate, 101 Mass. App. Ct. at 

552, quoting Commonwealth v. Costa, 448 Mass. 510, 515 (2007) 

("[T]he reliability of citizen informants who are identifiable, 

but may not have been identified, is deserving of greater 

consideration than that of truly anonymous sources").  Nor was 

the caller relaying hearsay.  It is frankly a stretch to say 

that this caller "elected to remain anonymous," ante at   , 

where the caller initiated contact with the police and then 

responded, at some length and helpfully, to the dispatcher's 

return call.4  It is in society's interest to encourage 911 calls 

such as the ones at issue, not to discourage them by 

hamstringing the police from acting -- by employing a complex 

analysis that is inconsistent with the context of an officer "on 

the beat."5  An ordinary civilian who calls 911, provides 

 
4 I note that although the 911 operator did ask if the 

caller wished to provide her name, the operator immediately 

followed up by saying "You don't have [to] if you don't want 

to." 

 
5 The majority concludes by suggesting that the police 

"could have investigated the tip by . . . approaching [the 

defendant] without immediately seizing him, to see how he would 

have reacted" -- while at the same time holding that the police 

"could not command the defendant to 'stop[.]'"  The suggestion 

is as impractical as it is legally untenable.  Passing the point 

that the word "unreasonable" does not admit of such fine 

distinctions, the man was seen waving a gun only minutes before.  

The majority's rule for responding to this tip would strip the 

police of authority to control the situation, and thus lacks a 

practical appreciation of how police officers must reasonably be 

allowed to act.  Cf. Terry, 392 U.S. at 23 ("Certainly it would 
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relatively detailed and relatively consistent information, and 

explains that she knows the information because she has 

personally witnessed it, is not unreliable for purposes of a 

reasonable suspicion analysis.  See Commonwealth v. Manha, 479 

Mass. 44, 46-47 (2018) (identifiable civilian informers more 

reliable than anonymous tipsters). 

 In short, the police here had reasonable suspicion to stop 

the defendant, and his Federal and State constitutional rights 

were not violated.  To the extent any of our case law suggests 

otherwise,6 it is at odds with the basic rules laid down in Terry 

and its progeny and followed, generally, in our courts as well.  

I respectfully dissent. 

 

 

 

be unreasonable to require that police officers take unnecessary 

risks in the performance of their duties"). 

 
6 I do not read the rescript opinion in Commonwealth v. 

Gomes, 458 Mass. 1017 (2010), as requiring a different result.  

Gomes addresses a tipster who was entirely anonymous, and who 

provided no basis for knowing the behavior of the defendant that 

the tipster reported.  See id. at 1018-1019.  This case is not 

Gomes.   

 

The other cases on which the majority relies also do not 

control this case, and I note in any event that they do not 

necessarily trace a straight line.  Commonwealth v. Pinto, 476 

Mass. 361 (2017), is clearly distinguishable, as in that case 

there was no information as to the source of the tip.  

Commonwealth v. Barros, 435 Mass. 171 (2001), did not involve 

waving a gun.  In Commonwealth v. Matta, 483 Mass. 357 (2019), 

the court found reasonable suspicion. 
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