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REQUEST FOR DIRECT APPELLATE REVIEW

Defendant Luis Claudio applies, pursuant to Mass. R. A. P. 11, for direct
appellate review of the following question, reported to the Appeals Court by

Superior Court Justice Mark D. Mason, pursuant to Mass. R. Crim. P. 34:

Do the protections from harsher punishment established for “Dookhan
defendants” in Bridgeman I apply to “Farak defendants” who are

challenging pleas based upon Farak-related grounds relating to G. L. c.
279, § 25(a), predicate offenses?

R. 10.! The reasons for this application are set forth below.

! Judge Mason’s Reservation and Report to the Appeals Court, appended hereto, is
cited as “R.”; the Superior Court docket is cited as “D.”

3



STATEMENT OF PRIOR PROCEEDINGS

In 2013, Mr. Claudio was indicted on two counts of aggravated statutory
rape pursuant to G. L. c. 265, § 23A. Mr. Claudio was charged as a habitual
criminal pursuant to G. L. c. 279, § 25(a). The habitual offender enhancements
carried a mandatory sentence of life in prison. D. 5; R. 2.2

The habitual offender enhancements were predicated in part on a conviction
for possession with intent to distribute heroin (docket no. 0579CR00960). Sonja
Farak had signed the drug certificates supporting that predicate conviction. The
Commonwealth did not timely disclose this fact to Mr. Claudio. R. 2.

In 2015, Mr. Claudio accepted negotiated pleas to lesser charges without
habitual offender enhancements. Judge Mason conducted a plea colloquy,
accepted Mr. Claudio’s pleas, and imposed the recommended sentence of not less
than six and not more than eight years in prison, with ten years’ probation to run
consecutively. R. 3; D. 9-10.

In 2018, Mr. Claudio was classified as a “Farak defendant,” and his

conviction on docket no. 0579CR00960 was vacated and dismissed with prejudice

2¢G. L. c. 279, § 25 (a) ... requires that a ‘habitual criminal’ — a defendant who
has been convicted of a felony and has two prior convictions resulting in State or
Federal prison sentences of three years or more — be sentenced to the maximum
term provided by law on the underlying conviction.” Commonwealth v. Ruiz, 480
Mass. 683, 683-684 (2018).
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pursuant to Committee for Pub. Counsel Servs. v. Attorney Gen., 480 Mass. 700,

721-722 (2018) (“CPCS”). R. 4.

In January 2019, Mr. Claudio filed a “Motion for Bridgeman [ Protections”
in the Superior Court. D. 11.

Mr. Claudio requested “that an order issue extending the protections

established in Bridgeman v. District Attorney for the Suffolk Dist., 471 Mass. 465,

472-478 (2015) (“Bridgeman 1”), prior to filing a motion to withdraw his guilty
pleas.” R. 1. Mr. Claudio sought “a ruling that if he successfully withdraws his
guilty pleas under Mass. R. Crim. P. 30(b), and the Commonwealth elects to
reprosecute him, he will not be charged with more serious offenses than those
which he was convicted of under the terms of his plea agreement.” R. 1. Mr.
Claudio further requested that “if convicted, he will face no punishment beyond his
current prison sentence of 6-8 years, with credit for time served, with 10 years’
probation from and after his incarceration.” R. 1.

In April 2019, Judge Mason held a hearing on Mr. Claudio’s motion,
reviewed the evidence, found facts, and reported this case to the Appeals Court

along with the parties’ agreed-upon question. R. 1-4; D. 11.



STATEMENT OF FACTS

Judge Mason made factual findings, which are set forth in his report. See

Commonwealth v. Yacobian, 393 Mass. 1005-1006 (1984), quoting

Commonwealth v. O’Neil, 233 Mass. 535, 543 (1919) (““The report over the

signature of the judge should ... recite or refer to facts or parts of the record
sufficient to make intelligible the question or questions of law reported™). This
statement of facts is derived from Judge Mason’s report.

During its prosecution of Mr. Claudio, the Commonwealth had been aware
of Farak’s misconduct, to some extent, since January 2013. R. 2. However, from
2013-2015, the Commonwealth did not timely disclose to Mr. Claudio the Farak-
signed drug certificates supporting habitual offender predicate conviction no.
0579CR00960. R. 2. The Commonwealth disclosed a drug certificate signed by
another analyst, which supported the other habitual offender predicate conviction,
but not the Farak-signed certificates. R. 2.

“Mr. Claudio’s plea negotiations began in June 2015. At that time, Mr.
Claudio’s counsel advised him that, if convicted, he would receive a mandatory
life sentence. Mr. Claudio’s counsel advised him that the Commonwealth’s case
hinged on whether a jury believed his accuser’s testimony. The Commonwealth
was having difficulties securing the accuser’s appearance at trial and offered to

amend the indictments to indecent assault and battery on a child under 14 and to



recommend sentences of 2 /2 years in jail on the first count followed by 5 years’
probation on the second count, with conditions including sex offender registration.
Mr. Claudio sought a disposition which excluded sex offender registration. In
general, he thought the Commonwealth's case was weak and, ultimately, rejected
the plea offer.” R. 2-3.

“On October 13, 2015, the day scheduled for trial, the accuser and her
mother were present in the courtroom. The Commonwealth withdrew its offer.
Ultimately, counsel brokered a plea agreement to lesser charges with a sentence of
not less than 6 and not more than 8 years in prison, with 10 years’ probation to run
consecutively along with sex offender registration. Mr. Claudio accepted the
negotiated plea.” R. 3.

Judge Mason “conducted a plea colloquy during which the Commonwealth
summarized the facts. [Judge Mason] asked Mr. Claudio if the facts as the
Commonwealth had stated were true. Mr. Claudio responded, ‘Not really, but
under the circumstances, I have to accept it.” [Judge Mason] took a recess while
Mr. Claudio conferred with his counsel. [Judge Mason] resumed the plea
colloquy, and the Commonwealth repeated its statement of the facts. Mr. Claudio
acknowledged he understood the facts and that the facts were true. [Judge Mason]

accepted Mr. Claudio’s plea and sentenced him to not less than 6 and not more



than 8 years in prison, with 10 years’ probation to run consecutively with a number
of conditions including sex offender registration.” R. 3.

In 2019, in support of the instant motion, Mr. Claudio submitted his own
affidavit, the affidavit of plea counsel, the affidavit of appellate counsel, the
transcript of the plea at issue, and a record appendix. R. 2. “In his affidavit, Mr.
Claudio attested that, ‘Without the imminent threat of a mandatory life sentence, I
would not have agreed to this plea bargain in 2015.” R. 3.

Judge Mason found, “In light of Mr. Claudio's comments made during the
plea colloquy, and, of equal importance, my personal observations of Mr.
Claudio’s demeanor during the plea colloquy, I accept Mr. Claudio's attestation as
factually true and entirely reasonable under the circumstances.” R. 3-4.

“At the time Mr. Claudio tendered his plea, neither he nor his counsel were
aware that Sonja Farak had signed the drug certificates supporting Indictment No.
0579CR00960. It was not until 2018 that Mr. Claudio learned that Indictment No.
0579CR00960 had been vacated and dismissed with prejudice because he had been
classified as a so-called ‘Farak defendant.” R. 4.

“Mr. Claudio has attested that, ‘as a “Farak defendant,” I will not exercise
my postconviction right of moving to withdraw my guilty pleas solely on the

grounds set forth above — risking exposure to much harsher punishment — unless



my sentence, if [ am reprosecuted, is capped at what it was under the plea

agreement, including time served.” R. 4



STATEMENT OF THE ISSUE

The parties have agreed upon the language of the question reported:

Do the protections from harsher punishment established for “Dookhan
defendants” in Bridgeman I apply to “Farak defendants” who are
challenging pleas based upon Farak-related grounds relating to G. L. c.
279, § 25(a), predicate offenses?

R. 10. No Massachusetts appellate court has ruled on this question. R. 8.
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ARGUMENT

1. Ferrara-Scott Test
Judge Mason found that Mr. Claudio’s intended motion to withdraw his

guilty pleas was viable. R. 4-7.

Said motion would be decided, pursuant to Commonwealth v. Scott, 467

Mass. 336 (2014), under the two-pronged test derived from Ferrara v. United

States, 456 F.3d 278, 290 (1st Cir. 2006). The Ferrara-Scott test is “a general

framework for determining whether government misconduct of any sort could have
been sufficiently egregious to render the defendant’s guilty plea involuntary.”
Scott, 467 Mass. at 347 n.6.

Under the first prong of the test, “the defendant first must show that
egregious government misconduct preceded the entry of his guilty plea and that it
is the sort of conduct that implicates the defendant's due process rights.” Id. at
347. “[T]he defendant must show that the guilty plea was preceded by
‘particularly pernicious’ government misconduct that was the source of the
defendant's misapprehension of some aspect of his case.” Id. (emphasis original).
Moreover, “the defendant is required to show a nexus between the government
misconduct and the defendant's own case.” 1d. at 351.

Judge Mason found the first prong of the test was met. R. 5. Mr. Claudio’s

Farak-tainted conviction was a predicate for the habitual offender enhancements.
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R. 5. The habitual offender enhancements were the source of Mr. Claudio’s
misapprehension of an aspect of the instant case, namely the mandatory life
sentence he would have faced if convicted after trial. R. 5. Thus, governmental
misconduct in the predicate conviction contaminated the instant case — the
contamination flowing from one case to the next through the habitual offender
enhancements. R. 5-6.

Under the second prong of the test, “the defendant must demonstrate a
reasonable probability that he would not have pleaded guilty had he known of [the
government’s] misconduct.” 1d. at 354-355. The “reasonable probability test” is
“a totality of the circumstances test and identifies several factors that may be
relevant to the defendant's showing under this prong.” Id. at 355. “These factors
include ... whether the evidence would have influenced counsel's recommendation
as to whether to accept a particular plea offer[.]” Id. at 355-356. Other “factors
may include ... whether any other special circumstances were present on which the
defendant may have placed particular emphasis in deciding whether to accept the

government’s offer of a plea agreement.” Id. at 356, citing Commonwealth v.

Clarke, 460 Mass. 30, 47-48 (2011).
Judge Mason found that the second prong of the test was also met. R. 5.
Mr. Claudio reasonably considered the Commonwealth’s case to be weak. R. 5-6.

Nevertheless, with the advice of counsel, Mr. Claudio reasonably placed particular

12



emphasis during plea negotiations on “special circumstances,” namely the prospect
of a mandatory life sentence were he to be convicted after trial. R. 5-7.

Judge Mason also found guidance in Commonwealth v. Williams, 89 Mass.

App. Ct. 383 (2016), in which the Appeals Court reasoned, “To the extent the
defendant's plea resulted from a desire to avoid the risk of a twenty-year prison
term, a sentence that would not have been permitted after the predicate offense was
vacated, the defendant's decision to plead guilty was not a correctly informed one.”
Id. at 389-390. 3

Judge Mason concluded that the reasoning in Williams would apply here,
because a predicate conviction supporting the mandatory life sentence upon which
Mr. Claudio premised his plea was dismissed with prejudice as a result of Farak-

related governmental misconduct. R. 7.

3 The Appeals Court in Williams remanded the case to the Superior Court for
further proceedings and findings. Id. at 391. Thereafter, a Superior Court justice
allowed the defendant’s motion to withdraw his guilty pleas. See generally
Commonwealth vs. Williams, Plymouth Superior Court, Nos. PLCR2010-00432,
PLCR2011-00211 (Aug. 18, 2017).
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2. Bridgeman I Protections

The parties agree that Mr. Claudio is a “Farak defendant.” R. 5. See CPCS,
480 Mass. at 705 (defining “Farak defendant”).

The parties also agree that Bridgeman principles may apply to Farak
defendants as well as to Dookhan defendants. R. 8. See Bridgeman I, 471 Mass.
at 467 n.4 (defining “Dookhan defendants™); CPCS, 480 Mass. at 725
(governmental misconduct behind Farak crisis more egregious than governmental
misconduct behind Dookhan crisis).

Indeed, prior to CPCS, the Hampden District Attorney’s Office agreed to
extend Bridgeman [ protections to defendants “in Farak cases in which convictions
are set aside but remain subject to prosecution.” See Commonwealth vs. Cotto,
Hampden Superior Court, No. 2007-770, at 78 n.38 (Jun. 26, 2017); R. 8-10 & n.1.
See also CPCS, 480 Mass. at 720 n.9 (factual findings in Cotto were uncontested).

Applying Bridgeman [ protections to Farak defendants makes sense, because
the Dookhan and Farak crises have raised similar due-process concerns. See, e.g.,

Bridgeman v. District Attorney for the Suffolk Dist., 476 Mass. 298, 333 (2017)

(“Bridgeman I11”°) (Lenk, J., concurring) (““‘we cannot turn a blind eye to the
potential costs of the looming crisis of thus far undetermined magnitude caused in
western Massachusetts by Sonja Farak, yet another rogue chemist employed by a

State laboratory”); Commonwealth v. Martinez, 480 Mass. 777, 796 (2018) (“Drug
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convictions in more than 21,000 cases have been invalidated as a result of the
misconduct of Annie Dookhan at the Hinton laboratory, and drug convictions in
thousands of other cases have been invalidated as a result of the misconduct of
Sonja Farak at the State Laboratory Institute in Amherst”).

This Court, when it fashioned a remedy for Farak defendants in CPCS,
proceeded from the “Bridgeman framework™ and the “four fundamental principles

of our criminal justice system” underlying Bridgeman II. See CPCS, 480 Mass. at

722-725, quoting Bridgeman 11, 476 Mass. at 315-317.

One of the fundamental principles in the Bridgeman framework is that
“relief from a conviction generally requires the defendant to file a motion for a
new trial.” Such a motion is usually required because, without it, ‘we cannot be
sure that a defendant wishes to accept the risk that the Commonwealth will retry
the defendant rather than issue a nolle prosequi.” Id. at 723-724, quoting

Bridgeman II, 476 Mass. at 316 & 323.

Mindful of that principle, this Court “identified concerns that were
discouraging these defendants from seeking that relief. The most significant was
the risk that, if their motion for a new trial were granted, the Commonwealth could
reprosecute them not only on the charge to which the defendants had pleaded

guilty but also on any charge that was dismissed at the time of the plea, and seek a
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more severe sentence, especially where the dismissed charge carried a mandatory

minimum sentence upon conviction.” Bridgeman II, 476 Mass. at 307.

To address those concerns, this Court created a rule, “removing the barriers
that made defendants reluctant to file motions to withdraw their guilty pleas.”

Bridegeman II, 476 Mass. at 308.

This Court held “that in cases in which a defendant seeks to withdraw a
guilty plea under Mass. R. Crim. P. 30 (b) as a result of the revelation of
Dookhan’s misconduct, and where the motion is allowed, the defendant cannot (1)
be charged with a more serious offense than that of which he or she initially was
convicted under the terms of a plea agreement; and (2) if convicted again, cannot
be given a more severe sentence than that which originally was imposed. In
essence, a defendant's sentence is capped at what it was under the plea agreement.”
See Bridgeman I, 471 Mass. at 477.

Bridgeman [ protections “account for the due process rights of defendants ...
[and] the integrity of the criminal justice system.” Id. at 476. They also rest on the
equitable principle that, in cases of egregious government misconduct, “the
Commonwealth cannot simply reprosecute the [defendants] as if the plea
agreements had never existed, thereby giving the Commonwealth a second bite at
the proverbial apple in its efforts to convict the [defendants]. Instead, the

Commonwealth must be held to the terms of its plea agreements.” Id. at 476-477.
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Here, Judge Mason found that Mr. Claudio’s intended motion to withdraw
his pleas implicated Bridgeman I principles. R. 9. Mr. Claudio planned to
challenge his pleas solely on Farak-related grounds. R. 7. But Mr. Claudio would
not move to withdraw his pleas and risk exposure to substantially harsher
punishment unless granted Bridgeman I protections first. R. 7.

Judge Mason found, “The risk Mr. Claudio would undertake were he to
proceed without Bridgeman [ type protections is considerable. His concern is
reasonable. Presuming Mr. Claudio successfully argues a motion to withdraw
guilty plea, he would face a minimum mandatory sentence of 10 years on each of
two counts of aggravated statutory rape pursuant to G. L. c. 265, § 23A.” R. 7-8.

Judge Mason thereby concluded that it would be consistent with Bridgeman
principles and policies to extend Bridgeman [ protections to a Farak defendant,
such as Mr. Claudio, seeking to withdraw guilty pleas under Mass. R. Crim. P. 30

(b), as a result of the revelation of Farak’s misconduct. R. 8.
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STATEMENT OF REASONS WHY DIRECT APPELLATE REVIEW IS
APPROPRIATE

Judge Mason, with the consent of the parties, determined that the question of
law presented herein is sufficiently important to report to the Appeals Court under
Mass. R. Crim. P. 34. Indeed, the reported question is a question of first
impression which is of such public interest that justice requires a final

determination by this Court. See Mass. R. A. P. 11(a).*

In Bridgeman II, this Court created a “new protocol for case-by-case
adjudication” of “thousands of drug cases affected by Dookhan's misconduct”; in
CPCS, this Court caused “the drug convictions of the so-called Farak defendants”
to be vacated and dismissed with prejudice See Martinez, 480 Mass. at 797.

However, other issues stemming from the drug lab crises are yet to be
resolved. For example, “the constitutional due process obligation to refund fees,
court costs, and restitution paid as a consequence of an invalidated conviction”
may apply to “a sizeable percentage of the defendants whose convictions have

been invalidated because of Dookhan and Farak’s misconduct[.]” Id.

4 This Court recently granted an application for direct appellate review presenting a
question of whether Bridgeman I should be applied retroactively. See
Commonwealth vs. Camacho, DAR-26637 (Feb. 6, 2019). In Camacho, a
Dookhan defendant withdrew his prior plea and tendered a new guilty plea in
2013, without the benefit of Bridgeman I protections. Id. at 2. He now avers that,
when he repleaded, “He did so under the belief that if he went to trial, he was
facing a maximum penalty of 22.5 years and not the 6-8 years he was originally
sentenced to.” Id.
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Likewise, a sizeable percentage of the defendants whose convictions have
been invalidated because of Dookhan or Farak’s misconduct may seek to withdraw

guilty pleas, pursuant to Commonwealth v. Scott, 467 Mass. 336 (2014), because

an invalidated conviction served as a predicate for a habitual offender sentencing
enhancement that bore on a decision to plead guilty in a subsequent case.
Depending on the facts, some motion judges may find that “Farak’s
misconduct in the [prior] case is far too attenuated from the defendant’s [instant]
case to meet the express egregious misconduct requirements set out in Scott and

Ferrara.” See Commonwealth v. Wallace, 92 Mass. App. Ct. 7, 9-12 (2017).

However, among the tens of thousands of defendants afflicted by Dookhan
or Farak’s misconduct, there is also “the possibility that governmental misconduct
in one case could contaminate another case[.]” Id. at 12.

As Judge Mason recognized, “That sort of ‘contamination’ is at the core of
Mr. Claudio's motion.” R. 5.

Therefore, where, as here, a motion judge finds a defendant to be
legitimately concerned about the harsher punishment which could follow the

allowance of a viable Ferrara-Scott motion based on drug lab misconduct, that

defendant should be afforded the due process protections of Bridgeman I,

regardless of the whether the analyst was Dookhan or Farak.
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This Court should continue “removing the barriers that made defendants

reluctant to file motions to withdraw their guilty pleas.” Bridgeman II, 476 Mass.

at 308. “The due process rights at stake here, ‘the opportunity to be heard at a
meaningful time and in a meaningful manner’ weigh heavily in Scott's remedial
calculus for two reasons: the serious and ongoing collateral consequences to the
class of defendants convicted on the strength of Dookhan’s [or Farak’s] tainted
evidence; and the necessity to avoid unnecessary delay ... in providing these
defendants a ‘meaningful’ opportunity to establish prejudice from Dookhan’s [or
Farak’s] misconduct.” Id. at 336 (Hines, J., dissenting), quoting Bridgeman [, 471
Mass. at 479.

Respectfully submitted,

/s/ Andrew P. Power

Andrew P. Power

P.O. Box 1419

Marblehead, MA 01945

BBO # 685580

(617) 202-9060
appower@powerappeals.com

Date: 06/12/2019
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COMMONWEALTH OF MASSACHUSETTS
HAMBDEN GOUNTY
Public Docket Report

{ate

Dngeription

AZM 22013
1212013

121122013
kAP iy

122018

OBA02014
OTR4/3044

FHBGR204

nREny .
ey
niizos
126k
TS

OTIR4014

CTEGR04
PR 4

Q78020

120122013

fenai2o1s |

12013
12122018

RECEALC LI
 05/22/2014

ors0201a

el

‘5}4'

10

. Indictment retumed
RE: offonse #4 Ponally Enhancoment Under 270250

RE offense #Z Ponalfy Enhancemont Under 270086y

. Habe for argignmant issued ret 13710148

HAppearance of Deft's Al Nicholss J. Raring
 Deft arrsigned before Court

| Bommittes for Public Counse! Services appointed, pursuant to Ruls 53

Deft waives rending of indictments

- REOffense 1:Plea of not guity
 RE Offanss 2Pea ofnotgutty
Bl sat by agreemant $25 000,00 cash/ $250,000.00 ety without

prejudics as pasted in 1323CRE277 vrdered transfermed with
eordditions: atay sway & no contadt fram victing In case, no
unsupsrvised contact with children under the age of 18 (John §.
Fermra, Jusioe)
Boil waming resd (Ferars, J) ,

Letter sert 1o Springfeld District Count requesting ball in case

. ¥13T3cBTT

Assigned to track "C" see scheduling order
Racognizance form fled,

.. Traeking deadiines Active since retum dete

[Fredrial conference reportfled
MOTION by Defi: for issuance of pradrial suremens for third-party

L e

Affiiavit of counsel in support of defendant's motion for sumemong of

| thirgepaty records
. MOTION (P#8) sllowed (Mary Lou Rup, Justice).

{Dwvery Notice and Surmmens lsmied an 77302014 (o tha Kegper of the

Records of Department of Chitdren & Families, Holyoks {0 produce
raeoida by B/20/2014 1o the Clark of the Superior Court

{Iwyer; Motice and Surmmons issued on 73072014 10 the Keeper of the
Records of Depsrimant of Childran & Families, Springfield 1o produce

. Jeconds by B2B/3074 1o the Clark of the Superior Cout
(Cweyery Notice snd Summoens fssued on 7/30/2014 1o 1he Keeper of the

Recorde of Dr, Blizebeth Baker, M0 to producs revords by 5/29/2044 to
the Clerk of the Superior Court

{Dwyet} Notics and Summans issued on 73002014 to the Keaper of the

Records of Baystate Ghildrens Speciatty Center 1 produce records by
WEH20714 to the: Clerk of the Supsrier Court

Prinfed: OROTR2018 1558 pmy Case No. 18780R01314
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CRTRZIH-GE COMMONWEALTH OF MASSACHUSETTS
HAMPDEN COUNTY
Public Docket Report
(T ERQE T4 11 {Dwyer} Mnﬁm am% $ummwa mwed on é’!ﬁ&izﬂﬁ m the me of the
Reconds of John Ashley Kindergarten to praduce records by 82672014
o _mmm@rkt}fwswpamrwm e
OBfzE0t4  Dwysr records from Jofin Asfiey ?;‘md&rganm mmwed . _
QBrabi2ng. . Dwyer records from Depariment of Children & Families mc&w@d o
QORI0I2014 12 Frotective Order ssued for defense sounssl access to presumpl vaiy
. o - privilened records (C. Jeffrey Kinder, Justios)
12M0M04 13 Reguestfor inberpreter by Luis Cleudic
R PIaic ! 14 ?e&ncian! files MOTION o continus Final F“w’fnal t‘.’.“:«:mé‘e;rem&s am
Cfria
1RAGI2014 MOTION {F’#Ml Miwwef:i wic zm}mmn 31’11 115 “§ mat z«fzﬁlm !F*%- T{:
o e 8. Page, Justics). . ,
1RG4 18 WOTION by Deft: to Modify 7 ?*rmmm Ordw o
121182014 MOTION (P#15) Allowed, parties to expcute prf:ftﬁctwe c;rdm {"E"ma .
... Ppage ustice) Copies foxed 121162014 ey et
jugrsents 18 MOTION by Dommenwealth: to Continue F‘F’TH pu Friday 232?31’-‘
DRIABRUTE  MOTION (P#18) allowed (T, Jeffray Kinder, Justice)
CRf262018 17 Commonwealth fi files Witrsss List i
parzsfaing 18 MOTION by Commonwealth: Farmmtaman t}f i:x;&er‘k '{Mttmmy o
ORIZEAS 18 Commanwsalth flas Nofifination of Inent 1o introdues Testimony
L. ... Regarding Firest Complaint
 URRTA0E a0 MOTION by Gommonwaslth: for an mz::immmi ﬁ;mmmmams x:xf "hﬁ
 prosspective Jurors, or Altwrnatively for Attorney Conducted Yoir Di,e
penawizots 31 Commonweaslth fles Joint Motion to Continys Triel Date
OZATR0ME  MOTION [P821) allowed withowt opposition (Kinderl)
G208 22 Appearence of Commonweslti's Aty Carrie M. Russell
ORUTTI201E 23 Gommonweaalth files Btatemant of iImpact Pursuent ta M. !;.‘ L. (3 ??8
L Sechont@F il xn
 QRAATIZONE 24 Protantie Qrder wsﬁuﬁd fc:xr f?*msex:utsrag At’tc:rm-\g BINESS !cz
o o  presumpliively privileged records (Kinder,J.) —
O4L272015 25 MOTION by Dadt for lssuancs of predrial summaons for ihard-mny
e ... . reconds
DaRZIRME 281 Affideaitof muﬁmi in w;ﬁpm m* d@f%dan?s mmlﬂﬂ fm* BUMITIONS m
N ... . third-parly recards
DSOY2018 28 Requestfor Interpreter hy La.w C&iﬁwm o
O5/08/2018  MOTION (Pe28) sllowsd {Danlel A. Ford, Jusizm; o _
| OBF2018 ¥ {Dwyer) Notice and Bumimons issued oy 5M1/20158 w the Kaapef a% ths

Recards of Department of Children & Families, 140 High Street,
Springlield, MA fo produce msords by 8711/2015 to the Clark of ths

Buperior Court

Primad: OSATAA01E 1253 pm Came No, 13730R0O134
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COMMONWEALTH OF MASSACHUSETTS
HAMPREMN COUNTY
Pishalic Docket Report

YRR

0811720185 Pt {Dwyer) Notice and Summons issued on 51112015 to the Keeper of the
Resordy of Depariment of Children & Familiss, 261 High Btrast,
Holyoke, MA it praduce records by 81172015 to the Clerk of the
Supatior Court

DBRASID15 28 MOTHIN by Gammqnmaﬁh ica madify ths p:owctwa ozdm to smrmi

e oupying of Dwyer records
052602015 L NMOTION (PH29) allowsd {"&"ma 18 ?«"ﬁga, duaﬁm)
GEROIR0IE Dwyar records from Depsitmend of Chiledners & i’-"armﬁae. m@etvmd

ORI E 20 Profeotive Order issued For delanse coungel access o pmwmmm&y
privileged reconds (Tina 8, Pege, Jusfios)

06/00/2018 31  Reguestfor interpreter by Luls Claudio
DEOXAME 32 Filed: Joint Pre-Tria) Memorandum , L
DRSS 33 MOTION by Defl: o modify pmmﬂwe Qnﬁm L

CRAIR0IE  MOTION (P#33) allowed (Tina 8. Paga, Juslm} L .
DEOMRVIE 84 MOTION by Commonwaalth for session assignment snd cﬁm Nm‘am o
06032018 MOTION (Fea4) aliowed (Tina §. Page, Justice).

08M3201E 35 Deft files antivipated witnesses for the defencant

0820156 “Converted and manyal deta; Gonverted from Mam{:‘awt Lfta. ﬁaaﬁm or

mmi:zm{cmmm} Rafer oy case file for assessmants, dishurssments,
~and receipt velidations,* .

TR NI B YR Om 1RAA12013 $2&"§§3i} Qi} WES remwaﬁ ft)r cREe HBCW’?{M 3&’?3‘}4
funds recaived by the sursty Edwin Ramirsz Valentin, The defsndant in
e cass is Luls Claudio.

A of the date of conversion g remaining balanca of 32 500,00 was
. conwerled for BAL.

OTIGIR015 Event Reaul Page
The fliowing event Jury Trial schedulad for 0711872018 08:00 AM has
DEEN resuked & folowa:
Result Rescheduled
Regson By Court prior o date

. . Appeacedt S B
oFMdRMs 38 _.Gammanwemith & Mahmnmmnﬁm&: o L
QYMHENS Event Result Rup
The following event: Jury Trial schedulad for 07/1422016 08:00 AM has
ety rosuibad e foliows

Resull; Not Held
Resson: Request of Defencant
 Appeared:

0732018 37 MEMORANDUM & ORDER: R R

of findings pursugng b G LOZTE816F

ORAZRAZ0TE 38 Commonwsaith’s  Applisation for certificats au;z;scm t:f at:t:on 10 BRCUrR
attendance of oub-obstate withess L

QBA2B20E 38.1 Affidavit of

 Printed: 0BAT2019 12083 pm Case Mo 13700R01314 Page: 7
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CRTRIMDG-CR

COMMONWEALTH OF MASSACHUBETTS
HANMPREN COUNTY
Public Docket Roport

meDanough

00801 S &:wm i‘%es&ust
The following svent: Final Pre-Trisl Conference scheduled for 10/0B72015
(9:30 AM has bean mauled o follows:
... PResult Msld gs Seheduled
1W0B201E 38 Joint PreTrisl Memorandum files:
YORRIIS 40 Inferpreter redliested. B
TOH3A2015 Event Result Malondugh
Thie following avent: Jury Trial scheduled for 10/13/2013 05:07 AM has
been rasultad as foiltws:
Resull: Not Held
.. ... . Remon Twnsferedip snothersession L 0 .
113205 Evant Resul: Mason
The following event: Jury Trisl scheduled for 032015 0200 AM hag
b resulted as follows:,
Resut Not Held
v . Beasom Regoest of Commonwesith o
WH2018  Endorsement on Mofion in limine fo | {#53 B ALLC}WED Masgon
1ERS 4% Inbarprater raquestsd,
o Aoplies To: Glawdie, Lule T Defendant) e
1132018 42 Witnases list
of Anticipated Withesses for the Defendant
e Applips To: Claudio, Luis T (Defendant)
WDEROE 43 Witness fist
Commanwaalth
L Applies To: Commenwaalth (Prosacular) e
10432018 44 Dafendant's  Molianin imine to to ¥ mw:ﬁa immﬁumrt of a&ddztmna
L - Complaim, BEvidence
WME2MEs Endorgement on Motion i i:mm m {#&id '.‘}) ;&LLC)WFB o smon
1132018 Ab Dafendant's Motion in limine to Exclude Progosed Expert Taatzfrmy on
o the Lack of Physical Treuma io the Gomplaining Witness e
102018 . Endersament on Mation in fiming 1o, (#68.0) DEMED . . Mason
02015 443 Defendant's  Molion in imine (o Exgiuge Propossd E:an Tw&smony on
the Dynamics of Child Sexual Abuse and or Reqgusst for Wolr Dire Hearing
. . onits Refimbifty AR L
IR0 47 Defondant’s  Moton in umm@ far me ?mh fmmg Uﬁe z:;f ti"m wrm Mason
. ) g . Wietm® L
wyadis 0 Endorsementon thion in !wmmfw (#43 0} Au {)WEQ Mason
10MBR0E _ Endorgement on Motion in limine by, (844,01 DENIED . Mason
iAol 48 Dedendant ‘s Motion in fimine for Order Prohibiting the terms “%naﬁia Niason
Wictis Unit" and "8y
Printed: OSK7/201% 1283 pm Casa Nor 13700RO31S Page: 8
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CHETHATONOR

COMMONWEALTH OF MASSACHURETTS
HAMPREN GOUNTY
Pubilc Docket Report

WS, e e o

Fnﬁﬂmmmﬁni on Mnﬂam in hmxma fmr {#—46 Q} ALL{)WE‘L} o

Mason

12015 48 Defendant’s Molion in liming to ba sested st Table with uwﬂwi C . Mason
132018 . Endersement on Motion in limine for  (#48.00 ALLOWED - Mason
0M3RMs 84 Dedondant 's  Motion in liming for Sequestration of All Withesses: . Mason
10AB046  Endossement on Metion in Brine for  (#85.0) ALLOWED  Mason
FIUSKIFALES #1 Dpfendant 't Motlan in folns te suppress Oier Exoiuding E‘a‘:‘uiﬂ&m& smd WMason
. Teglimony Regarding the Deterndant's Prior Convictions e
132018 Endorsament on Motion in fimine for, #51.0% ALLOWED fasan
L Cin paot and dended i pant see pleading o
RLUSR TS 82 Datendant s Botian for Voir Dive of Chi ws Wztnaﬁa to ciefmrmma Mason
L epetence o lestfy R
WAE0S  Endorsement on Motion fw {#52 {3) mmws:‘s:) N  Mason
02018 88 Commonwealth's Motion in liming to Admit Stetemants m‘ zm stfmmm o Mwepa
TR0 £4. Commonwaalth's  Motion in imine Io Impaach the defendand with prier Iamnn
: R Jonvictions should be bestify S
0AY2018 Endorsement on Motion in limine to | (54, m MLWH} . Mason
TOAR01S 85 Genaral somrespondence regarding Change of Plea f‘?‘fm...“_ : e
104472015 88 Defendant waivas rights. CMason
101402018 67 Finding on plea of guilty. Mason
142015 Event Result Mk
The fotitsdng svent Jury Trial acheduled for 1071422015 0007 AM has
been regulied ag follows
Result: Not Held as Scheduled - Ples
e _ Reagon: Plea Offered
10M 4R E Detendant sentenced:
Sentencs Uate: TUAWA01E Judige: Mason, Mon, Mark D
Uhargs € 1 RAFE OF CHILD, STATUTDRY o285 §23
Brats Prison Sentencs
Staie Prison Senfence-Not Lass Than: 8 Years, 0 Months, § Days
State Prson Sentenca-Not More Thar: 8 Years, { Montha, O Daya
Gened Primary Charge
Sommitted o MG - Cedar Junchion (8t Walpole)
Credits 41 Days
Financials
Dosket Typs Legal Counsel Fee gssessed. Amount $150.00
Misoslaneous Dptions
. Frather Grders of the Coyrty Gredit by agreement
| Printed: OBIOM201G 12:53 pm Case Mo 1874CROI314 Page: 8 |
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CIRTHRETOG-OR

COMMONWEALTH OF MASSACHUSETTS
HAMPREN COUNTY
Public Docket Report

1472018

1001402015

1042015

041015

tREE Uut

1211852018

oMo
10M42015

12R12015

121412018

58

ez,s

$0M412018

58

12208

811

S S

lasued o this date

bAliE For Bentancs (Fist 6 charges)

 BeniOm TOM4Z015 145008 0

 Defendant warned pursiant 1o aisen smms C:xi. 5.2 a &“}2@{"3 R
 Defendant wamed pursuant io habitual affendar ﬁimui@ Gl.g ??‘9 §25{d_

| . Mason_
 Mason

Notice given to defendan of duly (o register as 8 sex offendsy,
Defendant warned @3 to submission of DNA Gl ¢ 2B, §3

Dfendant sartanoed:
Bentensce Dite: 10 4GR0E Judge: Mason, Bon, Mark D

Charge % 2 INDECENT ARE Ob CHILD UNDER 14 6265 §138
isoslianeous Options

Futiter Orders of the Court from and sftar 13-1314-1, see Proposed
cohditions of Protation

Prestabizn
Frobation Type: Kisk/Nead Probation

.. Duratier: 10 Yesrs, 0 Months, 0 Days

Ciffanse Dispogition:
Charge $1 RAPE OF CHILD, BTATUTORY ¢ 265 §28 B2 RAA
Diater 100142016
Method: Hearing on Pleas Offer/Ghangs
Code, Gulity Plea
Judge: Magon, Hon, Mark D

Charge #2 INDECENT A&E ON CHUD UNRER 14 0268 §1508
FEESBA-A
Date; 1071442016
Method: Hearing on Plae OferChangs
Cods; ol Plea
- Judge: Magon, Hen, Mark D

General coruspontents mg;ardmg & wmmﬁwmm’& mesmﬂ wmﬁ kmaa
of Probation

’{Wﬂe‘?ﬁ'fﬁ_ U
wohsaos
&6

Endorsament on ?sim:m t:d‘ (ﬁm ﬁ} ALLQWE[B

Disposed for statistical purposes

Defendant’s  Motion to ravise and rewcke gontance gumum‘xs i Mosg, R,

Crim P29 o
Encorsemant on Motmm m Rm%& :emti Rw:akaa amtama (Furwam ét:

Maes. R Criny, P. 28], #80.0): GENIEDR
without prejudics. Defendant may rafila his Motion sppending an Affidavit

taferencing and including the medios! records set forth in Paragreph 1.

The following form Was ganeraiad:
A Tianrs Notice wa generpted Gad sant i
Dsfendant Luis T Claudio

R_&ttﬁm&y' Carrie Marie Russell, Bsq,

Afﬁdamt of me» "T. {‘;iauc{

. Masan

. Ve

Mason

Mason

Brinted; 03072008 1482 pm Coape No; 137D0RDIIM

Page: 10
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GRYRITA-CR COMMONWEALTH OF MASSACHUBETTS
HAMPLEN COUNTY
Publie Docket Report
%‘f’fﬁf?(}‘?& __'_'___‘_.Emimamantm Matsm t;:wawa feesa {#M 13) ALLQWED . Mason

VE0ian1e Allorngy appearanGes
On this date Michotas John Raring, Bsq. dismissediwithdrawn as Appointed
- Ingigent Qefendant for Defendant Lule T Glaudie L

%‘ifééééﬁizs téz Altmney Rppearance
O this date Andrew Paul Power. Egg. added as Umnited Appearants
 Gounsel for Deferrgant Luis T Glaudio

092018 83 Defendant’s Molion for transeript PR
BT Engorsemeant on Motion for vamsmigﬂ {#’3& {3} &LWW&EZ« Maaon

Judge: Mason, Hon Mark D

GU2B2018 B4 Dafendant 's Motion for Bri dg&mnﬁpmﬁmzmrm
_h. Mason, J, in Franklie County

QuaBae G4 Affdovit OF appeliate counsel

01282018 842  Affidavit of plea counsal

Gieagfaog 643 Aldeeltofdefendant

GRIRBR012 B Gnmmeﬁwaaﬁm M&mﬁrandum i a;apmtzmz m

(MABRMG 68 Habaasr Gmpw far ﬁ«eﬁw&am &suad t:; M@mmhumm "I“wz{;mm G&ntm -
Briggewsisr retumable for (47172018 02:00 PM Motion Hearing. for
. trangport to Hampshire County, 1o by heard before Jutge Mason,

Q4162019 66 Interpreter requosted.

QA HI0S Afhomey Bppearance
O ihis date Carie Marie Russel, Esq. dismissediwithdrawn as Altomeay
for the Commonwealth for Prosecitor Commonweslth 0

DA TRME &7 Arney sppearante
Cin this date John A Wendet, Bsa. sdded ss Atomey Tor the
Commongealth for Prosecutor Comtmonweaith

a17F209% Event Result: Motion Hearing schaduisd on Mason

DA TA010 02:00 PM

Has baory Hedd as Sehaduled

Comrnents: Held in Harpshirg Suparor Cowt

Mo Mark 2 Mason, Prasiding

Shaff:
Brian Dolaher, Assistant Glerk Magistnate
Wichae! T Sarnack], Baq., sssistant Olork Magistrste

D4/EE2010 &8 s Notice of ressrvation snd report 1o the sppeals court (. Mason) M. Smw
Appeals Court

Applies Too Bvent Judge: Mason, Hon, Mark 3

Printed: (8O72018 1553 pm Gaae No 137BCRO1344 Page: 14
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COMMONWEALTH OF MASSACHUSETTS

HAMPDEN, ss. ' SUPERIOR COURT
: CRIMINAL ACTION
No. 1379CR1314
' HAMPBPDEN
COMMONWEALTH SUEERI@R@C‘? @Lqﬁg%{
FILED
. APR 2 6 2019

LUIS CLAUDIO - B £ % % -~
RESERVATION AND REPORT TQ THE APPEALS COURT OF SFURis -

This action arises out of the Defendant’s request that an order issue extending the
protections established in Bridgeman v. District Attorney for the Suffolk Dist., 471 Mass. 465,

472 — 478 (2015) (“Bridgeman I'", prior to filing a motion to withdraw his guilty pleas. In

particular, the Defendant seeks a ruhng that if he sucéeésfulljz withdraws his gullty plé'cis under

Mass. R. Crim. P. 30(b), and the Commonwealth elects to reprosecute him, he will not be
charged with more serious offenses tﬁan those which he was convicted of under the terms of his
plea agreement. He further requests that, if convicted, he will face no punishment beyond his
current prison sentence of 6 — 8 years, with credit for time served, with 10 years probation from
and after his incarceration.

Mr. Claudio’s case presents the question whether protections from harsher punishment
established for “Dookhan defendants” in Bridgeman I apply to “Farak defendants” who are
challenging pleas based upon Farak-related grounds relating to G. L. ¢.279, § 25A, predicate
offenses. After consideration of the parties’ written filings and oral argument, I am reporting

Mr. Claudio’s case to the Appeals Court along with the parties’ agreed upon question.

“h.v/la m:u_:p




L. Procedural Background

The affidavit of Mr. Claudio, the affidavit of Mr. Claudio’s plea counsel, the afﬁdavif of
Mr. Claudio’s appellate counsel, the transcript of the plea at issue, and affidavit appendix
establish the following facts:

In 2013, the Defendant, Luis Claudio (“Mr. Clandio™) was indicted on two counts of |
aggravated statutory rape pursuant to G. L. ¢. 265, § 23A. Mr. Claudio was charged as an
| habitual offender pursuant to G.L.c. 279, § 25A, based, m part, on a predicate conviction for
possession with intent to disEribute heroin (Indictment N:o. 0579CR00960). As euch, Mr. Claudio
was facing a mandatory sentence of life in prison if coﬂvicted aftertrial. See Commonwealth v.
Ruiz, -480 Mass. 683, 683 - 684 (2018).

During its prosecﬁﬁon of Mr. Claudio, between December 2013 and March 2(.)"'1 4, the
Commonwealth released 113 pages of discovery including two copies of a drug certificate signed
by Assistant Analyst James Hanchett in 1998, which supported one of the habitual offender
predicate convictions, The Commonwealth did not timely disciose, however, the drug
cettificates supporting the other predicate conviction -- Indictment No. 0579CR00960. Those
certificates were signed by Assistant Analyst Sonja Farak.

In fact, the Commonwealth had been aware of Ms. Farak’s misconduct, to some extent,
since January 2013. Ms. Farak was convicted in January 2014, of evidence tampering, uniawful
drug possession, and theft of a controlled substance. At the time Mr. Claudio tendered his plea
on October 13, 2015, various investigations into Ms. Farak were ongoing. See Committee for
Pub. Counsel Servs. v. Attorney Gen., 480 Mass. 700, 706 -720 (2018).

Mr. Claudio’s plea negotiations began in June 2015. At that time, Mr. Claudio’s counsel

advised him that, if convicted, he would receive a mandatory life sentence. Mr., Claudio’s




counsel advised him that the Commonwealth’s case hinged on whether a jury believed his
accuser’s testimony. The Commonwealth was having difficulties secu;ring the accuser’s
appearance at trial and offered to amend the indictments to indecent assault and battery on a
child under 14 and to recommend sentences of 2 % years in jail on the first count followed by 5

years probation on the second count, with conditions including sex offender registration. Mr.

Claudio sought a disposition which excluded sex offender registration. In general, he thought the

Commonwealth’s case was weak and, ultimately, rejected the plea offer.
On October 13, 2015, the day scheduled for trial, the accuser and her mother were'present
in the courtroom. The Commonwealth withdrew its offer. Ultimaﬁely, counsel brokered a plea '

agreement to lesser charges with a sentence of not less than 6 and not more than 8 vears in

prison, with 10 years’ probation to run consecutively 'aldng with sex offender registréﬁori. Mr, .

Claudio accepted the negotiated plea.

I conducted a plea colloquy during which the Commonwealth summarized the fécts. I
asked Mr. Claudio if the facts as the Commonwealth had stated were true. Mzr. Claudio
responded, “Not really, but under the circumstances, I have to accept it.”” I took a recess while
Mr. Claudio conferred with his counsel. I resumned the plea coiloquy, and the Commonwealth
repeated its statement of the facts. Mr. Claudio acknowledged he understood the facts and that
the facts were true. I accepted Mr. Claudio’s plea and sentenced him to not less than 6 and not
more than 8 years in prison, with 10 years’ probation to run consecutively with a number of
conditions including sex offender registration.

In his affidavit, Mr. Claudio attested that, “Without the imminent threat of a mandatory
life sentence, I would not have agreed to this plea bargain in 2015.” Claudio Affidavit at para. 8.

In light of Mr. Claudio’s comments made during the plea colloquy, and, of equal importance, my




\'./— \
J

;
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personal observations of Mr. Claudio’s demeanor during the plea colloquy, I accept Mr.
Clandio’s attestation as factually true and entirely reasonable under the circumstances.

At the time Mr. Claudio tendered his plea, neither he nor his counsel were aware that
Sonja Farak had signed the drug certificates supporting Indictment No. 0579CR00960. It was
not until 2018 that Mr. Claudio learned that Indictment No. 0579CR00960 had been vacated and
dismissed with prejudice because he had been classified as a so— called ‘;Farak defendant,”

Mr. Claudio has attested that, “as a ‘Farak defendant,’ I wiﬂ not exercise my
postconviction right of moving to. withdraw my guilty pleas solely on the grounds set forth above
— risking exposure to much harsher punishment — unless my sentence, if 1 am reprosecuted, is |
capped at what was under the plea agreement, including time served.” Id. at para. 14. He
consents to the report of a question to the Apbeais Court, pursuant to Mass. R. Crim. P. 34, as to
whether the protections from harsher punishment established for “Dookhan defendants” in
Bridgeman I apply to “Farak defendants” who are challenging pleas solely on Farak-related
grounds relating to G. L. ¢. 279, § 254, predicate offenses.

II. Rationale for the Resenation and Report
A. Ferrara — Scotf test

Before reporting the question presented, I have considered whether Mr. Claudio’s
putative motion to withdraw his guilty plea would bear scrutiny pursuant to the “Ferrara-Scott
test.” Sec Ferrara v. United States, 465 F.3d 271 (1st Cir. 2006); Commonwealth v. Scott, 467
Mass. 336, 351 (2014). Scott was a case involving the convicted chemist Annie Dookhan. In
Scort, the Supreme Judicial Court defined a two-prong test for analyzing a defendant’s motion to
withdraw a guilty plea for governmental misconduct relying on Ferrara v. United States, 465

F.3d 271 (1st Cir. 2006). See Scott at 346. First, the "defendant must show egregious
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misconduct by the government that preceded the entry of the defendant's guilty plea and fhat
occurred in the defendant's case." Commonwealth v. Cotto, 471 Mass. 97, 106 (2015). Second,
the "defendant must demoristrate a reasonable probability that he or she would not have pleaded
guilty had he or she known of the government misoonduct." d

Mr. Claudio meets the first prong of the Ferrara— Scoit test. That -Mr. Claudio was
designated a “Farak defendant” on Indictment No. 0579CR00960 ié established. It is
uncontrovérted, further, that Mr, Claudio’s conviction on Indic_mz_cnt’ No. 0579CR00960 served
as a predicate offense in the plea at issue. Importantly; Comﬁbﬁwealth v. Wallace, 92 Mass.
App. Ct. 7,12 (2017), the Appeals Court did “not rule out thé possibility that governmental
misconduct in one case could contaminate another case.” That sort of “contamination” is at the
core of Mr. Claudio’s motion. Mr. Claudio’s attestation that, “|wl]ithout the imminent threat of a
mandatory life sentence, I would not have agreed to this plea bargain in 2015,” evinces the sort
of “contamination” necessary to meet the second prong of the Ferrara — Scott test. Claudio
- Affidavit at para. 8. |

Mr. Claudio satisfies the second prong of the Ferrara — Scott test. Under the second
prong of the Ferrara — Scort test, "the defendant must demonstrate a reasonai:ale probability that
he would not have pleaded guilty had he known of [the government's| misconduct." Secoit, supﬁa
at 354-355. "At a minimum, the defendant must aver to this fact.” /4.

Mr. Claudio not only averred that he would have insisted on going to trial, but he has met
his burden in demonstrating “that a decision to reject the plea bargain would have been rational
under the circumstances.™ Id. at 356, quoting from Commonwealth v. Clarke, 460 Mass. 30 , 47
(2011); Padilla v. Kentucky, 559 U.S. 356, 372 (2010). Inthis regard, Mr. Claudio’s belief in

the weakness of the Commonwealth’s case was borne out by the Commonwealth’s difficulties in
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securing the accuser’s presence. When coupled with the prospect of a life sentence were Mr.
Claudio to have been convicted after trial, Mr. Claudio demonstrated “special circumstanccé”

- upon which he placed “particular emphasis in deciding whether to accept the government's offer
of a plea agreement." Wailace, supra at 13, quoting Scott, supra.

The Commonwealth’s citations to Commonwealthv. Wallace, 92 Mass. App. Ct. at 12,
and Commonwealth v, Williams, 89 Mass. App. Ct. 383 (2016), are instructive but do not
advance its argument. The facts in both of those cases are distinguishai::le from those presented
herein. In Wallace, the defendant sought to withdraw his guilty plea based upon his claim that
he considered his sentence to be interrelated with a concurrent sentence he had received in a
prior case. The conviction in that prior case was vacated due to Ms. Farak’s misconduct. Buf
Ms, Farak’s misconduct was not implicated in the motion to withdraw guilty plea before the
court. The Appeals Court held that the defendant’s claim of Ms. Farak’s misconduct in the
earlier case far too attenuated from the case before the court to meet the. express egregious
misconduct requirements- set forth in the Ferrara — Scott test. See Wallace, supra at 12.
Moreover, the defendant failed to meet the second prong of the Ferrara-Scott framework, which
requires that he demonstrate a reasonable probability that, had he known of the government
misconduct, he would have insisted on taking his chances at trial. In contrast to the present case,
Wallace did nbt even aver that, but for Farak's misconduct, he would not have pleaded guilty in
the the later case. fd. at 12-13.

In Williams, the defendant pled guilty to two sets of indictments including charges which
subjected him to enhanced sentencing as an armed career criminal (ACC). The defendant sought
to withdraw his guilty pleas based, in part, upon a claim that Ms. Dookhan engaged in

wrongdoing in one of the ACC predicate offenses. The Appeals Court held that the defendant’s




appeal was premature and remanded the case for further proceedings, and noted that “Whether
the defendant would have insisted on going to trial in these circumstances is a fact — intensive
determination that must in the first instance be evaluated in the trial court.” Id. at 390. Here, the
affidavits of Mr. Claudio and his counsel, the transcripts of the plea hearing and, indeed, my own
observatidns amount to the sort of fact — finding which Williams addr&sséd.

Williams nonetheless provides guidance. As the Appeals Court expla_ined, "A mistake
regarding the direct consequences of pleading guilty, including the maximum possible sentence
of the crime charged, undermines the validity of a guilty plea." Williams, 89 Mass. App. Ct. at
389-390. That principle finds force in Mr., Claudio’s case whereas one of the predicate
convictions upon which Mr. Claudio premised his plea has been dismissed with prejudice.

ﬁ. Bridgeman I Protection

Mr. Claudio has attested that he will not move to withdraw his plea and risk exposure to
substantially harsher punishment unless, if reprosecuted, his sentence “is capped at what it was
under the plea agreement.” Bridgeman I, at 477. Were he to moveto withdraw his guilty pleas,
he would do so “solely on the grounds of Ms. Farak’s egregious misconduct and the
Commonwealth’s failure to disclose the Farak-signed drug certificates prior to his plea.”
Defendant’ s Motion for Bridgeman I protections at pages 10 — 11. Mr. Claudio maintains that,
“A denial of this motion would amount to a final order of this Court, because no motion for new
trial would follow.” /d. at 12,

The risk Mr. Claudio would undertake were he to proceed without Bridgeman [ type
protections is considerable. His concern is reasonable. Presuming Mr. Claudio successfully
argues a motion to withdraw guilty plea, he would face a minimum mandatory sentence of 10

years on each of two counts of aggravated statutory rape pursuant to G. L. ¢. 265, § 23A.
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Technically, those sentences might run consecutively, resulting in a sentence of 20 years. By
contrast, Mr. Claudio is serving a sentence of not less fhan 6 and not more than 8 years in prison,
with 10 years” probation to run consecutively along with sex offender registration.

No Massachusetts appellate court has ruled on the question of whether a Farak defendant
is entitled to a Bridgeman I type protection ensuring that if a defendant successfully withdraws
his guilty pleas based upon Farak-related grounds relating to G. L. c. 2-79, § 25A, predicate
offenses, and the Commonwealth elects to reprosecﬁte, the defendant will face no punishmeﬁt |
Beyond his or her current sentence. In Bridgeman I, the SIC stated that, “the Commonwealth
cannot simply reprosecute the [defendant] as if the plea agreement [] had never existed, thereby
giving the Commonwealth a second bite at the proverbial apple in its efforts to convict the
[defendant]. Instead, the Commonwealth must be held to the terms of its pléa agreement[.]”
Bridgeman I at 476 -477. That principle resonates in Mr. Claudio’s case.

| While Bridgeman I does not, on its face, apply to Farak cases, the parties agree that, “it is
not unreasonable to apply the Bridgeman I principle to the Farak situation because the Supreme
Judicial Court found that the misconduct surrounding the Farak situation was, if anything, more
egregious that Dookhan’s misconduct.” Commonwealth’s Memorandum in Opposition to
Defendant’s Motion for Bridgeman I Protection at page 4. See Committee for Public Counsel
Servi;e.s' v. Attorney General, 480 Mass. 700, 725 (2018) (“The government misconduct by
Farak and the assistant attorneys general was ‘so intentional and so egregious’ that harsher
sanctions than the Bridgeman II protocol are warranted”). Indeed, the Commonwealth
acknowledged that it would extend Bridgeman I - type protections to Farak defendants. See
Commonwealth v. Cotto, Hamdpen County Indictment No. 2007-770, Memorandum of Decision

and Order on Motions for Post-Conviction Relief, at fn. 38.




The Commonwealth maintains that its acquiescence does not extend to pleas taken on
G.L.c.279, § 25A, offenses. The Commonwealth posits that Mr. Claudio is not otherwise
entitled to Bridgeman I protections because “Bridgeman applies only to challenges of
‘convictions of drug crimes based on tainted evidence.”” Commonwealth’s Opposition at page 5
citing to Bridgeman I, at 478. The Commonwealth’s argument falls short.

In Bridgeman I, the SIC stated:

“Thereforé, we hold that in cases in which a defendant seeks to withdraw a guilty plea under

Mass. R. Crim. P. 30 (b) as a resulf of the revelation of Dookhan's misconduct, and where the

motion is allowed, the defendant cannot (1) be charged with a more serious offense than that

of which he or she initially was convicted under the terms of a plea agreement; and (2) if
convicted again, cannot be given a more severe sentence than that which originally was
imposed. In essence, a defendant's sentence is capped at what it was under the plea
agreement.”
Id, citing Ferrara v. United States, 372 F. Supp. 2d 108, 111 (D. Mass. 2005), aff'd, 456 F.3d 278 ' l
(1st Cir. 2006)(emphasis added). The SIC went on to state, “|O]Jur holding also will safeguard the
integrity of the criminal justice system by ensuring that defendants may challenge convictions of
drug crimes based on tainted evidence.” Id, (emphasis added).
Mr. Claudio’s plea implicates the principles articulated in Bridgeman I. First, Mr.

Claudio seeks to withdraw his guilty plea as a result of the revelation of Ms, Farak’s conduct.

Second, Mr. Claudio has challenged the drug conviction borne of Indictment No. 0579CR00960.

Nothing in Bridgeman I specifically delimits its protections to predicate offenses. Moreover, it
seems consistent with the policy underlying the protections the SJC afforded in Bridgeman I for
Bridgeman Itype protections to be extended to Mr. Claudio.
The Question Reported |
For the foregoing reasons, the trial court respectfully reports the following question for

the Appeals Court pursuant to Mass, R. Crim. P. 34: i




Do the protections from harsher punishment established for “Dookhan defendants” in
Bridgeman I apply to “Farak defendants” who are challenging pleas based upon Farak-related
grounds relating to G. L. ¢. 279, § 25A, predicate offenses?! |

IIl.  Stay Order

Further proceedings in this case are stayed in the Superior Court until further order of the

D,

ARK DMASON
Justice of the Superior Court

Appeals Court.

DATE: April 26,2019

| While the Commonwealth has opposed Mr. Claudio’s Motion for Bridgeman I protection, counsel have agreed
upon the language of the question reported.
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