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REQUEST FOR LEAVE TO OBTAIN FURTHER APPELLATE REVIEW

The Commonwealth respectfully requests leave from
this Court to obtain further appellate review of the
decision i1n Commonwealth v. Brunette-Silveira, 106
Mass. App. Ct. 731 (May 12, 2026). There, the Appeals
Court reversed the trial judge’s denial of defendant’s
motion for required findings of not guilty, set aside
his findings as the factfinder in the bench trial, and
entered judgments of not guilty by reason of lack of
criminal responsibility. The majority concluded that
the Commonwealth’s evidence was insufficient to prove
that the defendant was criminally responsible where he
repeatedly assaulted two police officers over a period
of time that was interspersed with bouts of calmness;
issued a threat against one officer and carried it out
when he had the opportunity to do so; and committed an
additional assault from within his holding cell by
making use of the [limited, offensive materials
available to him inside the cell. Further appellate
review is appropriate here because the Appeals Court’s
decision contravenes well established case law
regarding the factual quantum necessary for the
Commonwealth to meet i1ts burden as well as the role of
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the fTactfinder 1In assessing the evidence, accepting
reasonable iInferences derived from it, and ascribing
weight to that evidence 1iIn determining 1if the
Commonwealth met 1ts burden.

STATEMENT OF PRIOR PROCEEDINGS

On June 2, 2023, the defendant, Manuel Brunette-
Silveira, was charged in the Central Division of the
Boston Municipal Court with four counts of assault and
battery on a police officer, in violation of G. L.
c. 265, 8 13D, and one count of threatening to commit
a crime, in violation of G. L. c. 275, 8§ 2
(No. 2301CR001742) (C.A.10).1

On February 9, 2024, the defendant waived his
right to a trial by jury, and a bench trial commenced
before the Honorable Mark Summerville (Tr.1, 6-13).
The defendant argued a lack of criminal responsibility
by reason of insanity (Tr.50).

Following the presentation of the Commonwealth’s

evidence, the defense filed a motion for required

finding of not gquilty, which was denied (Tr.31).

1 References to the Commonwealth’s Appendix to this
application will be cited as (C.A.[page]); references
to the bench trial transcript will be cited as

(Tr.[page]).



Dr. John Young, a licensed forensic psychologist at
Bridgewater State Hospital, then testified for the
defense, and the defense rested (Tr.32-48). The
defendant renewed his motion for required finding of
not guilty, which was again denied (Tr.49).2

Following closing arguments, Judge Summerville
expressly rejected Dr. Young’s expert testimony and
found the defendant guilty on all counts (Tr.51).
Judge Summerville sentenced the defendant to two and a
half years iIn the house of correction, with 18 months
deemed served and the balance suspended for four years
(C.A.19; Tr.54). On March 5, 2024, the defendant filed
a timely notice of appeal (C.A.19).

The case entered in the Appeals Court on November
26, 2024 (No. 2024-P-1351). Both parties submitted
briefs and on November 4, 2025, the Appeals Court
(Hershfang, Hodgens, Smyth, JJ) heard oral argument
(C.A.3). On May 12, 2026, a divided panel reversed the

denial of the defendant’s motions for required

2 The defendant waived argument on his motion and thus
did not articulate any legal basis for why his motion
should have been allowed, never mind an argument that
the Commonwealth’s evidence was insufficient to rebut
his raised defense of lack of criminal responsibility
(Tr.49).



findings of not guilty, set aside the findings of the
trial judge, and entered judgments of not guilty by
reason of Qlack of criminal responsibility 1iIn a
published opinion, Commonwealth v. Brunette-Silveira,
106 Mass. App. Ct. 731 (May 12, 2026) (C.A.3, 7). The
Commonwealth did not seek rehearing in the Appeals
Court.

STATEMENT OF RELEVANT FACTS

The Commonwealth accepts the Appeals Court
statement of the underlying facts and supplements its
application by highlighting the following iImportant
facts relevant to the Commonwealth’s showing
supporting criminal responsibility. After the
defendant spit on Officer Kalinski and called him a
bitch, Officers Kalinksi and Leighton were able to
transport him to the police station without incident
(Tr.22). 1t was only when the officers were removing
the defendant from the cruiser and iIn close physical
proximity that he took advantage of that proximity,
spit on Officer Leighton, and then said, “what, bitch,
I'm going to punch you in the face” (Tr.22-23). The
officers then placed the defendant in a holding cell,
“let him calm down,” and once calmed, attempted to
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retrieve him from the cell to continue the booking
process (Tr.23). As they removed him from his cell and
took off his handcuffs, the defendant acted on his
earlier threat and punched Officer Leighton 1iIn the
shoulder (Tr.23). The officers put the defendant back
in handcuffs and returned him to his cell to again
calm down (Tr.23). After some time had passed, Officer
Kalinski approached the defendant’s cell to once again
try and resume the booking process, but the defendant
threw a cup of toilet water at him, hitting his face
and upper body (Tr.29).3 The defendant did eventually
complete the booking process, though Officers Leighton
and Kalinski were not involved, having been advised to

stay out of the area by that point (Tr.29)

3 The Appeals Court found that it was not clear from
Officer Kalinski’s testimony whether the throwing of
the toilet water happened during the second booking
attempt (when the defendant punched Officer Leighton)
or the third booking attempt, but found they “need not
try to resolve this ambiguity” because “it does not
change [their] analysis.” Brunette-Silveira, 106 Mass.
App. Ct. at 732 n.1l. However, a plain reading of
Officer Kalinski’s testimony makes it clear that this
happened during the third book attempt, after the
defendant had been returned to the holding cell for
punching Officer Leighton (Tr.28-29). And as discussed
infra, this fact is 1iImportant to the sequence of
events and demonstrates the defendant’s deliberate,
controlled conduct throughout his 1interactions with
the officers.



The Appeals Court held that these fTacts were
insufficient to meet the Commonwealth’s burden to
prove the defendant “did not lack the substantial
capacity to (1) appreciate the criminality or
wrongfulness of his conduct and (2) conform his
conduct to the requirements of the law.” Brunette-
Silveira, 106 Mass. App. Ct. at 733 (citation
omitted). The majority opined that:

There 1s no evidence of what happened on the
short cruiser ride from the scene of the
first assault to the police station. There
iIs no evidence that the defendant “calmed
down” when left in the cell to do so. There
iIs no evidence of how the defendant was
booked, or the process followed, or when the
booking was accomplished. The dissent rests
on inferences as to what happened when
neither testifying witness was present, but
that failure of proof left an evidentiary
hole that cannot be Tfilled solely with
inference. See Commonwealth v. Simpkins, 470
Mass. 458, 461-462 (2015); Commonwealth v.
Oyewole, 470 Mass. 1015, 1016 (2014)
(Commonwealth may rely only on *“reasonable
and possible” inferences drawn from
circumstantial evidence to satisfy its
burden). This absence of evidence did not
give rise to an inference that the
defendant’s conduct proved criminal
responsibility.

Id. at 735.
In comparing the evidence in this case to that

presented 1In other cases where the Commonwealth



satisfied i1ts burden, the court focused on the absence
of “evidence of the defendant’s words and conduct
before, during, and after the offense,” Commonwealth
v. McGillivray, 102 Mass. App. Ct. 501, 504 (2023),
and stated that the trial evidence here “was limited
to the defendant’s charged criminal conduct and did
not include any evidence of his acting in a rational,
deliberate, or calculated manner.” 1Id. at 736. The
Commonwealth’s showing, per the majority, was
“gossamer” In its substance. Id. at 738.

POINTS ON WHICH FURTHER APPELLATE REVIEW 1S SOUGHT

The Commonwealth seeks further appellate review
on one 1issue: whether the Appeals Court erred in
concluding that no rational factfinder could find that
the defendant was criminally responsible at the time
he committed his offenses when the evidence, viewed in
the light most favorable to the Commonwealth,
demonstrated the defendant’s deliberate assaultive
behavior when 1i1n close proximity to officers, his
ability to issue a specific threat and carry out that
threat when the presented with the prime opportunity
to do so, his calculated use of the limited, offensive
materials available to him within his cell to further
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assault one of the officers from a distance, and his
capacity to subdue himself when he was neither in
proximity to the officers nor had access to any
materials to make up for that deficiency.

REASON WHY FURTHER APPELLATE REVIEW 1S APPROPRIATE

FURTHER  APPELLATE REVIEW IS APPROPRIATE

WHERE THE APPEALS COURT FAILED TO VIEW THE

EVIDENCE IN THE LIGHT MOST FAVORABLE TO THE

COMMONWEALTH, REJECTED REASONABLE INFERENCES

SUPPORTED BY THE EVIDENCE, AND CONSEQUENTLY

MISAPPLIED THE LAW BECAUSE THE EVIDENCE WAS

SUFFICIENT TO ESTABLISH THAT THE DEFENDANT

WAS CRIMINALLY RESPONSIBLE WHEN HE

REPEATEDLY ASSAULTED TWO POLICE OFFICERS.

A majority of the Appeals Court concluded that
the evidence at trial was i1nsufficient to satisfy the
Commonwealth’s burden of proving the defendant was
criminally responsible for his assaults on Officers
Leighton and Kalinski. See Brunette-Silveira, 106
Mass. App. Ct. at 735. The Commonwealth respectfully
asserts that in reaching this conclusion, the majority
did not assess the evidence 1in the Qlight most
favorable to the Commonwealth and in Tforgoing that
favorable assessment, misapplied the law. The evidence
was correctly assessed by the trial judge and the

dissenting justice (Hodgens, J.), both of whom

properly applied the law to that evidence. Viewed as a
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whole, the facts and circumstances surrounding the
defendant’s repeated assaults on the officers were
sufficient for any rational factfinder to find that
the defendant was criminally responsible beyond a
reasonable doubt. His actions demonstrated deliberate
decision-making, an appreciation for cause and effect,
and goal-driven behavior calculated to achieve
specific outcomes.

When a defendant presents a defense of a lack of
criminal responsibility, the Commonwealth 1is then
required to demonstrate that “the defendant was
criminally responsible at the time of the offense
beyond a reasonable doubt.” Commonwealth v. Rezac, 494
Mass. 368, 371 (2024). To meet 1its burden, the
Commonwealth must prove that the defendant either did
not have a mental disease or defect at the time of the
crime or had the substantial capacity to appreciate
the wrongfulness of his conduct and conform his
conduct to the requirements of the law. Id., citing
Commonwealth v. McHoul, 352 Mass. 544, 546-547 (1967).

“A trier of fact may reject the testimony of
experts that a defendant lacked criminal
responsibility and may infer sanity from the
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defendant’s conduct and the facts of the crime.”
Commonwealth v. Keita, 429 Mass. 843, 846 (1999). The
Commonwealth may prove criminal responsibility through
inferences supported by the circumstances of the
offense, “including evidence that the defendant
planned the offense, acted on a rational motive, made
rational decisions in committing the offense and in
avoiding capture, and attempted to conceal the offense
or his or her role in the offense” as well as
“evidence of the defendant’s words and conduct before,
during, and after the offense.” Commonwealth v.
Lawson, 475 Mass. 806, 815-816 (2016). Indeed, “[i]t
will be the rare case where the totality of the
evidence regarding the defendant’s conduct and the
circumstances surrounding the offense will not be
sufficient to defeat a defendant’s motion for a
required finding of not guilty by reason of lack of

criminal responsibility.” Id. at 817.4

4 In the ten years since this Court acknowledged that
it would be a “rare case” where the totality of the
circumstances would be insufficient to meet
Commonwealth’s burden, there does not appear to be a
single instance where an appellate court has
encountered that rare case and reversed a conviction -
that 1s, until this one.

13



“In deciding a motion for a required finding of
not guilty by reason of lack of criminal
responsibility, the judge must examine the evidence in
the light most favorable to the Commonwealth and
determine whether the evidence and the inferences that
reasonably could be drawn from it were of sufficient
force to permit a rational finder of fact to conclude
that the defendant was criminally responsible beyond a
reasonable doubt.” Id. at 817 (internal quotations
omitted). Here, Judge Summerville - acting both as the
judge and the factfinder 1i1n this bench trial -
properly assessed the Commonwealth’s evidence, found
it sufficient to rebut the defendant’s criminal
responsibility defense, and correctly denied his
motion for required findings of not guilty.

At the outset, this Court need look no Tfurther
than the majority’s summation of the supposed
deficiencies in the Commonwealth’s case to see that
the appellate court did not view the evidence through
the favorable lens that is required. Brunette-Silveira
at 735. The majority writes that “there 1Is no evidence
of what happened on the short cruiser ride from the
scene of the fTirst assault to the police station,”

14



Id., yet Officer Leighton was asked 1f anything
happened during transport and he stated that nothing
had.®> The majority writes that “there Is no evidence
that the defendant ‘calmed down’ when left iIn the cell
to do so,” I1d., yet Officer Leighton testified that
they placed the defendant in the holding cell, “let
him calm down[,] then” attempted to remove him to
complete the booking process, at which point the
defendant carried out his previous threat and punched
the officer (Tr.23) (emphasis added). And while the
majority is correct that “there iIs no evidence of how
the defendant was booked, or the process followed, or
when the booking was accomplished,” Id., 1t 1is
certainly reasonable to infer that police were only

able to successfully book him because the focus of his

5 Officer Leighton’s testimony on this point In its
relevant context:
Q: And where did you take him 1iIn the
cruiser?
A: To the Al District Station.
Q: And did anything happen when you were
arriving to the station?
A: To the transport, no, but when we
arrived, we went to get the suspect out of
the vehicle. At which point he spit on me.

Q: And where did the -- so he spit on you
when you got back to the station?
A Yes.

(Tr.22) (emphasis added).

15



aggression, Officers Leighton and Kalinski, removed
themselves from the process (Tr.29).

Viewing the evidence in the light most favorable
to the Commonwealth, the sequence of events from the
moment officers first made contact with the defendant
on the street through his eventual booking
demonstrates a series of deliberate and goal-driven
acts by the defendant that were wholly within his
control. The defendant was i1mmediately hostile and
combative when officers approached him; he spat on
Officer Kalinski and called him a bitch (Tr.20). He
was able to refrain from this abusive behavior once iIn
the back of the cruiser during transport and separated
from the officers (Tr.22). The vitriol only returned
when they removed him from the cruiser at the station
and he was back iIn close physical proximity (Tr.22).
The defendant capitalized on this proximity: he spat
on Officer Leighton, called him a bitch, and told him
he would punch him in the face (Tr.22-23, 28).

Once placed in a holding cell to calm down, the
defendant was again able to control himself, reign 1iIn
his temper, and conceal his aggression, so much so
that he convinced the officers he had calmed down

16



enough for them to resume the booking process (Tr.23,
28). When Officer Leighton went to remove him from the
cell and removed his handcuffs, the defendant, back in
close physical proximity to the officer, carried out
his earlier threat and punched him, jJust as he
promised to (Tr.23, 28).

This cycle repeats itself: after punching Officer
Leighton, the defendant was returned to the holding
cell, where he again eventually controlled himself
enough that he appeared calmed down and ready to
resume the booking process (Tr.23, 29). This time It
was Officer Kalinski who approached to remove the
defendant from the cell, placing himself 1in close
enough proximity for the defendant to capitalize on
that nearness and assault him with toilet water
(Tr.29). Eventually, the defendant completed the
booking process, but only after both Officers Leighton
and Kalinksi disengaged from the process and other
officers took over (Tr.24, 29).

Looking at the totality of the circumstances
surrounding this Jlitany of assaults, there was
sufficient evidence that the defendant was in control
of his behavior and that his choices were deliberate

17



acts calculated to achieve his desired outcome:
demeaning and offensive attacks on Officers Leighton
and Kalinski. The threat and assault on Officer
Leighton alone provide enough evidence from which a
rational factfinder could determine the defendant’s
capacity to make deliberate, thought-out choices: he
planned to punch the officer, issued the threat, and
strategically waited until his hands were free to
carry out the threat and punch him by the cell. These
crimes, as well as the preceding and subsequent
assaults on Officer Kalinski, suggest that the
defendant was motivated by an anti-police animus - a
motive that, while likely viewed as indefensible and
distasteful by the community, is not irrational just
because i1t i1s unpopular. See Commonwealth v. Ricard,
355 Mass. 509, 515 (1969) (rejecting syllogism that
defendant “was not rational as otherwise he would not
have killed a man”).

The majority places wundue emphasis on the
Commonwealth’s decision not to introduce evidence of
the defendant’s behavior in the days before and after
the iIncident to meet i1ts burden. Brunette-Silveira at
736-738. And yet, despite placing a premium on

18



evidence of that kind, the majority erroneously
discounts the defendant’s words and conduct 1in the
time iImmediately before, after, and iIn between each
assault and what can be gleaned about his mental
status from those periods of time.® As discussed supra,
the defendant repeatedly exhibited an ability to lash
out with threats or physical violence when iIn close
physical proximity to the officers, only to subdue
himself when separated from them and adopt an outward
affect of calm so convincing that they repeatedly
decided he was calm enough to re-engage, at which
point he would capitalize on the proximity and assault
them again. Where the facts and circumstances
surrounding each assault were sufficient to prove that
the defendant was criminally responsible for his
offenses, 1t i1s of no legal consequence that the
Commonwealth did not expand its evidence to the days

before and after the crimes.

6 The defendant’s appreciation for right and wrong can
be seen even before the police approached him: having
caused a disturbance at the courthouse, he knew
consequences would likely result from that disturbance
and thus fled the premises to avoid them (Tr.19). See
Lawson, 475 Mass. at 818 ((Judge could have found
defendant criminally responsible based on evidence
that he struggled with officers because he feared
going back to jail).
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The majority’s rejection of reasonable inferences
arising from the Commonwealth’s evidence and their
adoption of conclusions contrary to that evidence
reveals a subjective dismissal of otherwise
objectively reasonable inferences, an assessment that
has no place in the court’s analysis of the
sufficiency of the evidence. See Commonwealth v.
Hartnett, 72 Mass. App. Ct. 467, 475 (2008), quoting
Jackson v. Virginia, 443 U.S. 307, 318-319 (1979
(when analyzing sufficiency of evidence, appellate
court not required to “ask itself whether i1t believes
that the evidence at the trial established guilt
beyond a reasonable doubt”). While the Commonwealth’s
case was not so overwhelming as to compel every
rational factfinder to find criminal responsibility,
it was sufficient to support an inference of
significant rational behavior. See Commonwealth v.
Kappler, 416 Mass. 574, 579 (1993) ("The question of
what i1nferences to draw from this evidence is for the
jurors, not the trial judge and not this court”).

Viewing the evidence in the light most favorable
to the Commonwealth, the majority’s conclusion that

the case “did not include any evidence of

20



[defendant’s] acting 1in a rational, deliberate, or
calculated manner” simply cannot stand. Brunette-
Silveira at 736. The trial judge, as the factfinder,
“was in the best position to evaluate the evidence.”
Commonwealth v. Cullen, 395 Mass. 225, 231 (1985).
See Keita, 429 Mass. at 845 (“We have never taken away
from a trier of fact the determination whether a
defendant was criminally responsible when the evidence
raised the issue”). Here, the trial judge properly
found that the Commonwealth met its burden of proving
criminal responsibility. As described by the
dissenting justice, the Commonwealth’s case
established that the defendant “engaged in unlawful
and belligerent goal-directed behavior that also
reflected a strong ‘anti-police’ animus aimed at the
uniformed officers who confronted him on the
street[.]” Brunette-Silveira at 738 (Hodgens, J.,
dissenting). The Appeals Court erred 1iIn concluding
otherwise, thereby warranting further appellate review

by this Court.
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CONCLUSION

For the foregoing reasons, the Commonwealth
respectfully requests that this Honorable Court allow
the application fTor Tfurther appellate review and,
ultimately, affirm the defendant’s convictions.

Respectfully submitted
FOR THE COMMONWEALTH,

KEVIN R. HAYDEN
District Attorney
For the Suffolk District

/s/ Mackenzie Slyman
MACKENZIE SLYMAN

Assistant District Attorney
BBO# 705884

One Bulfinch Place

Boston, MA 02114

(617) 619-4252
Mackenzie.Slyman@mass.gov

July 28, 2026
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Commonwealth v. Brunette-Silveira, 106
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i Date/Tna Prntee: 06022023 10:10:44 FRoviewd: 51116
a

CRIMINAL COMPLAINT CASKETNUMBRE NO.OF COUNTS | Trial Court of Massachusetts

ORIGINAL 2301CR001742 5 BMC Department
DEFENDANT NAME & ADDRESS COURT NAME & ADDRESS
Manuel Brunette-Silveira BMC Central
57 HEMENWAY STREET ; 24 New Chardon Street, 6th Floor
Boston, MA 02115 Boston, MA 02114
(617)788-8600
DEFENDANT DOB COMPLAINT ISSUED DATE OF OFFENSE ARREST DATE
12/20/1981 06/02/2023 08/01/2023 08/01/2023
OFFENSE CITY/TOWN . OFFENSE ADDRESS NEXT EVENT DATE & TIME
Boston 70 STANIFORD STREET 06/02/2023 09:00 AM
FOLICE DEPARTMENT FOLIGE INCIDENT NUMBER NEXT SCHEDULED EVENT
Bosion PD - Area A-1 232042826 Arraignment
BTN ; BCF NUMBER DEFENDANT XREF (D ROOM / SESSION
TBOS230048610 2250333 6333251 _Arraignment- Rm 17, 5th FIr

The undersignad complainant, on behalf of the Commonwealth, on cath complains that on the date(s) indicated below the
defendant committed the offense(s) listed balow and on any attached pages.

COUNT CODE DESCRIPTION
1 285/13D/A A&B ON POLICE OFFICER ¢265 §13D

On 06/01/2023 did assault and beat OF FICER WILLIAM KALINSKI, a police officer who was then engaged In the performance of his or her dufies, In viclation
of G.L ¢.265, §13D. ) .

PENALTY: house of cormection not less than 90 days, not more than 2% years; or not less than $500, not more than $50600.
2 265130/A A&B ON POLICE OFFICER ¢268 §13D

On 06/01/2023 did assault and beat OFFICER WILLIAM KALINSKI, a polica officer who was then engaged in the performance of his or hier dutles, in vielation
of G.L c.285, §13D. ’

PENALTY: house of correttion not lese than 80 days, not more than 2% years; or not less than $500, not more than $5000.
3 285M3D/A A&B ON POLICE OFFICER ¢265 §13D

On 06/01/2023 did aszault and beat OFFICER PETER LEIGHTON, a pofica officer who was then engaged in tha performance of his or her duties, In violation
of G.L. ¢.265, §13D. :

PENALTY: house of sorrection nol_iess than 90 days, not mote than 234 years; or not less than $500, not more than $5000.
4 286/13D/A- A&B ON POLICE OFFICER c¢265 §13D

On 06/01/2023 did assauit and heat OFFICER PETER LESGHTON, a police officer who was then engaged in the perfamance of his or her duties, In violation
of G.L. ¢.265, §13D.

PENALTY: house of eorrection not less than 0 days, not more than 2% years; or not less than $500, not more than $5000.
8 27612 THREAT TO COMMIT CRIME c275 §2

|0n 08/01/2023 did thraaten to commil a crime aguinst the person or property of another, to wit: BODILY HARM, in'vlou_alion of G.L. ¢.275, §2.
PENALTY from §4: imprisonment not more than 8 montha; or not more than $100; or recognizanca lo keep the peace for up to 8 months.

l‘l

=i— DATE ;I
— JUN 62 202
e —

l DATE

Notice to Defendant: 42 U.S.C. § 3796gg-4(e) requires this no%e: If you are convicted of a misdemeanor crime of domestic violence you
may be prohibited permansntly from purchasing and/or possessing a firearm andfor ammunition pursuant to 18 U.S.C. § 622 (g) (9) and
other applicablo related Federal, Stats, or focal laws.
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CERTIFICATE OF SERVICE

I hereby certify under the pains and penalties of perjury
that I have today made service on the defendant by e-filing
a copy of the record appendix and sending it to counsel of

record:

Meghan K. Oreste

20 Cabot Blvd, Suite 300
Mansfield, MA 02048
meghan@orestelaw.com

/s/ Mackenzie Slyman
MACKENZIE SLYMAN
Assistant District Attorney

July 28, 2026





