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COMMONWEALTH OF MASSACHUSETTS 

NORFOLK, SS SUPREME JUDICIAL COURT 

 NO.  

COMMONWEALTH    APPEALS COURT NO. 2018-P-528 

V. 

NATHAN LUGO 

APPLICATION FOR DIRECT APPELLATE REVIEW 
 

I. Request For Direct Review 

The defendant/appellant requests direct appellate 

review pursuant to Mass. R. Crim. P. 11(a) of the 

judgment of conviction and sentence entered on November 

9, 2015, as well as denial of his Motion for A New 

Trial and Resentencing pursuant to Rule 30. The 

questions presented in this request for direct 

appellate review involve interpretation of both the 

U.S. and the Massachusetts Constitutions regarding 

whether a mandatory life sentence is cruel and unusual 

punishment as applied to juveniles convicted of second 

degree murder, as well as a question of first 

impression; whether an individualized sentencing 

hearing is required for juvenile homicide defendants.  

Following the verdict in this case, the judge 

denied Mr. Lugo’s request for a continuance of the 

sentencing hearing so that he could present evidence in 
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mitigation pursuant to Miller v. Alabama, 132 S. Ct. 

2455 (2012). In denying his Rule 30 motion, the judge 

held that Mr. Lugo had no right to an individualized 

sentencing hearing because of the mandatory life 

sentence for juveniles convicted of second degree 

murder. That ruling has far reaching consequences for 

juvenile homicide defendants in the Commonwealth and 

needs to be addressed by this Court. This application 

is timely filed pursuant to Mass. R. Crim. P. 11(a); 

Mr. Lugo’s appeal from the denial of his Rule 30 motion 

was docketed on April 10, 2018. 

II. Statement Of Prior Proceedings 

The defendant, Nathan Lugo, was convicted, 

following a jury trial in Dedham, Conners, J. 

presiding, of the lesser-included offense of second 

degree murder, armed robbery, conspiracy to violate the 

controlled substance laws, illegal possession of 

ammunition, and possession of a firearm without a 

license1. He was found not guilty of conspiracy to 

																																																								

1	The indictments resulted from two separate grand jury 
proceedings. Mr. Lugo’s original murder indictment in 
case No 2011-1153 was dismissed (the other charges 
remained), and he was reindicted on the murder charge 
as well as several other charges in case No. 2014-0673. 
All of the indictments were tried together and both 
cases are the subject of this appeal.  
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commit armed robbery. (TR19 5)2. On November 9, 2015, 

the Court sentenced Mr. Lugo to a total effective 

sentence of life with the possibility of parole after 

fifteen years. (TR19 25). Mr. Lugo filed a timely 

Notice of Appeal. (App. 33). His appeal was stayed for 

the purpose of filing a motion for a new trial. On 

March 27, 2018, following a nonevidentiary hearing, the 

judge denied his Motion for a New Trial And For 

Resentencing pursuant to Rule 30. (App. 34). Mr. Lugo 

filed a timely Notice of Appeal of that decision, and 

his appeals were consolidated on April 19, 2018. (App. 

34). 

III. Statement Of Facts 

On November 26, 2011, seventeen year old Mr. Lugo, 

his girlfriend, Alison Deshowitz, and two friends, 

Devante Thames and Brian Moulton3 arranged to meet Kyle 

																																																								

	
2 Mr. Lugo relies on the following transcripts in 
support of his application for direct appellate review; 
TR1=1/17/14, TR2=2/7/14, TR3=2/12/14, TR4=4/30/14, 
TR5=5/30/14, TR6=12/18/14, TR7=10/9/15, TR8=10/21/15, 
TR9=10/22/15, TR10=10/26/15; TR11=10/27/15, 
TR12=10/28/15, TR13=10/29/15, TR14=11/2/15, 
TR15=11/3/15, TR16=11/4/15; TR17=11/5/15, TR18=11/6/15, 
TR19=11/9/15 
	
3	Moulton and Thames testified pursuant to cooperation 
agreements whereby the Commonwealth agreed to dismiss 
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McManus, in order to obtain four ounces of marijuana. 

(TR14 99-100, 105-107, 117). Deshowitz, who had 

previously dated McManus, set up the meeting. (TR14 

107, 114; TR15 20). The agreed upon price was eleven 

hundred dollars, but Mr. Lugo and his friends intended 

to take the marijuana without paying for it. (TR14 105, 

107, 112; TR5 49-50; TR15 95-6: TR16 5). The plan was 

to obtain the marijuana by trickery, and the use a 

weapon or other force was not discussed or 

contemplated. (TR16 20, 22). 

Mr. Lugo and the others met McManus at a bar in 

Randolph where he was drinking with his friends, Neil 

Doherty, Brittany Mofford, and Clayton Maddrey. (TR14 

109, TR12 17, 21-22). Deshowitz went inside the bar by 

herself. (TR14 110). Mr. Lugo, Thames, and Moulton 

remained in Lugo’s mother’s car in the parking lot. 

(TR14 108). Mr. Lugo was in the driver’s seat, Moulton 

was in the passenger seat, and Thames was in the back. 

(TR14 108). McManus came out to the car with Deshowitz 

and got in the backseat. (TR14 111). He was 

intoxicated. (TR15 106). They drove a short distance to 

McManus’ house. (TR14 113). On the way, McManus made 

																																																								

the murder charges against them. (See TR14 141-2, TR15 
123; TR16 36).	
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statements indicating he had a gun and could shoot 

people in the car in the legs and get away with it. 

(?TR15 106-7; TR16 28-30). Deshowitz told Mr. Lugo and 

the others that one of McManus’ friends had displayed a 

gun at the bar and offered to give it to McManus. (TR15 

17-18).   

When they arrived at McManus’ house, Thames and 

McManus got out and went inside to retrieve and weigh 

the marijuana. (TR14 113-14). The rest of the group 

stayed in the car in the driveway. (TR14 114).  

Approximately fifteen to twenty minutes later, McManus 

and Thames came back outside. (TR14 117). In the 

meantime, McManus’ friends from the bar arrived to 

retrieve a set of keys from him and were standing on 

the porch. (TR12 29, 35-6; TR14 118-19). Mr. Lugo and 

the others saw them arrive. (TR15 108). Deshowitz told 

the group that McManus’ friends were “strapped,” 

meaning carrying weapons. (TR15 67, 108). Moulton 

testified that Mr. Lugo flashed the butt of a gun on 

his hip to him and told him not to worry about it. 

(TR16 109-110). 

Thames got into the backseat. (TR14 119). The car 

was still running. (TR14 119). After speaking to his 

friends on the porch, McManus went to the passenger’s 
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window, which was down. (TR14 119-20). Moulton, 

according to a previously agreed plan, counted out some 

money so McManus would not be suspicious. (TR15 98, 

100). McManus tossed the marijuana into the car. (TR15 

60). While Moulton was still counting out the money, 

Mr. Lugo put the car into reverse and began backing out 

of the driveway. (TR14 120).   

McManus, whose upper body was in the car, began 

hitting Mouton and grabbed onto him. (TR14 120, 122; 

TR15 111-2). He ran alongside the car and screamed for 

his friends to help, and for the car to stop. (TR12 43; 

TR15 63; 112). He threw a beer bottle he was carrying 

into the car. (TR14 120, 122-3; TR15 112). Doherty 

joined McManus at the passenger’s window. (TR12 43). 

Deshowitz was screaming. (TR16 45). Moulton ducked down 

and leaned forward to avoid being hit or shot by 

McManus or his friends. (TR16 46-7, 49-50). When the 

car reached the end of the driveway, Thames testified 

that Mr. Lugo, with his arm over Moulton’s back, fired 

a single shot from a revolver. (TR14 120-1, 123). 

McManus fell away from the car. (TR14 121, 126).   

Mr. Lugo sped off and drove back to his house in 

Brockton. (TR14 126). Moulton testified that on the 

ride home, Mr. Lugo stated that he thought McManus had 
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a gun. (TR16 52). No one in the car knew whether 

McManus had been hit. (TR16 51, 56). McManus died from 

a gunshot wound to the heart that first passed through 

his wrist. (TR12 99, 105, 113-14). The jury convicted 

Mr. Lugo of the lesser-included offense of second 

degree murder, armed robbery, conspiracy to violate the 

controlled substance laws, illegal possession of 

ammunition, and possession of a firearm without a 

license. He was found not guilty of conspiracy to 

commit armed robbery. (TR19 5). 

Sentencing in Mr. Lugo’s case took place 

immediately after the verdict. Defense counsel asked 

for a continuance of the sentencing so that he could 

present evidence in mitigation. (TR19 14-15, 17). 

Counsel also informed the court that he had retained an 

expert in juvenile psychology in connection with the 

case, and that he might want to present the expert’s 

testimony at sentencing. (TR10 15). Specifically, 

counsel stated: 

I would like a little bit of time. Mr. Lugo, at 
the time of this incident was seventeen years old. 
I think the courts, not just locally but 
nationally have recognized that people that have 
juvenile status at the time of the commission of 
the crime present unique differences that the 
Court should consider. Sentencing is certainly a 
constitutionally important part of any trial. I 
understand that there’s no leeway in second degree 
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charge. I don’t pretend to know what the 
Commonwealth wants to do with the armed robbery.  
I know the guideline is five to seven—and-a-half I 
believe. To the extent that they want to offer or 
ask the Court to impose something that goes beyond 
that and comes closer to the parole eligibility 
date of fifteen years for the second, I certainly 
think that for me to represent Mr. Lugo 
effectively I should probably present the Court 
with a sentencing memorandum to present to the 
Court, things about, not just about his background 
but you might remember during this trial I had 
retained in my pretrial preparation Frank D. 
Cataldo could certainly present a report or an 
affidavit to the Court that, as an expert, tell 
the Court about the unique things about juveniles, 
their perception, their need for instant 
gratification, their likelihood of success and 
rehabilitation, all things that are important. 
(TR19 15). 
 

The judge denied the motion for a continuance in part 

because under the second degree murder statutes, he had 

no discretion with respect to the sentence. (TR19 16-

17).  

In his Rule 30 motion, Mr. Lugo argued that his 

sentence was unconstitutional pursuant to Miller, 

supra, and that the judge erred in denying his 

attorney’s request for a continuation of the sentencing 

hearing. In denying Mr. Lugo’s Motion For A New Trial 

and Resentencing, the motion judge relied on 

Commonwealth v. Okoro, 471 Mass. 51 (2015), finding: 

Review of the Okoro ruling makes clear that a 
person in Lugo’s position is not under the law as 
presently enunciated in a position to argue that 
he must receive an individualized sentencing 
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hearing after his conviction for second degree 
murder, an offense which requires the imposition 
of the mandatory sentence called for in c. 265 
sec. 2. (Memo of Decision, p. 9; App. 43). 
 

IV. Questions Of Law Presented4 

1. Is A Mandatory Sentence Of Life With 
Parole For Second Degree Murder 
Unconstitutional Under The Eighth 
Amendment And/Or Article 26 As Applied To 
Juveniles? 

 
2. Did The Judge Err In Denying The 

Defendant’s Request For A Continuation Of 
The Sentencing Hearing So That He Could 
Present Mitigating Evidence Related To His 
Youth? 

 
Trial counsel did not argue that the second degree 

murder sentencing statutes in effect in 2011, Mass. 

Gen. L. c. 265, sec. 2 and c. 127, sec. 133A, were 

unconstitutional. Mr. Lugo raised these issues in his 

Motion For A New Trial And For Resentencing pursuant to 

Rule 30, however. In addition, counsel objected to the 

court’s denial of his motion for a continuance of the 

sentencing hearing. (TR19 17-18). These issues are 

therefore preserved. 

V. Argument 
 

1. The Defendant’s Sentence Was Unconstitutional 
Under The Eighth Amendment And Article 26.  

 

																																																								

4	Mr. Lugo is not waiving the other arguments presented 
in his Rule 30 motion. Those issues will be fully 
argued in the brief of appellant. 
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In Okoro, 471 Mass. at 62, this Court held that a 

mandatory life with parole sentence for juveniles 

convicted of second degree murder was not 

unconstitutional, despite finding that “the rights 

under art. 26 “may be broader that those guaranteed 

under the Eight Amendment.” In Okoro, this Court also 

suggested that it might reconsider its ruling about the 

constitutionality of the mandatory life with parole 

sentences for juveniles in the future based on the 

evolving standards of the Eight Amendment, art. 26, and 

continuing “scientific and social science research on 

adolescent brain development.” Id. at 59-61. Based on 

new developments in the law as well as in science, Mr. 

Lugo asks this Court to reexamine Okoro under art. 26 

and the Eighth Amendment.  

Mr. Lugo contends, contrary to Okoro, that because 

judges lack discretion to fashion offender specific 

sentences of less than life with parole for juveniles 

convicted of second degree murder based on the Miller 

factors, the statutes governing sentencing for 

juveniles convicted of that offense are 

unconstitutional under the Eighth Amendment and art. 

26. Mr. Lugo does not contend that parole eligibility 

after fifteen years is cruel and unusual or 
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disproportional to the offense, but is instead 

challenging the legislature’s one size fits all 

determination that a life sentence is necessary for 

every juvenile convicted of second degree murder. While 

a life sentence with parole review after fifteen years 

may be appropriate in some of these cases, lifetime 

parole may not be appropriate in others, especially 

where the homicide, which does not rise to the level of 

first degree murder, can largely be attributed to the 

poor decision making that often accompanies immaturity 

and youth. A judge must have the discretion to impose a 

sentence of something less than life with parole for 

persons under eighteen convicted of second degree 

murder where the circumstances warrant. A mandatory 

sentence of life with parole for juveniles, which 

necessarily encompasses lifetime supervision, 

“disregards the possibility of rehabilitation even when 

the circumstances most suggest it.” Diatchenko v. 

District Attorney For Suffolk Dist, 466 Mass. 655, 661 

(2013)(Diatcheko I), quoting Miller, 132 S. Ct. at 

2468. 

Recent developments in the law in other states 

signal an increasing belief that mandatory sentences 

for juveniles are unconstitutional. In Houston-
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Sconiers, 391 P.3d 409 (Wash. 2017), the Washington 

Supreme Court struck down a statutory scheme that did 

not allow the sentencing judge to exercise his 

discretion for juvenile offenders, stating: 

In accordance with Miller, we hold that sentencing 
courts must have complete discretion to consider 
mitigating circumstances associated with the youth 
of any juvenile defendant, even in the adult 
criminal justice system, regardless of whether the 
juvenile is there following a decline hearing or 
not. To the extent our state statutes have been 
interpreted to bar such discretion with regard to 
juveniles, they are overruled. Trial courts must 
consider mitigating qualities of youth at 
sentencing and must have discretion to impose any 
sentence below the otherwise applicable SRA range 
and/or sentence enhancements. Id. at 420.  
 

The Houston-Sconiers Court further held: “[T]he Eighth 

Amendment requires trial courts to exercise this 

discretion at the time of sentencing itself, regardless 

of what opportunities for discretionary release may 

occur down the line”. Id. at 419. 

Several other state courts have also struck down 

mandatory sentences for juveniles, relying on language 

in Miller. See e.g., State v. Lyle, 854 N.W.2d 378, 400 

(Iowa 2014)(finding mandatory minimums for juveniles to 

be unconstitutional under the Iowa Constitution); 

Horsley v. State, 160 So.3d 393, 408 (Florida 2015) 

(striking down sentencing scheme that precluded 

individualized sentencing for juvenile homicide 
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offenders). See also State v. Jefferson, 798 S.E.2d 

121, 126 (N.C. App. 2017) (“there may indeed be a case 

in which a mandatory sentence of life with parole for a 

juvenile is disproportionate in light of a particular 

defendant's age and immaturity”).  

In addition, there have been further developments 

in social science and our understanding of the juvenile 

brain since this Court’s decision in Okoro. Recent 

research shows that teenagers are less capable of 

controlling or restraining themselves under threatening 

conditions than adults. See e.g., 

www.newsweek.com/2016/04/29/young-brains-neuroscience-

juvenile-inmates-criminal-justice-44900.html,5 citing a 

study by Cohen et al, “When Is an Adolescent An Adult? 

Assessing Cognitive Control In Emotional and 

Nonemotional Contexts.” Psychological Science, Vol. 27, 

No 4, 2016, pp. 549-562.  

In the study, 13 to 25 year olds were placed in a 

brain scanner while asked to do a task that required 

restraint with either positive arousal, negative 

																																																								
5 See also Requarth, Tim. “Neuroscience is Changing How 
and When the Criminal Justice System Punishes Young 
Adults.” Newsweek, 6 June 2016. 
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arousal, or no arousal. Id. Requarth explains the 

results: 

18 to 21 year-olds were less able than 22 to 25 
year olds to restrain themselves from pushing the 
button when there was the threat of a loud sound. 
(This diminished control was not observed under 
positive or neutral conditions). In fact, under 
the threatening condition, says Casey, the 18 to 
21 year olds ‘weren’t much better than teenagers.’ 
The brain scanners revealed a telltale pattern: 
Areas in the prefrontal cortex that regulate 
emotion showed reduced activity, while areas 
linked to the emotional centers were in high gear. 
Id. 
 

Requarth concludes: 
 

Brain areas involved in reasoning and self 
control, such as the prefrontal cortex, are not 
fully developed until the mid-20s- a far later age 
than previously thought. Brain areas involved in 
emotions such as desire and fear, however, seem 
fully developed by 17. This pattern of brain 
development creates a perfect storm for crime. 
Around the ages of 18 to 21, people have the 
capacity for adult emotions yet a teenager’s 
ability to control them. Id. 
 

This study is particularly relevant in Mr. Lugo’s case 

because the homicide occurred under chaotic, stressful 

conditions with the victim hitting the passenger, 

throwing a bottle into the car, and Deschowitz 

screaming as the defendant attempted to back out of the 

driveway and flee the scene. 

In summary, there have been significant 

developments in both the law and science since Okoro 

was decided that warrant a reexamination of 
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constitutionality of the second degree murder statutes 

as applied to juveniles.  

2. The Motion Judge Erred In Concluding That 
Mr. Lugo Was Not Entitled To An 
Individualized Sentencing Hearing. 

In Okoro, this Court left for a later day the 

question of “whether juvenile homicide offenders 

require individualized sentencing.” Id. at 58. In Mr. 

Lugo’s case, the reviewing court must tackle that 

unanswered question. The motion judge’s conclusion that 

Mr. Lugo was not entitled to an individualized 

sentencing hearing as a result of Okoro was erroneous 

and should be corrected by this Court. 

Mr. Lugo argues that in addition to a violation of 

the Eighth Amendment and art. 26, the judge violated 

his due process rights in denying his request for a 

continuance of sentencing. The judge’s denial of his 

motion to continue the sentencing hearing prohibited 

Mr. Lugo from presented mitigating evidence concerning 

his “distinctive mental attributes and environmental 

vulnerabilities” as required by Miller, 132 S.Ct. at 

2465-7.  

In a death penalty case, due process requires that 

the sentencer “not be precluded from considering as a 

mitigating factor, any aspect of the defendant’s 
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character or record.” Lockett v. Ohio, 438 U.S. 586, 

604 (1976) (plurality opinion) (striking down Ohio’s 

death penalty statute which did not permit the 

sentencing judge to consider as mitigating factors such 

as age and lack of specific intent to cause death). See 

also Woodson v. North Carolina, 428 U.S. 280, 305 

(1976) (mandatory death sentence for first degree 

murder held to be unconstitutional under the Eighth 

Amendment). Citing the Lockett and Woodson cases, the 

Miller Court effectively extended these due process 

protections to juvenile defendants who are sentenced to 

life. 132 S.Ct. at 2464, 2467 (“Graham's ‘[t]reat[ment] 

[of] juvenile life sentences as analogous to capital 

punishment,’ makes relevant here a second line of our 

precedents, demanding individualized sentencing when 

imposing the death penalty.”) (citation omitted).  

In Landrum v. State, 192 So.3d 459, 467 (Florida 

2016), the court stated: 

[T]he Supreme Court's recent decision in 
Montgomery clarified that the Miller Court had no 
intention of limiting its rule of requiring 
individualized sentencing for juvenile offenders 
only to mandatorily-imposed sentences of life 
without parole, when a sentencing court's exercise 
of discretion was not informed by Miller's 
considerations. 192 So.3d 467. 
 



	 17	

In Diatchenko v. District Attorney For Suffolk 

Dist II, 471 Mass. 12, 24, 27, 32 (2015)(Diatchenko 

II), this Court extended certain due process 

protections to juveniles sentenced to life appearing 

before the parole board. See also Okoro, 471 Mass. at 

62-3 (extending the due process protections of 

Diatchenko II to juveniles convicted of second degree 

murder). Those due process protections, including the 

right to court appointed counsel, are not required 

under the 5th or 14th Amendments to the U.S. 

Constitution. See 471 Mass. at 24. Thus, in Diatchenko 

II, this Court impliedly held that art. 12 of the 

Massachusetts Declaration of Rights affords greater due 

process for juvenile homicide offenders than the U.S. 

constitution. Mr. Lugo contends that even if there was 

no federal due process violation, the sentencing judge 

violated his due process rights under the Massachusetts 

Constitution.  

The judge here imposed the mandatory life sentence 

without allowing counsel time to prepare and present 

testimony or other evidence concerning the Miller 

factors. Although the judge stated that he understood 

and appreciated “the issues that have been raised by 

our State Supreme Court as well as by the US Supreme 
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Court concerning juveniles,” (TR19 16), he did not have 

sufficient information at the hearing to impose a 

constitutional sentence that took into account specific 

factors related to Mr. Lugo’s immaturity at the time of 

the offense as well as his potential for 

rehabilitation. See State v. Null, 836 N.W.2d 41, 74 

(Iowa 2013) (“We think the direction from the Supreme 

Court that trial courts consider everything said about 

youth in Roper, Graham, and Miller means more than a 

generalized notion of taking age into consideration as 

a factor in sentencing.”).  

Mr. Lugo should not have to wait until a parole 

hearing to present this evidence. Evidence available to 

him at the time of sentencing, such as the testimony of 

counsel’s juvenile expert, may no longer be available 

at the time of a parole hearing. At a minimum, evidence 

showing his mental state and immaturity at the time of 

the homicide will be extremely stale then. The judge 

should have considered the types of evidence related to 

youthfulness described in Miller6, for their effect on 

																																																								

6		The Miller Court identified “failure to appreciate 
risks and consequences,” “family and home environment,” 
“peer pressure”, and “the possibility of 
rehabilitation” as among the factors the judge should 
consider. 132 S.Ct. at 2467-8. 
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Mr. Lugo at the time of his offenses, even if the 

sentence remained the same. The denial of his motion to 

continue the sentencing wrongly deprived him of an 

opportunity to make a record of his mental, emotional, 

and physical state at the time, evidence that will be 

necessary to assess his potential for rehabilitation as 

he ages and matures. 

VI. Reasons Why Direct Appellate Review Is 
Appropriate. 

 
The Appeals Court is bound to follow Okoro and 

cannot reexamine the constitutionality of a life with 

parole sentence for juveniles convicted of second 

degree murder under either the Eighth Amendment or art. 

26. Mr. Lugo’s case also requires a reviewing court to 

answer the unanswered question in Okoro; whether the 

Eighth Amendment and/or art. 26 require an 

individualized sentencing hearing for juvenile homicide 

defendants. Finally, the court here must determine 

whether Mr. Lugo’s due process rights were violated by 

the denial of his request for a continuation of the 

sentencing hearing so he could present evidence in 

mitigation pursuant to Miller. The answers to these 

questions are extremely important and could potentially 

affect every juvenile homicide defendant in the 
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Commonwealth. As a result, direct review of Mr. Lugo’s 

appeal by this Court is warranted. 

Respectfully submitted, 

THE DEFENDANT 
NATHAN LUGO 
  
BY HIS ATTORNEY, 
 
/s/Katherine C. Essington 
Katherine C. Essington 
BBO # 675207 
190 Broad St., Suite 3W 
Providence, RI 02903 
(401) 351-2889 
katyessington@me.com 
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CERTIFICATE OF SERVICE 

 I, Katherine C. Essington, counsel for the defendant 

herein, hereby certify that on this 30th day of April, 2018, 

I mailed a copy, postage prepaid, of the foregoing 

Application to Pamela Alford, District Attorney’s Office, 435 

Shamut Rd., Canton, MA 02021, and to the defendant. 

 /s/ Katherine C. Essington
 Katherine C. Essington 
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