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REQUEST FOR DIRECT APPELLATE REVIEW 

Ryan Vibber, appellant in Docket No. 2026-P-0699, 

seeks direct appellate review of the denial of a 

certain motion filed in Lowell District Court 

(entitled "Motion for Reimbursement of Ori ver Alcohol 

Education Fee and License Reinstatement Fee"), 

pursuant to Mass.R.App.P. 11. Review by this Court is 

particularly appropriate for two reasons. 

First, the case raises the question of whether 

the invalidation of a conviction or plea requires the 

Commonwealth to reimburse a Defendant for fees paid to 

private parties, an issue which this Court expressly 

left undecided, while observing that "it may not be 

long before we confront a case that demands [its] 

resolution". Commonwealth v. Martinez, 480 Mass. 777, 

789-90 (2018). This is precisely such a case. 

Second, Mr. Vibber's OUI plea was invalidated 

pursuant to Commonwealth v. Hallinan, 491 Mass. 730 

(2023), which recognized that egregious government 

misconduct by OAT "impacted thousands of OUI 

prosecutions" (Id., at 746), and since countless other 

Defendants with meritorious Hallinan motions will 

likewise seek reimbursements, this case unquestionably 

presents a question of public interest. 
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STATEMENT OF PRIOR PROCEEDINGS 

On August 7, 2012, the Lowell District Court 

issued a Criminal Complaint against Mr. Vibber, which 

alleged, in part, operation of a motor vehicle while 

under the influence of liquor (hereinafter, "OUI") 

(28) 1 . On February 25, 2013, Mr. Vibber tendered a 

plea, and the charge of OUI was continued without a 

finding, pursuant to G.L. c.90, s.24D (24, 9-11). As 

a term of his probation, Mr. Vibber was required to 

attend the Driver Alcohol Education Program 

(hereinafter, "DAEP") (24, 29-30). And his driver's 

license was suspended (24, 29-31) . 2 On July 20, 2023, 

Mr. Vibber filed a Motion for a New Trial (25, 32-34). 

On August 22, 2023, Mr. Vibber's Motion for New Trial 

was allowed without objection from the Commonwealth 

(25) . 

On December 7, 2023, Mr. Vibber filed a Motion to 

Suppress (27) . On December 19, 2023, at the hearing 

on said motion, the Commonweal th was not prepared to 

1 Mass.R.App.P. 11 provides that: "[a] copy of the 
docket entries shall be appended to the application 
[for further appellate review]", and that "[t]he 
applicant shall also append a copy of any written 
decision, memorandum, findings, rulings, or report of 
the lower court relevant to the appeal". 
2 G. L. c. 90, s. 33 ( 36) conditions the reinstatement 
of any license suspended under G.L. c.90, s.24D, on 
the payment of $500.00. 
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go forward, and 

Vibber was dismis 

our count pending against Mr. 

(25) . 

Subsequently 3 , Mr. Vibber a "Motion 

Reimbursement of Driver Alcohol Education Fee and 

cense Reinstatement Fee", in Lowell District Court, 

along with a of exhibits, including a 

supporting affidavit signed by Mr. Vibber, attachments 

thereto, and a s es of proposed (41-65). On 

March 25, 2025, 4 a hearing took place on said motion, 

over which the Honorable Leo Fama presided. On March 

26, 2025, Mr. Vibber's motion for reimbursement was 

denied (27, 66). 

3 The docket does not reference the filing of this 
motion, and therefore does not provide a date. 
4 This date appears on the docket. Although the 
transcript of the hearing on Mr. Vibber's motion dates 
the hearing to April 22, 2025, this rs to be 
inaccurate, insofar as Judge Fama's of the 
motion is dated March 26th. 
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Thereafter 5 , Mr. Vibber filed a "Motion for 

Rulings" (27, 67-68). 

was denied (27, 67). 

On April 4, 2025, the motion 

On April 23, 2025, Mr. Vibber 

filed a Not of Appeal, relative to the denial of 

his "Motion for Reimbursement of Driver Alcohol 

Education Fee and License Reinstatement Fee" (27, 69). 

And on May 19, 2026, the present appeal was entered on 

the docket of the Appeals Court. 

SHORT STATEMENT OF FACTS RELEVANT TO THE APPEAL 

On August 7, 2012, Mr. Vibber was charged in a 

Complaint alleging OUI, listing August 7, 2012, as the 

date of offense (28). On February 25, 2013, Mr. 

Vibber tendered a plea on the charge of OUI liquor in 

Lowell Dist Court, whereupon charge was 

continued without a finding, pursuant to G. L. c. 90, 

s. 24D, as a result of which he incurred a 210 day 

license loss and was ordered to attend the DAEP ( 24, 

29-31). On July 20, 2023, he moved for a new 

pursuant to Commonwealth v. Hallinan, 491 Mass. 730 

(2023), alleging that he would have rationally pursued 

5 The record is ambiguous as to the date on which 
the Motion for Rulings was led. The motion is dated 
April 4, 2025, and the docket's rst reference to 
this filing is dated April 11, 2025. However, the 
next entry appearing on the docket states that the 
motion was denied on April 4th. 
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a trial had he known of the egregious misconduct of 

the Office of Alcohol Testing, which rendered his 

breath test result inadmissible (25, 32-34). On 

August 22, 2023, the motion was allowed. On December 

19, 2023, the our charge was dismissed (26). 

Mr. Vibber moved, in Lowell District Court, for 

reimbursement of the $993.00 fee he had paid to attend 

the DAEP, and reimbursement of the $500.00 license 

reinstatement fee he had tendered to the RMV, 

including with his motion a signed affidavit (41-65). 

His motion asserced that he tendered a plea to the 

charge of QUI liquor, that the Court allowed his 

subsequent Motion for New Trial, and that it later 

entered a dismissal for lack of prosecution (1). Mr. 

Vibber argued that both the DAEP fee and license 

reinstatement fee were exacted as a consequence of an 

invalidated plea, that his interest in reimbursement 

outweighed the government's interest in withholding 

same, and that the Commonweal th must therefore 

reimburse him, pursuant to Nelson v. Colorado, 137 S. 

Ct. 1249 (2017) (41-65). And he asserted that he is 

entitled to reimbursement under the Due Process 

provisions of the Fifth and Fourteenth Amendments of 

the United States Constitution, as well as the Due 
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Process protections enshrined in Article 12 of the 

Massachusetts Declaration of Rights (41-42). 

His supporting affidavit avers that his 

conviction is no longer valid ( 60) . It establishes 

that he is requesting reimbursement for fees assessed 

as a result of his plea (60). 

the requested refund ( 60) . 

It states the amount of 

And it affirms that he 

paid the fees for which he seeks reimbursement ( 60) . 

Also, it explains that he sought a refund from both 

the DAEP and RMV, via telephone, and via written 

letters (which he attached as exhibits) , but received 

no refund (61-62). 

Mr. Vibber served his motion and affidavit upon 

the Commonwealth, counsel for the District Court 

Department of the Trial Court, counsel for the 

Massachusetts State Police, the Office of Alcohol 

Testing, the Office of General Counsel for the 

Massachusetts Department of Transportation, the 

Massachusetts Attorney General, the Office of the 

Comptroller, and the RMV (59). 

ISSUES OF LAW, AND WHETHER THEY WERE PROPERLY RAISED 

AND PRESERVED IN THE LOWER COURT 

Mr. Vibber's appeal raises two issues: 1) whether 

Nelson v. Colorado, 137 S. Ct. 1249 (2017), requires 
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the Commonweal th to reimburse Mr. Vibber for the fee 

he paid the DAEP, in order to attend this program, and 

2) whether Nelson requires the Commonwealth to refund 

the license reinstatement fee which Mr. Vibber 

tendered to the RMV. 

Mr. Vibber properly raised both issues by filing 

a motion in the lower court, and by satisfying the 

initial burden of production articulated in 

Commonwealth v. Martinez, 480 Mass. 777 (2018), as 

demonstrated, infra. The question of issue 

preservation is not implicated. When a motion is 

denied in the trial court, Massachusetts law does not 

require the moving party to register any formal 

objection in order to preserve the issue for appeal. 

ARGUMENT 

I. 

AFTER MR. VIBBER'S PLEA TO our LIQUOR WAS VACATED, THE 
COURT ERRED IN DENYING HIS MOTION FOR REIMBURSEMENT OF 
THE DRIVER ALCOHOL EDUCATION FEE PURSUANT TO NELSON V. 
COLORADO, BECAUSE THIS FEE WAS "EXACTED UPON, AND AS A 
CONSEQUENCE OF," HIS PLEA, AND BECAUSE THE BALANCING 
TEST EMPLOYED IN NELSON WEIGHS IN HIS FAVOR. 

a) Nelson and other binding precedent entitle Mr. 

Vibber to reimbursement for the DAEP fee. 

When a criminal conviction is invalidated and no 

retrial will occur, the government must reimburse fees, 
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court costs and restitution, 

defendant upon, and as a 

"exacted 

consequence 

from 

of, 

the 

the 

conviction". Nelson v. Colorado at 1252. Nelson held 

that a Defendant's request for such reimbursement is 

"govern[ed]" by Mathews v. Eldridge, 96 S.Ct. 893 

(1976), which employed a three part balancing test. 

Nelson, at 1255. Because that test weighed in favor 

of the Nelson petitioners, 

relief. Id., at 1258. 

they were entitled to 

The first prong of Matthews considers "the 

private interest affected", and the Court recognized 

the petitioners' "obvious" interest in reimbursement. 

Id., at 1255-7. The second prong evaluates "the risk 

of erroneous deprivation of that interest through the 

procedures used", and since Colorado's "Exoneration 

Act" off erect the petitioners no feasible opportunity 

to recoup their funds, Nelson found a risk of 

erroneous deprivation. Id. And as to the third prong, 

which weighs the "governmental interest at stake", 

Colorado, wrote the Court, had no interest in 

withholding reimbursement of monies to which it has 

"zero claim of right". Id. 

In Massachusetts, to launch a request for 

reimbursement pursuant to Nelson, a Defendant must 1) 
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attest that his conviction is neither still valid nor 

subject to retrial, 2) attest that he seeks 

reimbursement for monies asses solely as a result 

of an invalidated conviction, 3) state the amount 

requested, and 4) state that he paid this amount. 

Martinez, at 793-4. Thereafter, Nelson entitles a 

Defendant to reimbursement of all "monies" generally, 

where paid solely as a consequence of an invalidated 

conviction, unless the government satisfies s burden 

to prove otherwise. Mart z, at 784-5. -----

Because Mr. Vibber satis his initial burden 

of production, 6 and the government led to satis 

its burden of disproving that the DAEP fee was exacted 

as a consequence of his plea, all binding precedent, 

including Nelson, would hold that Mr. Vibber 

entitled to reimbursement of the DAEP fee. 

b) Dicta ques oning scope of Nelson is 

irrelevant. 

While Martinez held that Nelson required the 

state to reimburse restitution which the Defendant had 

paid to the Haverhill Police Department, in obiter 

6 There is "no chance" of a retrial "within the 
meaning of Nelson and Martinez". See Commonweal th v. 
Nieves, 486 Mass. 1006, 1008 (2020). Following the 
dismissal of Mr. Vibber's our charge, the Commonwealth 
declined to seek a new Complaint. 



dictum, it added that "it is another matter to order 

the Commonwealth to repay a defendant for restitution 

that the Commonwealth never received because that 

restitution was paid to a private victim". Id. , at 

789-90. And one might be tempted to assume that 

reimbursement of any fee which would result in a 

similar economic loss to the state (including Vibber's 

DAEP fee) stands on equal footing. 

But Commonwealth v. Dragotta, 96 Mass. App. Ct. 

154 (2019), the only case which has so far interpreted 

the Martinez dicta, unequivocally rejected this view, 

holding that when a Defendant pays probation fees to a 

foreign state, and his conviction is overturned, 

Nelson requires the state to accept the loss and 

reimburse the Defendant. Id., at 156-7. Dragotta 

observed that probation fees are "easily 

distinguishable" from restitution, since they "defray 

the costs associated with the provision of services to 

probationers", whereas restitution constitutes "money 

or services which a court orders a defendant to pay or 

render to a victim as part of the disposition". And 

DAEP fees are equally distinguishable from 

restitution, for precisely the same reason. In fact, 

the Court cannot fairly reject Mr. Vibber's claim, on 
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grounds that his DAEP fee is equivalent to restitution 

paid to a private party, unless it overrules Dragotta. 

c) Dicta questioning the scope Nelson is 

unpersuasive in any event, and should not be adopted. 

If, contrary to Dragotta, this Court reads the 

Martinez dicta to question whether a Defendant is 

entitled to reimbursement of fees where the 

Commonwealth would thereby incur an economic loss, the 

Court should decline to adopt this dicta. The only 

argument offered by Martinez, to suggest that Nelson 

doesn't neces ly require the state to reimburse 

Defendants for monies it ordered them to pay to third 

parties, is unpersuasive. Martinez acknowledges that 

all res ti tut ion paid by the Nelson petitioners were 

received by the victims (or their service providers), 

and the Supreme Court did order Colorado to 

reimburse the petitioners. Martinez, at 789. But 

Martinez conjectures that the Supreme Court mistakenly 

believed that the restitution (which was, in fact, 

collected from the petitioners by the state before 

being distributed to the victims) remained in the 

state's cof at 1 times. Id. Martinez draws 

this inference because Nelson contains language to the 

effect that Colorado is not permitted to "retain" 
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monies collected from the petitioners. Id. And if 

the Supreme Court majority had appreciated that 

Colorado had divested itself of the restitution it 

collected from the petitioners, the Court would not 

necessarily have required the state to reimburse the 

petitioners, or so the Martinez dicta implies. 

But language in Nelson, that Colorado cannot 

"retain" the petitioners' money, is hardly sufficient 

to support the grand proposition that the Supreme 

Court failed to appreciate that Colorado transferred 

the restitution to the victims. Nelson never 

suggested that Colorado had retained restitution 

monies in particular, and may have been referring to 

court costs and other fees. And even as to 

restitution, an assertion that the government may not 

"retain" such monies need not necessarily imply actual 

possession of them. Indeed, Martinez itself casually 

speaks about whether the Commonwealth must "refund" 

restitution paid to a private victim (Martinez, at 789) 

even though the verb "refund", if taken literally, 

presumes that the restitution was received by the 

Commonwealth. 

Moreover, there are several affirmative 

indications that the Nelson majority knew Colorado had 
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transferred the restitution to the victims and their 

service providers. First, Martinez concedes that both 

Colorado Supreme Court opinions under review stated 

this explicitly (Martinez, at 789), and since the 

majority opinion in Nelson cites from these very 

paragraphs, it must surely have read them. 7 

Second, Justice Ali to' s concurrence laments that 

the majority opinion requires the state to "foot the 

bill" when it reimburses Defendants for restitution 

(Nelson, at 12 63), so the majority cannot have been 

unaware that its decision would have this effect. 

Third, "restitution", by its nature, is 

necessarily received by a crime victim, and since both 

petitioners in Nelson had been convicted of sex 

offenses (Nelson, at 1252-3), the Supreme Court must 

have known that any restitution would remit to the 

private victims rather than to the state of Colorado. 

Fourth, if the Nelson majority mistakenly 

believed that Colorado had retained all restitution, 

7 "Between Nelson's conviction and acquittal, the 
Colorado Department of Corrections withheld $702.10 
from her inmate account, $287.50 of which went to 
costs and fees and $414. 60 to restitution. See 362 
P. 3d, at 1071, and n. 1. Following Madden's 
conviction, Madden paid Colorado $1,977.75, $1,220 
of which went to costs and fees and $757.75 to 
restitution. See 364 P. 3d, at 867. Nelson, as 1253. 
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it would not have issued a needlessly overinclusive 

holding, couched in the passive voice, requiring the 

state to reimburse any restitution "exacted from" a 

Defendant. Nelson, at 1252. 

And fifth, other Courts have not generally 

contested that Nelson requires the state to reimburse 

for res ti tut ion paid to private victims. People v. 

Billups-Dryer, ... N.E.3d ... (2025), which recently 

held that the state must provide reimbursement in this 

context, noted its efforts to find decisions from 

other jurisdictions, to assist it in interpreting 

Nelson. Id., at paragraph 25. 8 It references only a 

single decision which read Nelson to permit the 

government to withhold reimbursement of restitution 

received by a crime victim, namely United States v. 

Medicine Horn, No. CR 98-40126, 2019 WL 981643, *1 (D. 

S . D. Feb . 2 8 , 2019) . And Medicine Horn only declined 

to order the state to reimburse the Defendant because 

it misread Nelson, incorrectly concluding that "the 

restitution funds in that case had not been dispersed 

and were still possessed by the State of Colorado". 

Medicine Horn, at 2; B.A. 125. 

8 No official page citation is available at this 
time. 
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d) Dicta questioning the scope of Nelson, even 

if adopted, cannot defeat Mr. Vibber's claim. 

Even if this Court finds that the Nelson majority 

incorrectly believed that Colorado had retained the 

petitioners' restitution (as the Martinez dicta 

posits) , it must ask whether the Supreme Court would 

require the Commonweal th to reimburse Mr. Vibber for 

the DAEP fee he paid. His claim, like that of the 

Nelson petitioners, is governed by Mathews, which 

employed a three part balancing test. Under the first 

prong, Mr. Vibber has an obvious interest in recouping 

his loss, now that his plea has been invalidated, and 

no retrial will occur. As to the second prong, he 

faces the risk of an erroneous deprivation (of his 

interest in reimbursement) if he is denied relief on 

appeal, since Massachusetts law provides no other 

avenue by which he might be reimbursed. 9 The third 

prong weighs the government's interest in declining 

reimbursement to Mr. Vibber. And the government's 

interest is debatable at best, given that it awarded 

Mr. Vibber a new trial precisely because of the 

9 G.L. c.258D provides a form of relief to certain 
persons who suffer an erroneous felony conviction, but 
Mr. Vibber was neither "convicted", nor charged with a 
felony. 
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egregious governmental misconduct of the Office of 

Alcohol Testing (hereinafter, "OAT") , as outlined 

Commonwealth v. Hallinan 491 Mass. 730 (2023). 10 So 

Mathews' balancing test clearly weighs in favor of Mr. 

Vibber. 

II. 
AFTER MR. VIBBER'S PLEA TO our LIQUOR WAS VACATED, THE 
COURT ERRED IN DENYING HIS MOTION FOR REIMBURSEMENT OF 
THE RMV LICENSE REINSTATEMENT FEE PURSUANT TO NELSON V. 
COLORADO, BECAUSE THIS FEE WAS "EXACTED UPON, AND AS A 
CONSEQUENCE OF," HIS PLEA, AND BECAUSE THE BALANCING 
TEST EMPLOYED IN NELSON WEIGHS IN HIS FAVOR. 

The Commonwealth must refund the license 

reinstatement fee which Mr. Vibber paid the the RMV 

because it was exacted as a consequence of his 

invalidated plea. See, Nelson, at 1252. The only 

conceivable objection, that Mr. Vibber was never 

explicitly ordered to pay the license reinstatement 

fee, and therefore it was not paid solely as a 

consequence of his invalidated conviction, was 

10 While space constrains preclude an exhaustive 
survey of OAT' s misconduct here, suffice it to say 
that its "intentional withholding of exculpatory 
evidence ... , blatant disregard of court orders, and 
other misconduct undermined the criminal justice 
system in the Commonweal th, compromised thousands of 
prosecutions for OUI offenses, and potentially 
resulted in inaccurate convictions". Hallinan, at 
741, 45-6. 
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squarely rejected in Nieves, which held that Nelson 

required reimbursement 

invalidated conviction 

parole fees 

(even though 

ed to an 

Defendant 

could have chosen to forego parole and thereby incur 

no fee). Nieves, at 1007-8. 

Mr. Vibber' s license reinstatement fee must also 

be refunded because under the Mathews balancing test, 

his interests clearly outweigh those of the 

government. The government has no legitimate interest 

whatever in denying Mr. Vibber a refund, where 

still holds the monies exacted from him. 

REASONS WHY DIRECT APPELLATE REVIEW IS APPROPRIATE 

Mass.R.App.P. ll(a) permits an appellant ,to 

request direct appellate review where an appeal 

presents "questions of such public interest that 

justice requires a final determination by the full 

Supreme Judicial Court". This standard is fully 

satis in Mr. Vibber' s case. Hallinan recognized 

that OAT's misconduct impacted thousands of OUI 

prosecutions, and refer to "myriad public 

interests at stake". Hallinan, at 746. 

These thousands of OUI Defendants must each 

assess the feasibility pursuing a new trial motion 
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under Hallinan (on grounds that they might rationally 

have demanded a trial had their breath test results 

been excluded) . And in many cases, their decision 

will turn on whether they can expect to receive the 

reimbursements promised by Nelson. Defendants 

currently straddled with work and familial obligations 

may be reticent to expend their energies in pursuit of 

exoneration, unless they are assured that they will 

thereafter be reimbursed for the DAEP fees and license 

reinstatement fees which were exacted from them as a 

consequence of their invalidated convictions and pleas. 

Indeed, one might fairly assert that this Court's 

commitment to rectify the injustice of OAT's 

misconduct requires not only a pronouncement that 

prejudiced defendants are entitled to a remedy (as it 

did in Hallinan), but that it articulate the scope of 

that remedy, as Mr. Vibber implores. 

Mass.R.App.P. ll(a) also permits an appellant to 

request direct appellate review where an appeal 

presents "questions of first impression or novel 

questions of law". Mr. Vibber's appeal warrants 

direct appellate review for that reason as well. 

Martinez, after observing that the Defendant had been 

fully reimbursed for the restitution he paid to the 

19 



Haverhill Police Department following the invalidation 

of his conviction, observed: 

we need not decide whether Nelson requires the 
Commonwealth to refund restitution paid by a 
defendant as a consequence of an invalidated 
conviction where the restitution was paid not to 
the Commonwealth, but to a private victim ... but 
it may not be long before we confront a case that 
demands the[ ] resolution [of this issue]". 

Martinez, at 789-90. 

Al though Mr. Vibber is seeking reimbursement for 

a DAEP fee rather than restitution, he is in the same 

proverbial boat. Defendants who were obliged to pay 

third parties as a consequence of an invalidated 

conviction, whether in the form of restitution or a 

DAEP fee, continue to face uncertainty as to whether 

the government must reimburse them. Until the law is 

clarified, the Commonwealth can always argue that 

Martinez casts doubt on whether the state must provide 

reimbursement in instances where it would thereby 

incur an economic loss. 

And finally, Mass.R.Crim.P. ll(a) permits an 

appellant to request direct appellate review where an 

appeal involves "questions of law concerning the 

Constitution of the Commonwealth or questions 

concerning the Constitution of the United States which 

have been raised in a court of the Commonwealth". Mr. 
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Vibber's denied motion asserts that he is entitled to 

reimbursement under Nelson, which, in turn, predicated 

relief on Fifth Amendment Due Process, applicable to 

the states by way of the Fourteenth Amendment. Nelson, 

at 1252. In the alternative, he argued, that he is 

entitled to reimbursement pursuant to Article 12 of 

the Massachusetts Declaration of Rights. He requests 

direct appellate review on these grounds as well. 

Dated: June 8, 2026 
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Ryan Vibber, 
By his attorney, 
/s/ John M. Corridan 
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2442 Boston Road 
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1 08/07/2012 Arra~t 0 Held D Not Held but Event Resolv!cld □ Cont'd I ' \l nJ.;;~ l..ij:f-1 ------ I 2 - ~..tj,eld 0 Not Held b;,t Event Resolved D Cont'd "• 

\ \ '\ " -----
---- 3 

I 
n□ Held O Not Held but Event Resolved O Cont'd 

' ' !~~ l~\ I 'i \').. 0st,En 14
Pt"'ld D Not Held but Event Resolvad • D Cont'd 

~ 
. \' ~ b Held O Not Held but E"er.t Rdsolveo \ ~ 

D Cont'd 
~ 

6 cQ~+lle Ltrl 0 Held O Not Held but Event Resol\/ed O Cont'd 

7 
\ • -~ ~ 0 Held D Not Held but Event Resolved O Cont'd 'I 1, 

A 

8 .2/ex75-;/I>"' r~ 0 Held 
-

O Not Held but Event Res0lved ocorit'ci 

-
9 -7 , 

0 Held D Not Held but Event Resolved □ Cont'd 

10 0 Held O Not Held but Ever.! Resolved D Cont'd 

APPROVED ABBREVIAT!Oi•IS 
ARR = Arraignment PTH = Pretr:a' hearing DCE ~- Di$C0very comp:i.:mce & jury se!e:ti,ir, BTR = Bench trial JTR = Jury mal PCH :.: Probab!e cause hearing MOl = Motion ht!aring sqE ~ Slalus; review 

SRP = Status review of payments FAT= :=irst appea~ance in ju,)' session SEN =- Se:n·r;,ncir;g CWF •~ Cr.:ntinuance-witllClut-firiding scneduted to terminate PRO= Probation sc.i1ed•;1eC.: to terminate 

DFTA = Cefendant failed to aµpe,:1r &. was defaulted WAR= Warrant Issued WARD= Default wc.rrant issued WR= Warrant or default warrant r~i::al1ed PVH = prnb.itinn revocation hearing. 

A TRUE COPY AHEST: r:RK-MAGISTf,IITE I ASST CLERK TOTAL NO. OF PAGES 
.r~.DATE) 

. 
Date/Time Print~d: 0f:l-07-2C12 09:52·➔ 13 

II llllillll
1
!U1

1
-
111

,
111111!11111111111111111! , , 11 12 11 ~l~QQ . .,.764 1 I, 

\/er:,1vn 2.0. 11106 

,., '2. 



CRIMINAL DOCKET - OFFENSES 

1 OUl-llQUOR OR .08% c90 §24(1)(a)(1) 

D Guilty Plea or Admission to Sufficient Facts 
accepted after colloquy and 278 §29D warning 
□ Bench Trial 

oJury Trial 

□ Dismissed upon: 

□ Request of Comm,inwealth □ Request of Victim 

□ Request of Defendant □ Failure to prosecute 

DEFENDANT NAME 

Ryan Vibber 

FINE/ASSESSMENT SURFINE 

RESTITUTION 

E OR OTHER DISPOSITION 

□ Defendant placed on probation until: 

KET NUMBER 

COSTS 

VfW ASSESSMENT BATTERER'S FEE OTHER 

/f;j-V 

d/4~)¥ 
Lif- ',/ ,r d f/-£/ • 

□ Other: 

□ Flied with Defendant's consent 

□ Nolle Prosequi 

□ Decriminalized (277 §70 C) 

□ Risk/Need or OUI D Administrative Supervision /, r'-o;J ,,..,-. tJI- " 

□ Defendant placed on pretrial probation (276 §87) until: /]/ { ~',,·J ~~U<, pl f.,,i/,,,!ht- 11-
□ To be dismissed If court costs I restitution paid by: ~ V (:[ ~4? / / 

' ti- ./'i /l£ftl4 a.;/: ,,/l,U 
FINDING 

□ Guilty 0 Not Guilty 

D Responsible □ Not Responsible 

FIN~OSITION 

~is,sed on recommendation of Probation Dept. 
□ y"dbalion terminated: defendant discharged 
l:il' Senten_ce qi: ·spositio~ rel/Ok P.ag.il; 

. I DATE 

0/;:JS/;1 
□ Probable Cause □ No Probable Cause ( • 1'\ ;\_ \ ) -.., 
COUNT /OFFENSE - . I .1..1:-.,,,.;:..r:===~~~=~~:-----,:,ir------:::;~-II 

2 NEGLIGENT OPERATION OF MOTOR VEHICLE c90 §24(2Ra) 

DISPOSITION METHOD FINE/ASSESSMENT SIJRFINE COSTS 

□ Guilty Plea or ~sion to Sufficient Facts 
accepted after colloquy and 276 §29D warning 

HEAD INJURY ASMT RESTITUTION 1W ASSESSMENT BATTERER"S FEE OTHER 
□ Bench Trial 

oJury Trial 

□ Dismissed upon: 

□ Request of Commonwealth □ Request cf Victim 

□ Request of Defendant □ Failure to prosecute 

□ Other: 

□ Filed with Defendant's consent 

□ Nolle Prosequi 

□ Decriminalized (277 §70 C) 

ROTHER DISPOSITION 

D Defendant placed on probation until: 

D Risk/Need or OU! D Administrative Supervision 

□ Defendant placed on pretrial probation (276 §87) unal: 

□To be dismissed if court costs/ restitution paid by: 

FINDING FINAL DtSPOSITION 
,7-✓ 

D Guilty D Not Guilty [13-·Dis;J)iSsed on recommendation of Probation Dept. 

D Responsible □ Not Responsible □ !;lf6bation terminated: defendant discharged 

D Probable Cause D No Probable Cause if Sente~d,~d (0.l'.lirevokf'd (i6e Ff.'~t'q P-il91) ;l 
1-------------------------_.,,_.,·,....,.,..1 ,,-, \ , i"t\ ,LI 

COUNT/ OFFENSE "-· .J 
3 LEAVE SCENE OF PROPERTY DAMAGE c90 §24(2)(a) 

DISPOSITION METHOD 

D Guilty Plea or D Admission to Sufficient Facts 
accepted after colloquy and 2 78 §29D warning 

□ Bench Trial 

oJu~I 

~~ed upon: 

Q'i:fequest of Commonwealth D Request of Victim 

□ Request of Defendant D Failure to prosecute 

Other: c/·&7l-u-
□ Filed with Defendant's consent , a· □ Nolle Prosequi 

□ Decriminalized (277 §70 C) 

FINDING 

□ Guilty 

D Responsible 

0 Probable Cause 

Oalerrime Printed: oa .. :)1.2012 09:52:48 

□ Not Guilty 

□ Not Responsible 

D No Probable Cause 

FINE/ASSESSMENT SURFINE COSTS 

HEAD INJURY ASMT RESTITUTION V/W ASSESSMENT 

SENTENCE OR OTHER DISPOSITION 

D Sufficient facts found t,ut continued without a finding until: 

D Defendant placed· on probation until: 

0 Administrative Supervision 

Dismissed on recommendation of Probation Dept. 
□ Probation terminated: defendant discharged 
□ Sentence or disposition revoked (see conrd page) 

11111111111111,1~,'~'~!~~~t~~IIIIIIIIII Ill 
t-¼ 

DATE 

QUI 24D FEE '- OU! VICTIMS ASMT 

BATTERER'S FEE OTHER 

JUDGE DATE 
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CRIMINAL DOCKET 

DOCKET ENTRIES 

DATE 

DEFENDANl' MAME 

Ryan Vibber 
DOCKET NUM9ER 

1211CR004764 

DOCKET ENTRIES 

-i, <•~.~ ~\ ;' ~ 
Jl.-.--'--'"-'----':..""--·"-1---1-'.;.'•.:Ll!.✓\_ ':,-..:,;\. ... \,.,.\ ........ _..;:::c..,,...} .;../ ___ ==----.....;; 

TIONS 
ial~aring oc~_:::2scov~~mi:,h~.ce & Jy 
~ = First ap1;r(3.n~fn ju(y ~~&on 

eaf~&..w.Js defa't:)e-:3 VVPf. ~. la::-r'afli$!;ued 

~alefTime Pdnted . .)8.07-2012 09:52:4B. 

R = nch trial JTR c=: Jwy trial PCM-= P1·c1bable cause hearing tJOT = Motion r,eanng Sf.:~;:: Status 1eview 

F ~ Coniim;ani::e~without~finding scheduled to terr.1inate PRO:;; Probatior, sched11led to terminate 

warrant issued WR= W::tn arit or default warrant recalled PVH = probalion revncatkM hcanl"lg. 
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NAl\ilEOFCASE DOCKET NUMBER 

R \~\'\ Q.K 4-7 ~ 
NO. DATE DOCKET ENTRIES 

/1 . 
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'CRIMINAL DOCKET 
DOCKET ENTRU:S 

DATE 

I 

DOCKET NUMBER 

DOCKET ENTRIES 

,,.J NJYl CoY<Jttc eo /i8rf Mct' 

ARR "'Arraignment PT= Pretrial hearing CE= DiscoverJ comp11ance & jury seleciion T = Bench Ilia! JT = Jury trial PC= Probabfe cause hearing M = Motion hearing SR= Status review 
SRP"' Status review ot payments FA= First appearance in jury session S = Sentencing CW= Ccniinuancs-wlttio~t-1inding scheduled to terminate ? = Probation scheduled to terminata 

DFf A= Defendant failed to appear & was deraultad '1'/AR = Wanant Issued WARD= Deiault warrant issued WR= \Narrant or'defaultwarro11t ,~called PR= probation'revccaiicn hearing 

oatemme- Printed: os-o:;...2020 12:42:43 ')..: Version 2.0 -11100 
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CRIMINAL COMPLAINT 
ORIGINAL 

DOCKET NUMBER 

1211CR004764 

No. oF couNTs Trial Court of Massachusetts 

DEFENDANT NAME & ADDRESS 

Ryan Vibber 
23 Baldwin St 
Tewksbury, MA 01876 

3 District Court Department 

COURT NAME & ADDRESS 

Lowell District Court 

41 Hurd Street 
Lowell, MA 01852 

(978)459-4101 

DEFENDANT DOB 

10/09/1992 
COMPLAINT ISSUED 

08/07/2012 
DATE OF OFFENSE 

08/07/2012 
ARREST DATE 

08/07/2012 

OFFENSE CITY I TOWN 

Tewksbury 

POLICE DEPARTMENT 

Tewksbury PD 

OBTN 

TTEW201202857 

OFFENSE ADDRESS 

POLICE INCIDENT NUMBER 

12-38002 

NEXT EVENT DA TE & TIME 

08/07/2012 9:00 AM 

NEXT SCHEDULED EVENT 

Arraignment 

ROOM I SESSION 

Arraignment Session 

The undersigned complainant, on behalf of the Commonwealth, on oath complains that on the date(s) indicated below the 
defendant committed the offense(s) listed below and on any attached pages. 

COUNT 
1 

CODE 
90/24/J 

DESCRIPTION 
QUI-LIQUOR OR .08% c90 §24(1)(a)(1) 

On 08/07/2012 did operate a motor vehicle upon a way, as defined in G.L c.90, §1, or in a place to which the public has a right of access, or upon a way or in 
a place to which members of the public have access as invitees or licensees, with a percentage, by weight, of alcohol in his or her blood of eight one­
hundredths or greater, or while under the influence of intoxicating liquor, in violation of G.L. c.90, §24(1 )(a)(1 ). 

PENAL TY: imprisonment for not more than 2½ years; or not less than $500, not more than $5000 flne; or both imprisonment and fine; plus $50 Victims of 
Drunk Driving Assessment; plus (if QUI $250 Head Injury Assessment; no filing or continuance without a finding; and license revoked for 1 year. §24Q: 
Defendants with a blood alcohol level of .20% must also attend alcohol or drug assessment by DPH or other court-approved program. §24D alternative 
disposition: If defendant eligible, after guilty finding or continuance without a finding, judge may allow as alternative: probation not more than 2 years, plus 
driver alcohol or controlled substance abuse education program, or alcohol or controlled substance abuse treatment or rehabilitation program, or both, plus its 
program fee, plus $250 assessment for apprehension, treatment and rehabilitation programs, plus $50 Victims of Drunk Driving Assessment, plus (if OUI $250 
Head Injury Assessment, plus license suspended for not less than 45 days, not more than 90 days (or for 210 days, if defendant under age 21 on offense 
date . Defendants aged 17-21 with a blood alcohol level of ,20% or more must attend a "14-day second offender in-home program.''. 

2 90/24/E NEGLIGENT OPERATION OF MOTOR VEHICLE c90 §24(2)(a) 

on On 08/07/2012: did operate a motor vehicle upon a way, as defined in G.L. c.90, §1, or in a place to which the public has a right of access, or in a place to 
which members of the public have access as invitees or licensees, negligently, so that the lives or safety of the public might be endangered, in violation of G.L. 
c.90, §24(2)(a). 

(PENAL TY: imprisonment for not less than 2 weeks, not more than 2 years; or not less than $20, not more than $200, plus $250 Head Injury Treatment 
Services Trust Fund surcharge; or both imprisonment and fine; subsequent offense may not be filed or continued without a finding except upon motion and 
judge's certificate that such is in the interests of justice; RMV may (and shall unless judge recommends otherwise) revoke license for 60 days or, for 
subsequent offenses within 3 years, for 1 year, subject to reinstatement after investigation; RMV may revoke registration if defendant is owner or has exclusive 
control of vehicle. For violations on and after 3/31/07, RMV shall suspend junior operator's license or learner's permit 90 days for first offense and 1 year for 
subsequent offense; junior operator must also complete attitudinal change program.) 

3 90/24/C LEAVE SCENE OF PROPERTY DAMAGE c90 §24(2)(a) 

On 08/07/2012 did operate a motor vehicle upon a way, as defined in G.L c.90, §1 or in a place to which the public has a right of access, or upon a way or in a 
place to which members of the public have access as invitees or licensees, and did go away without stopping and making known his or her name, residence 
and the register number of his or her motor vehicle, after knowingly colliding with or otherwise causing injury to the vehicle or property of Paul Mirabella, in 
violation of GL c.90, §24(2). 

PENAL TY: imprisonment for not less than 2 weeks, not more than 2 years; or not less than $20, not more than $200; or both; subsequent offense may not be 
filed or continued without a finding except upon motion and judge's certificate that such is in the interests of justice; RMV may (and shall unless judge 
recommends otherwise revoke license for 60 days or, for subsequent offenses within 3 years, for 1 year; RMV may revoke registration if defendant is owner or 
has exclusive control of vehicle. 

NAMEOFC 

Notice to Defendant: 42 U.S.C. § 3796gg-4(e) requires this notice: If you are convicted of a misdemeanor crime of domestic violence you 
may be prohibited permanently from purchasing and/or possessing a figarm and/or ammunition pursuant to 18 U.S.C. § 922 (g) (9 .. ) 11ncl.; 
other applicable related Federal, State, or local laws. ). "{) ,,,, ,, ' • ·-;I 
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I am not now under the Influence of any drug. medication, liquor or otl)er substance that would Interfere with my 
ability to fully understand the constitutional and statutory rights that I am waiving when I pfead:gullty, or admit to eufflclent 
fact& to aupport a finding of guilty. 

*. * .. ,. 

I have decided to plead gultty:•or admit to sufficient facts. freely and voluntarily upon the conditions which I have 
• tendered In Section I. My guilty ptea or admission is not the result of force or threats, promlsea or other assurances. 

I • 

I understand and acknowledge that lam volunlarHy giving up the right to be tried py a jury, or by a judge without a 
jury, on these charges. t understand thal the jury would conslat of six Jurors chosen at random from Iha community, and 
that I could participate In selacttng those Jurors, who would determine unanimously whether I wa~ guilty or not gullty. 

I understand that by entering my plea of 9ui1ty or admission. I will atso be giving up my right to confront, cross-­
examine, and compel the attendance of witnesses; to present evidence in my defe~se; to remain silent and refuse to 
teatlfy or provide evidence against myself. atrwllh the assistance of a defense attorney; and to be presumed Innocent 
·un111 proven guilty by the prosecutio~ beyond a reasonable doubt. • 

I am aware of the nature and elements of the charge(s) to wlllch I am entering my guilty plea or admission. I am also 
aware of the nature and range of the poss1b1e sentence( s); I am aware that sentences can be imposed one aftarlhe 
other. I have been advised if my plea of gultty or admission to the charge& coutd trigger the provisions of the sex dffender 
registration 81atute, or llfetlme community parole 1:1upervlslon. or commitment as a sexually dangerous person under 
G.L. c, 123A, §12. . . ' 

I understand that if I am not a citizen of the Untted States, the acceptance by this court of my plea of gulHy, 
plea of nolo contendere, or admlnlon to sufflolent facts may have consequencea of deportation, exclusion from 

' admission to the UnHed States, or dental of naturalizatlon, pursuant to the laws of the United Sta1es, 

8!GNIOURE Of DEFEN0ANT CATE I haft lniln:slded 1h11 doclimltlllfotl:lld11flllldant. j _ j • SIGNATURE a: INTERPRETE1' 

ol/eJ5/lJ X 

NJ required by G.L. c, 218, § 26A, I certify tha1 as. legal counsel to the defendant In thls•case, i have explalned to the defendant 
the legal rigbt& and consequences referred to In Section II above. 

SIGNATURE OF ll&ENSE COUN8El. 

~Er.tl· ·'"~ E '!Yb-~ 
880NO. 

I. Iha underalgnad Judge of the Dtstrlct Court. addressed the defendant directly ln open court. I made appropriate lnquli i Into the 
education and background af the defendant and am aatlsfted lhat the defendant fully understands all of the defendant's rights • sat 
forth In Seaton ll above, and tha1 the defendan1 la n01 under the inffuence of any drug, medlcallon, liquor or other substance that 
would impair the defendant's ablRty lo fully understand those right&. I find, after a colloquy.wl1h the defendant. that the defendant 
has knowlngly, lntelllgenUy and voluntarily waived all of the rights as explalned dmlng these proceedings and as set forth In this 
form. 

After a hearing, I have found a factuaJ basis fortbe ehsrge(s) to which Iha defendant ls pteadtng gullly or admlltlng and I have found 
1hat the facts as reTated by the prosecution and admltted by the defendant \lll'OUld support a conviction on lhe charge(e) to which the 
plea or admlaslon la made. 

I certify that I have advised the defendant-BB follows: •1f YoU are not a citizen of the UnUed states. you are hereby advised that the 
acceptance by this court of yo1:1r plea af guilty, plea of n0.to contendere. or adml$sfon to sufficient facts may have consequence& of. 
da•PQdtaVon, exolusfon t • on to !!!,!..Uniled states. or dental of naturalization, pursuant to tha taw& of the United States.• 

SI 
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COMMONWEAL TH OF MASSACHUSETTS 

! . 
Middlesex, ss. 

I : 
LOWELL DISTRICT COURT 
DocketNo: 1211CR004764 

I 

' r- v; 
("') V) 

<[t. . .:._JZ 
c£o zco 

COMMONWEALTH 

V. 

RYANVIBBER 

6 ~ ~: MOTION FOR NEW TRIAL 
. . =:}c 

f~ ~~ ff,)MES, Ryan Vibber, by and through Counsel, and respectfully submits to this 

I
I ......J uc...::;:::­

:::J. ";;: ~ 
Honorab~Geutt, pursuant to Mass. R. Crim. P. 30(b), the following Motion for New Trial. r::~ Z2 :✓} --

t..,.-;::i •- "·-J 

c....a The Massachusetts State Police Office of Alcohol Testing's (OAT's) egregious 

•misconduct, which was material to the defendant's decision to admit to sufficient facts on 

:February 25, 2013 to the above-numbered complaint rendered the defendant's admission 
! 

I kn • d. ;un owmg an mvoluntary. 

Mr. Vibber further states: 

l. On August 7, 2012, Ryan Vibber was driving in Tewksbury, MA and was stopped by 
the police. 

2. After the stop, Mr. Vibber performed field sobriety assessments. 

3. Mr. Vibber was then arrested and brought to the police station. 

4. Mr. Vibber took a breathalyzer test. 

5. Mr. Vibber was informed the breath test results were .16%. 

6. Mr. Vibber was arraigned in Lowell District Court on August 7, 2012. 

7. Mr. Vibber was represented by Attorney Jeannine Mercure. 

31.. 

\ 

... 



. . 

I 

8. Mr. Vibber understood from Attorney Mercure that the breath test results strengthened 
the Commonwealth's case be~ause Mr. Vibber would likely be convicted if the jury 
believed his blood alcohol content (BAC) exceeded .08%. 

9. The BAC result appeared unassailable so Mr. Vibber decided to forego a trial and 
tendered a plea on February 25, 2013. 

10. In 2021, Mr. Vibber learned for the first time that the OAT had committed egregious 
misconduct by engaging in a longstanding pattern of intentionally withholding 
exculpatory evidence such as failed certification worksheets and internal repair records. 

11. Had Mr. Vibber known about OAT's misconduct and understood the breath test result 
was not admissible at trial, then Mr. Vibber would have not pled to sufficient facts 
and proceeded to trial. This would have been a reasonable decision because the 
Commonwealth's remaining evidence of impairment was not overwhelming. 

12. Also, there was little risk in proceeding to trial because if convicted, Mr. Vibber 
would likely have received a sentence of 1 year probation with the same conditions. 

13. Likewise, plea counsel has averred she would have advised Mr. Vibber to proceed to 
trial because Mr. Vibber's statement as to how the aqcident happened could have 
been corroborated by the passenger in the car, the street where the accident occurred 
is a narrow and winding road and is fairly dark at night, and having just been in an 

• accident and his young age (19-years-old) could have certainly explained his state of 
mind, his nervousness and an inability to complete the field assessments to the 
officer's satisfaction. 

In light of the above-described errors regarding Mr. Vibber's plea, the attendant 

¢onviction was thus obtained in violation·ofhis due process rights as guaranteed by Art. 12 of 

the Massachusetts Declaration of Rights and U.S. Const. Amends. V and XIV. Commonwealth 

v. Hallinan, SJC-10331 (Slip Op. April 26, 2023); Commonwealth v. Scott, 467 Mass. 336 

(2014), Commonwealth v. DeJesus, 468 Mass. 174 (2014). The defendant submits that, as such, 

justice was not done and Mr. Vibber's admission to sufficient facts to the OUI charge must be 

lacated. Mass. R. Crim. P. 30(b). 

Reasons therefore are set out more fully in the accompanying affidavits and 

memorandum oflaw. 
! 



. . 

I 
pate: July 20, 2023 
I 

Respectfully Submitted, 
RYAN VIBBER, 
By his attorney, 

Isl Lindsey Kelly 

Lindsey Kelly 
BBO#704510 
Committee for Public Counsel Services 
40-44 Church Street, 4TH Floor 
Lowell, MA 0 1852 
(978) 446-3912 
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Middlesex~ ss. 

j ·. 

COMMONWEALTH OF MASSACHtJ 

.. ¼Q,~LL. 
DocketNo: 1211 

COMMONWEALTH 

v. 

~ iti}\V mYAN VIB~ER . \ 

• '71 ~~-~tiffiu.~llER ~ 
NOW COMES, Ryan Vibber, by ~d through Counsel, !llld requests !his HonQraJ~ C~ 

:m 

t. reconsider its ruling on theDefe11dant's Motion for New Trial. 
h 
:;, 

Mr. Vibber further stf:ltes: I 
f; 

1. On August 22, 2023, the Honoi;able J. Coffey allowed the Defendant's Motioqfor 1 
New Trial in the above-captioned matter. t J 

2. The Commonwealth assented to the m<>tion but asked that the Court re-open n♦t onL, 
the OUI charge~ hut alSQ the leaving scene of property damage charge. l 

~ 
;f 

3. This Court re-opened counts one and two1
• •• l' 

4. The basis for the motion for new trial was in accordance with the SJC's recenrtuli ·•·•. • 
in Commonwealth y. Hallinan. 491 Mass, 730(2023)2• : 1· 

• t I 
5. The SJC in Hallinan cites to . and states, "In Bridgetnan l,471 Massiat i 

477~ we concluded that defe who sought a new trial becaµse of a partic* I 
police chemist's miscond1Jct co~d not be charged with a greater offense than ttfe oni 
of-which the defendantoriginall)i had been cou'Victed. ln addition, if convicted pt a .J 
new trial; the defendant could not receive ·t,t. harsher senten.ce than the one orig~Uyf 
impose& We decided that any~n~ less would,· be • giving the Commonw~th ~. j 
second bite at the proverbial apple in its efforts to convict the [defendants]."' hi at j·., 

1s2. I 
1/!iV' .. H.:\tl\.· .. ·<}.\\:_1. .,: .. 
\H \I . \ £\\}.!··~ ' I ' t: 
i~i\O'lni~\ 1";\'(; l r 
s() U\H\h, , • .. ~ 

1 Cowrt two is negligent·opemtionof motor vehicle, bl.It the Court may lia~:· • count tlm»,. ~~ ..... •.·.· 
is the leaving scene of property dam~e charge. \. u • i 
2 See Defendant's Motion for New trial r 

~ 
'!( 
I " A MC 



:~ 
t ' 

6. The S1C tnakes it ~lear that tije cegregious conductof' 
sl1c>uld :oot give them a second. Qpportunity to con"ict Mt. . 
either the negligent.()l)emtion+1~eor the ·leaymg~ne~ 

;;-·· . " -- ,.,. __ •.• .. . 

7. Th~ SJC goes on to say. •'So 
11u~l,l as pc,ssi&Ie. pl~ [the . • 
the. government.h~d not viol 
752. 

!lSll)(Jl\ ... Jl'~eqy·· 
J intlie positi?n ~t .. !°uldliave 

[his] constitutionaldgljt to [t!Jue [pJrocess.' 

K The Court in both • • I;Wlinan wanfe4 to ~ defen<.ianf$ ~ 
cballenge:their convictfom .·i·ut risk. Certainly, re,..opening either oftbe ··.· ... •t 
charges, which are not the O . would expose Mr. Vibber to more risk, as bopt . 
already beeµ dismissed by the ConnnQrtwealth. I 

9. "Our hol,Jingalso wiU.safeg the integrity ofthecriminalj~ce system 
ensuring. that defendants may • 1enge conviction~ ofdntg criro.~~ b~sed on • 
evidence.''Bri • me fo SuffolkDi ·c 471 ~. 
(2015). The SJC;appears to te the holding of Bridgeman into H@llirmp 
should be·applied to the current case. 

l 0. Hallinan prohibits the Connnojwealth froin gaining any advantaa,e and it wouJd 
utterly counter to the spirit of • •• passage to allow the Commonwealth to revi~e 
disrni$sed cmu-ges. Moreover, ~nm~ which Hallinan relies on, makes clqu-
resentence i$ '1capped11 a.tthe t s ofthe original plea. 

11. ''Therefore, we ho.Id tbatin cas,s in which a def cmda.rrt,. seeks to withdraw·~ gµftY 
under Mass. R.Cnm. P. 30(b) 8' a result of the revelation of Dookhan1s ~J:ld:uc 
and where the inotion is allowe,~ the defendantcartrtot (l )be charged with a ~re 
serious offense than that of w ··'. h he or she initially was convicted under the t+n1s 
a plea agreement; ancJ. (2) if . . ted again~ cannotbe given a more severe seI1ten 
than that;whlcb origimdly·~ • sed.Jn essence,a dffelldant's sentence is; 
capped at what ifwas.W1der t e plea agreeDlent;'' Bridgeman at 477 (emp~is 
added). 

12. "ln tho~ cases where Dookhun ijefendants have completed.service af their 
the Comrncinwealtb has gbtaine4 the fu1Lbenefit of its plea agreements. If, fo 
a Dookhan defendant*$ s\lccessftl yvithdrawal of~· guilty pl~ the Cotm:nQn 
·could reinstate previously dismi$Sed charges ... and i\"pro;;ecute.a defendant 
the charges, the CommonwealtblDltimately could be11efit front Dookban's mi 
Successful reprosecution of a defepdant could result in the imposition of a lo 
sentence. Evenj.f the Cottunonwt}alt,h's repros~ution we~ not successfu~ such 
defendant already would have se:rved the agreed~upon sente~~ un<ler the previ 
plea. agreement." See • footnote•9. It is clear that the S.JC does not· 
for theCommonwe;;tlth to be to benefit.from its own misconduct. and re--o 
either of the non-OUl charges m:this case would do Just that. 

2 
G,-:,,. 111& 



f ,. -- . 
ll .• ~'ln th~ 9tctin.~ CQ~, (wh~it~ defendant \l\<ithd 

~nteneip~ he may receiv~ a ll~her sentvnce t}ian. w~. 

~•c. ····· .. ·•···lS7 ....••..•. 
... However,, a .. . .... ~1n~ti9n•t:·. awa;plty 
oon$e4ttertce of~kban's ...... .. uet is not dojpg so in·~·• 
·~. ®e •. in which theo~inal charges brought by. tbe~nw 
~®Dt senttmces, simply ~·be rein~ted as. if the plea~ had neve 
®t1~" ldat 475. • ,· ,,. . . . 

14. The SJCmakes.itclearthat s like··.·· ••th:.~ lab··~ a.nd·theseb~thal~. 
are iil contrast to the o • which retnstateschar~ after a v~IJ>l 
The previously dismissed • . should notbe reinstated as they would be f1 
Vibbf;:r withdrew his plea in "e ;otdinary course. •• 

,. -

15. Tins Court. must reconsider itt holding .as tore-openingConnt·l (or Coµnt t}, 
SJC has been cll;;lar Mr. Vibbej cannot be e,cposed to a greater penalty ot be it a 
position ·for .filin$ a niQtion fgr new. trial because the Commonwealth?s • 
misconduct is wllat got us here in the first pla~. 

For these reasons, the Defendant ~uests that thi~ Court only open Count 1 911 ~ a ... 

captioned docket and leave Counts 2 and S dismissed. 

Date: August 25, 2023 

Respectfully Submitted, 
RYANVIBBER, 
By his attorney~ 

Isl Lindsey Kelly 

Lindsey Kelly 
880#704510 
Committee for Public Counsel Servijre:s 
40-44 Church Street, 4TH Floor 
Lowell, MA O 1852 
(978) 446-3912 



M,OTION FOR REFUND AFTER 
INVAUDATED CONVl,CTION 

CASE DOCKET NUMBER TRIAL COURT OF- MASSACHUSffiS 

,. I 

coM~oNwEALTH vs. _R;_~_o-.....a...f\_\)""'""· ....... ,h"""""h"'"'""e...._.\' __ _ 

DEFENDANT 

INTERPRETER/TRA_NSLATION SERVICES: 

Court District/Superior/BMC 
Juve_nile 

D I request the assistance of a ______ language interpreter or translator to complete this form. 

Note: There· is no charge to you for interpreter or translation· services. 

INSTRUCTIONS: 

Please check·all of the boxes below that apply to your request for a refund of the court fees and fines you paid. 

The Trial Court's records for this case m~ show the types and amounts of fines and fees ordered and the 
amount you paid. The clerk's office will get those records and give you ·a copy. 

REJ.ONS FOR MY REQU~ST FOR A REl=UNO: 

w/r ~m eligible for a refund because: ....., 
.r.::;i--., ~ 

__ r.7,2]· 

1: I was con\'icted or my case was continued without a finding of guilt; and ~ 22;t: ~ 
2. I paid money to the court as part of my sentence; and • ~ ~g n 
3. My conviction or continuance without a.finding was invalidated (vacated or ove(~med~and 

o--; -
4. To the best of my knowledge, I will not be re .. prosecuted. < §§ 0 ...,, 

• ~~~ 2 

FINES AND FEES: 

Check all that apply: 

I paid the following: 

✓vi~im-Witness fee: I paid$ ,5"'0. 00 
□ I do not remember how much I paid. 

□ Fine. I paid$ _____ _ 

□ I do not remember how much I paid. 

□ Court costs. I paid'$ ____ _ 

0 I do not remember how much I paid. 

::e.:: 

~Ji 



□ Drug assessment fee. I paid $ ____ _ 

'1 D 1 do not remember how much I paid. 
·--1 ✓ ,& 

I Monthly probation supervision fees. I paid$ +JLO, Ct; 
D I do not remember how much I paid. 

□ Restitution: l paid $_' ____ _ 

□ I do not remember how much I paid. 

✓ Other fines o~fees ordered. I paid$ 700 I ca 
Specify types of fines or feesiait 

,$ /0() (au/1/(e I Fee $1- S-<:1 OU:r: D '::,(qJe /'."et;, OUI. v,'dilll ~ S.SQS:511W!/-te1/iJ 
D I do not remember how much I paid. H-eaJ and ::Ct7JtAf ;/ a~,,ss.ll'tz¢ I 

□ I do not know/remember what types of fees I paid. 

ref' Total amount paid$ ~30: 

DOCUMENTATION: (Check the box that applies to you.) 

□ I have attached receipts or other papers showing what I paid. 
' 

□ I do not have receipts or other papers showing what I paid. 

I lee.._${)_ 

THEREFORE, I ask the court to order the Commonwealth to return the money I paid. 

I understand the penalties for perjury and I swear that the above statements are true to the best of my 

knowledge. 

DATE SIGNED:~ .Jni 3 



_J ,f l 

PHONE NUMBER: 

G\J<%-94Y- ,~~~ 

FOR CLERK-MAGISTRATE'S USE ONLY: 

□ 1. The clerk's office has printed and attached to this motion the handwritten Docket Sheet; 

□ 2. The clerk's office has transmitted this motion, with attachments, to the Trial Court's Fiscal 

Department to retrieve all financial data related to fees paid by this claimant (e.g. MassCourts Criminal 

Case Summary, ,,,,a""" ... ourts Finan~ry, MassCourts Financial Docket Summary, . 

MassCourts View case Receipts); Date: ~'c.Q. 

Upon Receipt of Documents from the Fiscal Department: 

□ 3. The Clerk's office has attached to this motion all documents, if any, recelved from the ~rt'~ 

!!!Seal Depa, tment; 

□ 4. The Clerk's office has transmitted this motion, with all attachments, t 

□ 

□ 

----------
Attorney General's Office for a response to be filed within 30 days; and . 
5. The Clerk's offlc~itted a copy of this motion, where practicable, to 

c= k~ the attorney who r~efendant in the underlying case; and 

6. The Clerk's office has provided the defenda~fete copy of this motion (including all 

attachments). The defendant may file any response within the deadline provided below. 

~GISTRATE OR DESIGNEE SIGNATURE: 
RESPONSES DUE ON: 



Middlesex, ss. 

COMMONWEALTH OF MASSACHUSETTS 

LOWELL DISTRICT COURT 
Docket No: 1211CR004764 

COMMONWEAL TH 

V. 

RYANVIBBER 

MOTION FOR REIMBURSEMENT OF DRIVER ALCOHOL EDUCATION FEE 
AND LICENSE REINSTATEMENT FEE 

PROCEDURAL POSTURE AND lNTRODUCTION 

Mr. Vibber tendered a plea to the charge of operating a motor vehicle while under 
the influenceofalcohol (hereinafter 11OUI11

) in the above matter, and his case was continued 
without a finding (Exhibit A). Mr. Vibber's license was accordingly suspended for 210 
days, and he was ordered to attend a Driver Alcohol Education Program (hereinafter 
11DAEP11

) (Exhibit B). In the wake of the District Court matter of Commonwealth v. 
Ananias, 1248CRI 075, 1 Mr. Vibber filed a Motion for New Trial. The motion was allowed, 
and Mr. Vibber's CWOF was vacated after the Commonwealth ar.swered not ready for 
trial and requested a Q.ismissal on the charge (Exhibit C). The Court entered a dismissal 
for lack of prosecution on the record (Exhibit C). 

Subsequently, Mr. Vibber filed a prose motion seeking reimbursement of fees and 
costs (Exhibit D). Court records indicate that Mr. Vibber had been assessed $1,530.00 (for 
probation fees, a head injury fee, a victim witness fee, a victim of QUI fee, and a s.24D 
fee), that Mr. Vibber paid $1,530.00, and that this amount was refunded to him (Exhibit 
D). 

Additionally, however, as recited in an affidavit signed by Mr. Vibber, he had paid 
at least $993 to attend the DAEP, and had tendered $500.00 to the Registry of Motor 
Vehicles (hereinafter, 11RMV), to reinstate his license after the suspension (Exhibit E). 
These fees were never refunded, despite requests, and Mr. Vibher now seeks 
reimbursement, from the government, pursuant to the Due Process provision of the Fifth 
and Fourteenth Amendments of the Federal Constitution, and the Due Process protections 

In Ananias, a consolidated group of QUI defendants challenged the admissibility of their breath test 
results on grounds that they were not shown to be reliable, and the Court ruled that certain breath test results 
were presumptively inadmissible because they were obtained in the absence of fonnal protocols governing 
the calibration of breath test devices. Memorandum of Decision issued February 16, 2017. And when it was 
later discovered that the Office of Alcohol Testing had withheld important discovery from the consolidated 
defendants, the Court formally endorsed a stipulation reached by the parties, expanding the number of breath 
test results which would be deemed presumptively inadmissible. Memorandum of Decision issued Januacy 
9, 2019. 



enshrined in article 12 of the Massachusetts Declaration of Rights. See Nelson v. Colorado, 
581 U.S. 128 (2017). Jurisdiction lies in Northampton District Court. Commonwealth v. 
Martinez, 480 Mass. 777, 793 (2018). 

ISSUES PRESENTED 

Mr. Vibber hereby moves that this Honorable Court order reimbursement, by the 
District Court Department of the Trial Court, of the $993 which Mr. Vibber paid to the 
DAEP.2 In the alternative, Mr. Vibber moves that the Court order that reimbursement be 
made by the Massachusetts State Police (hereinafter, "MSP11), or by some other specific 
governmental entity designated by the Court3. 

Additionally, Mr. Vibber moves that this Honorable Court order reimbursement, 
by the RMV, or the Department of Transportation (hereinafter, "DOT11), of the $500.00 
license reinstatement fee he paid to expunge the license suspension.4 In the alternative, Mr. 
Vibber moves that the Court order that reimbursement be made by some other specific 
governmental entity. 

Mr. Vibber seeks the aforementioned reimbursements pursuant to the Due Process 
provision of the Fifth and Fourteenth Amendments of the Federal Constitution, and the 
Due Process protections enshrined in article 12 of the Massachusetts Declaration of Rights. 
See Nelson v. Colorado, 581 U.S. 128 (2017). Jurisdiction lies in Northampton District 
Court. Commonwealth v. Martinez, 480 Mass. 777, 793 (2018). 

2 To facilitate the execution of any such order granted by the Court, Mr. Vibber has filed herewith a 
Proposed Order, addressed to the District Court Department of the Trial Court generally, and to the 
Administrative Office of the Trial Court in particular. 
3 Note that although Martirez names "the Commonwealth, generally its general fund" as the 
"source" of any refund, this does not necessarily mean that court~issued orders for reimbursement should be 
directed towards "the Commonwealth" or "the general fund". Such an order mig~t arguably fail to legally 
bind any individual in particular. 

Moreover, if Martinez intended lower courts to direct any reimbursement orders exclusively to 
"the Commonwealth" or to "the general fund", it would not likely have remarked: "We will not attempt to 
specify the means by which such payment is accomplished ... " Id. 

That the "source" of any refund may be "the general fund" means, perhaps, only that any 
governmental entity providing a refund to a defendant, such as the Administrative Office, will ultimately be 
reimbursed out of the general fund (so that it does not suffer a financial loss). The Office of the 
Comptroller has generated a "815 CMR 5.00 - NON-TORT SETTLEMENT/JUDGMENT PAYMENT 
AUTHORIZATION FORM", page eight (8) of which directs Commonwealth agencies and depactments to 
satisfy any legal obligation by submittibg a claim to the Comptroller unless the departn:tent or agency has 
legally available funds with which it can discharge its obligation without creating a deficiency in the 
funding account. Additionally, 815 CMR 5.02, l0(l)(b) .stipulates that when litigation results in a 
monetary award against any Commonwealth agency or department which lacks "legally available funds'', 
"the Comptroller will refer the certified amount to the agency with instructions for the agency to initiate a 
deficiency budget request". 
4 To facilitate the execution of any such order granted by the Court, Mr. Vibber has filed herewith a 
Proposed Order, addressed to the RMV. 

\ 



REIMBURSEMENT FOR DAEP FEE 

In Nelson v. Colorado, the United States Supreme Court addressed the claims of 
two petitioners (Shannon Nelson and Lo~is A. Madden) whose criminal convictions had 
been vacated. I!L., at 131. Nelson was thereafter retried and acquitted> while the state 
elected not to retry Madden. Id· .. Nelson and Madden each moved for reimbursement of 
the court costs, fees, and restitution they had paid. Ml, at 132. The Supreme Court noted 
that the eradication of their convictions restored their presumption of innocence. Id., at 
135. And it announced that 1'[t]he familiar procedural due process inspection instructed by 
Mathews v. Eldridge, 424 U.S. 319 (1976) "govern[ed]" the petitioner's claims. Id. 
Matthews utilized a three part balancing test which, as applied in Nelson, examined: 

- "the private interest affected" (i.e., the petitioner's interest in obtaining 
reimbursement), 

- "the risk of erroneous deprivation of that interest through the procedures used" 
(i.e., the risk of erroneous deprivation of the petitioner's interest in reimbursement if the 
government was not required to provide it)> and 

- "the governmental interest11 (i.e., the state's interest in denying reimbursement). 

Id., at 135-139. Upon consideration of these three factors, the Supreme Court ruled that 
the state of Colorado 5 w,as required to reimburse Nelson and Madden. ML., at 139. 
Additionally, the Court established a blanket rule that Due Process requires the government 
to refund "fees, court costs, :ind restitution" uexacted from" a defendant "upon, and as a 
consequence of" a conviction. Id., at 130. 

As demonstrated below, Mr. Vibber is entitled to reimbursement of his DAEP fee 
under either of two theories. He is entitled to reimbursement from the government6 

because the DAEP was exacted from him "upon, and as a consequence of', the CWOF. In 
the alternative, he is entitled to reimbursement from the government because the balancing 
test employed in Nelson weighs in his favor. 

Nelson contains no discussion about whether, in addition to the government, third parties may be 
required to reimburse a defendant in some circumstances, such as where a defendant pays restitution to a 
complaining witness. Dicta in Commonwealth v. Martinez, 480 Mass. 777 (2018), does broach this topic, 
although without reaching any definitive conclusion. M,,, at 788-90. 

Additionally, where it is the government which must provide reimbursement, Nelson does not 
specify which branch must provide reimbursement, much less what arm of a given branch must do so. But 
Martinez does provide guidance, to an extent. In Martinez, the defendant bad paid restitution to the Haverhill 
Police Department, a governmental entity, and was entitled to reimbursement, when some of his convictions 
were overturned. Id., at 786, 789. The SIC held that any obligation to provide reimbursement falls to "the 
Commonwealth and any other governmental entity" (such as the Haverhill Police Department) who received 
whatever monies were to be reimbursed. Id., at 789. And where a defendant tenders monies to the court, in 
the form of probation fees and the like, Martinez presumably requires reimbursement to come from 
whichever department, or office thereunder, ultimately received the funds. But Martinez is silent as to which 
faction of the government bears the responsibility in cases where the Commonwealth must reimburse for a 
fee which the defendant paid to a third party, such as in Commonwealth v. Dragotta, 96 Mass.App.Ct. 154 
(2019), where the defendant was entitled to reimbursement, from the Commonwealth, for prnhation fees paid 
to the state of New Hampshire. Id., at 156-7. 
6 Mr. Vibber takes no position as to which branch or'the goverrut1ent must provide reimbursement. 



The DAEP fee was exacted upon, and as a consequence of. an adverse disposition: 

Nelson held that where a convictio~ is vacated, and no retrial will· occur, a 
defendant is entitled to reimbursement of any fees, court costs, and restitution exacted from 
him upon, and as a consequence of, his conviction. Nelson, at 130. And Massachusetts 
case law elaborates on the meaning of Nelson's holding in several respects. For instance, 
to prove that a fee was exacted "upon" his conviction, he need not show that it was due at 
the time of sentencing. See Commonwealth v. Nieves, 486 Mass. 1006, I 007 (2020) 
(parole fees, which were directly attributable to the sentence, but which were not due at the 
time of sentencing, were exacted 11upon1

' defendant's conviction). And whereas Nelson 
held that a defendant was entitled to reimbursement of 11court costs, fees, and restitution", 
he is also generally entitled to reimbursement for other monies exacted upon, and as a 
consequence of, a conviction. See Martinez, at 785-90 (2018) (defendant entitled to 
reimbursement of probation fees, victim witness fees, and fines); see also Nieves, 1006-7 
(2020) (defendant entitled to reimbursement of parole fees). But the SJC has also read 
Nelson to require a showing that a given fee was exacted "solely" as a res,ult of a conviction. 
Martinez, at 785. For instance, a defendant is not entitled to reimbursement of "account 
maintenance and administration fees 11 associated with his inmate account, where the fees 
were triggered not solely by a criminal conviction but also because certain financial 
transactions occurred. Commonwealth v. Watt, 482 Mass. 1031, 1032-3 (2019). And dicta 
in Martinez, examined in detail below, questions the scope of Nelson's holding as it relates 
to restitution. 

Against this backdrop, Mr. Vibber is entitled to reimbursement for his DAEP fee 
on the basis that it was exacted from him upon, and as a consequence of, his adverse 
disposition.7 As set forth in his affidavit, Mr. Vibbcr expended at least $993 to attend the 
DAEP. His affidavit constitutes prima facie evidence that he did, in fact, pay this amount. 
Martinez, at 793-4.8 The fee was clearly "exacted from" him. And it was exacted solely 
"upon, and as a consequence or• his adverse disposition because it was directly attributable 
to his sentence. He would not have had to pay the fee but for the present case. He was not, 
for example, required to attend the DAEP in two separate cases, and satisfied both 
obligations by paying a single fee. And he had no means of avoiding the fee. Additionally, 
Mr. Vibber's CWOF was vacated, and the case has been dismissed upon the request of the 
Commonwealth, which satisfies Mr. Vibber's obligation of demonstrating that no retrial 
will occur. So on its face, Nelson requires. that the Commonwealth reimburse him for the 
DAEP fee he paid. 

Nevertheless, a discussion of the merits of Mr. Vibber's claim would be incomplete 
absent consideration of certain dicta contained in Martinez. One of the defendants in 

7 Needless to say, while Mr. Vibber never suffered a "conviction", his presumption of innocence was 
restore~ when his CWOF was vacated. Nothing in Nelson ( or Massachusetts case law) suggests that he may 
be denied the Due Process protections recognized in Nelson simply because b.is CWOF, although an adverse 
disposition, was not a "conviction". 
8 Pursuant to article 12 of the Massachusetts Declaration of Rights, if the Commonwealth is not 
satisfied that the fee was actually paid, it now bears _the burden of proving that Mr. Vibber failed to pay it. 
Martinez, at 793-4 



Martinez had paid restitution to the Haverhill Police Department. Martinez, at 789. 
Martinez held that because the Haverhill Police Department was a governmental entity 
rather than a private individual, Nelson required the Commonwealth to reimburse the 
defendant. Id. Martinez explicitly declined to decide whether a defendant was entitled to 
reimbursement for restitution paid to a private.victim rather than a governmental entity. Id . 

. But it did question whether the Supreme Court in Nelson ever contemplated this scenario. 
kl, at 789-90.9 And although Martinez does not declare that the Supreme Court would 
necessarily permit a state to deny reimbursement for restitution just because it was paid to 
a private victim, its dicta forms at least the starting point for any argument that Nelson is 
not in fact controlling on this issue. The Martinez dicta warrants detailed analysis here 
because one might claim that Mr. Vibber's request for reimbursement for the DAEP fee he 
paid, not to the court but to a third party, is analogous to a request for reimbursement for 
restitution paid directly to a private individual. 

The first question to consider is whether, if the SJC was called upon to decide the 
case of a defendant seeking ~eimbursement for restitution paid to a private victim, it would 
a(?tually embrace the Martinez dicta at all, insofar as dicta is "nonbinding". Commonwealth 
v. Dayton. 477, 244, 247 (2017). The SJC is under no obligation to absorb even its own 
dicta into subsequent holdings, and might well decline to do so here, where it cannot 
withstand scrutiny. 

Martinez states that the Supreme Court "appeared to assume that the restitution was 
paid to the State, and not to a private victim11

, but that this assumption "may have been 
unwarranted". Martinez, at 789. That, says Martinez, is because the victims were 
themselves entitled to receive restitution. as stated in Justice Alito's concurrence, and 
because Colorado did in fact pay out the restitution for their benefit, as stated in the Tenth 
Circuit's Nelson and Madden opinions.10 Id. Read literally, the Martinez dicta appears to 
state that the Supreme Court erred when it assumed that the government had received the 
restitution. If so interpreted, the Martinez dicta is factually incorrect. Restitution was in 
fact paid to Colorado; the state simply distributed it to the victim (or his counsellor) 
thereafter. Nelson, at 131. 

9 ' Martinez dicta also places two additional potential limitations on a defendant's right to 
reimbursement for restitution, but neither of these have any bearing on Mr. Vibber's motion. First, the SJC 
questions whether a defendant is entitled to demand reimbuISement for restitution directly from the private 
victim who received it. The SJC also observed that a restitution order issued in Colorado creates a civil 
judgment in favor of a crime victim (albeit one which is vacated if the criminal conviction is ever vacated), 
whereas a restitution order issued in Massachusetts creates no civil judgment (but a crime victim can sue for 
restitution, and any resulting judgment may survive even if the criminal conviction is vacated): Martinez, at 
787-8. Martinez recognized the anomaly which would be created if, when a conviction is vacated, the 
government was required to reimburse a defendant for any restitution he paid, notwithstanding that the 
complaining witness had sued for restitution and had obtained a still viable civil judgment Id, 
10 As phrased in Martinez, "[T]he restitution paid by both Nelson defendants was used to pay for 
mental health therapy and counselling for the victim children. See Madden, 364 P.3d at 867-68 (defendant 
was ordered lo pay $910 in restitution to victim and actually paid·$757.75, which went to counselling 
services); Nelson, 362 P.3d at 1071 & n. l (defendant was ordered to pay $7,845 to victims as restitution and 
actually paid $414.60)." Martinez. at 789, 



But even if one reads the Martinez dic,a, in context, to hold simply that the Supreme 
Court was unaware that Colorado had dispersed the restitution monies after receiving them 
from Nelson and Madden, Martinez still had no basis to speculate that the Supreme Court 
was confused about this. The dicta does quote Nelson as stating that the government may 
not "retain" the monies it took from the petitioners. Nelson, at 136; Martinez, at 789. But 
even if the verb "retain" was technically accurate only as to the court costs and fees, and 
not to the restitution Colorado transmitted to third parties, there are several indicators that 
the Supreme Court was, in fact, fully aware that Colorado had divested itself of the 
restitution it had collectecL First, as Martinez itself conceded, this fact was referenced 
explicitly in both Circuit Court opinions, which the Supreme Court surely reviewed. 
Moreover, restitution, by definition, compensates one for a loss, and in the cases of Nelson 
and Madden, both of whom were convicted of sex offenses, the state of Colorado suffered 
no loss, so it is difficult to conceive that Colorado would have kept the restitution. Nelson, 
at 131. Additionally Nelson requires the government to reimburse restitution "exacted 
from11 a defendant, and not merely restitution which "the government exacted". Nelson, at 
130. This sho~s that the Court contemplated the reimbursement of restitution which, 
although not exacted by the govemrnent, a defendant was ordered to pay to a victim (and, 
logically, the reimbursement of restitution collected from Nelson and forwarded to a 
victim). And finally, other courts interpreting Nelson, including those of Colorado, have 
declined to place on its holding the same kind of limitations considered by the Martinez 
dicta. See Cowen v. People, 431 P.3d 215 (2018) (state is required to refund restitution 
exacted from a defendant upon, and as a consequence of, vacated conviction, if there will 
be no retrial). In light of the foregoing, one should not assume that the SJC, if faced with 
the question of whether Nelson requires reimbursement for restitution paid to a. private 
victim, would embrace the dicta contained in Martinez. 

And ifthere is no basis to assume that the SJC would embrace the Martinez dicta, 
it cannot topple Mr. Vibber's claim that he is entitled to reimbursement of the fee he paid 
to the DAEP program. 

But let us assume for the sake of argument that the SJC would maintain that the · 
Supreme Court was confused about the facts of its own case in Nelson, and did not 
appreciate that restitution· was ultimate} y received by the victims ( or distributed for their 
benefit). What, then, are the implications of this dicta, both as to a defendant•s claim of 
reimbursement for restitution paid to a private victim, and as to Mr. Vibber's claim of 
reimbursement for his DAEP fee? In theory, there are three possibilities. 

Martinez remarks that although Nelson requires the government to reimburse a 
defendant for any restitution the government itself received upon, and as a consequence of, 
a vacated conviction, "it is another matter to order the Commonwealth to repay a defendant 
for restitution that the Commonwealth never received because that restitution was paid to 
a private victim". Martinez, at 789. And the SJC could, in theory, hold that Nelson, bad it 
considered the issue, would have concluded that where reimbursement would cause the 
government to suffer a pecuniary loss, as where restitution is directly or indirectly received 
by a private victim, due process concerns are simply not implicated, and no kind of analysis 
is even necessary. But this polar position is untenable. Irrespective of whether the 



Supreme Court would find that a defendant is entitled to reimbursement of restitution paid 
to a private victim, this kind of claim would obviously raise due process concerns, calling 
for analysis of some kind. "Procedural due process imposes constraints on governmental 
decisions which deprive individuals of 'liberty' or 'property' interests within the meaning of 
the Due Process Clause of the Fifth or Fourteenth Amendment." Mathews, supra, at 332.11 

So the SJC could not fairly hold that Nelson. had it been aware that Colorado paid out the 
restitution it exacted, would have denied the claims of the petitioners, and that of Mr. 
Vibber, on grounds that they did not require any kind of due process analysis. 

On the other end of the spectrum, the SJC could hold that the Nelson Court, 
although unaware of Colorado's disbursement of the restitution, would have in any event 
declared that a defendant is entitled to reimbursement of monies exacted upon, and as a 
consequence of, a conviction. If so, can one read into the Martinez dicta any hint that 
restitution paid to a private victim is not exacted upon, and as a consequence of, a 
conviction, and is Mr. Vibber 's claim vincible because his DAEP fee is analogous? No, 
on both accounts. A court's levy of restitution is no less "upon, and as a consequence of" 
a conviction just because it is received by a private victim. Moreover, Mr. Vibber's DAEP 
fee is not necessarily analogous to restitution paid to a private party. In Dragotta, the 
defendant sought reimbursement of probation fees paid not to Massachusetts but to New 
Hampshire. Id., at 154. The Court held that, under Martinez, a defendant is entitled to 
reimbursement of probation fees if they were exacted upon, and as a consequence of, his 
conviction. Id., at 156. And the Court rejected the Commonwealth's position, that it was 
not required to reimburse for restitution which it never received, distinguishing probation 
fees from restitution. Id., at 15 6-7. Dragotta cited as dispositive to its holding the fact that 
Massachusetts retained control over the defendant's probation, and also observed that 
probation fees are "easily distinguishable" from restitution since the former compensates 
for government expenses while the latter is paid to a victim. Id. 12 Mr. Vibber's DAEP fee 
is analogous to the probation fee in Dragotta. In both cases, Massachusetts retained control 
of the defendant's probation. See Dragotta, at l 56~ 7. And the DAEP fee., like the probation 
fees at issue in Dragotta, offsets expenses incurred by the payee, rather than making a 
victim whole. Id. So if the SJC was to conclude that restitution paid to a private victim is 
not exacted upon, and as a consequence of a conviction, and if probation fees paid to 

11 That due process concerns are implicated even where the reimbursement sought would cause a 
financial loss for the government is further demonstrated iri Dragotta, supra. There, the defendant had paid 
probation fees, not to the Commonwealth, but to New Hampshire, and ordering reimbursement would cause 
the Commonwealth to suffer a pecuniary loss. Dragotta, at 154. The Appeals Court held that Nelson (which 
was concerned with due process analysis) was controlling, and explicitly referenced due process. Id., at 156, 
n.6. In fact, it ruled in fuvor of the defendant. M!... at 156-7. Without delving into Dragotta's analysis (which 
will be considered momentarily), the Court declined to read into the Martinez: dicta any hint that the SJC 
might be poised to recognize an exception to Nelson's general rule in all cases where its application would 
cause the government to sustain a loss. And it certainly didn't question whether the defendant's claim for 
reimbursement raised due process concerns. 
12 Admittedly, Dragotta does not explain how these differences support its apparent holding (that 
probation fees paid to New Hampshire, but not restitution paid to a third party, are exacted upon, and as a 
consequence of, 11 conviction). But the important thing, for the purposes of Mr. Vibber's motion, is that 
Dragotta makes a clear distinctic,n between a defendant's right to reimbursement for restitution paid to a 
private victim on the one hand, and probation fees paid to a foreign jurisdiction on the other. 



another state are so exacted, so too was Mr. Vibber's DAEP fee, and he is entitled to 
reimbursement accordingly. 

The third possibility, if the SJC affirms the Martinez dicta, is that it could embrace 
Nelson's balancing test, to the exclusion of any rule requiring reimbursement of monies· 
exacted upon, and as a consequence of, a conviction. The SJC might acknowledge that 
restitution is clearly exacted upon, and as a consequence of, a conviction, even when paid 
to a private victim, and that Nelson would have anived at this same conclusion had it 
considered the issue. And th.:, SJC might assume that the Supreme Court would have had 
some concerns about ordering reimbursement, and would have held that reimbursement of 
restitution and other monies is required only ifthis outcome was supported by the balancing 
test (rather than ex.tending reimbursement to all restitution exacted upon, and as a 
consequence of, a conviction). While Mr. Vibbcr maintains that restitution paid to-a private 
party, as well as his DAEP fee, is subject to reimbursement because 11exacted qpon, and as 
a consequence of a conviction", if one denies the viability of this test, the only yardstick 
remaining is Nelson's balancing test. Id., at 130-140. And he prevails under that analysis 
too, as will now be demonstrated. 

Nelson's balancing test weighs in favor of Mr. Vibber's request/or reimbursement 
of the DAEP fee: 

Mr. Vibber is entitled .to reimbursement of the DAEP fee if Nelson's three part 
balancing test weighs in. his favor. This holds true irrespective of whether this fee was 
exacted as a consequence of his CWOF, and irrespective of how future courts might 
interpret or elaborate on the Martinez dicta. Although Massachusetts Courts have this far 
generally confined their analysis to whether a fee was exacted upon, and as a consequence 
of, a conviction, Nelson instructs that it is the balancing test which literally "governs" a 
petitioner's claim for reimbursement of fees when a conviction is vacated. Nelson, at 134.13 

Concerning the first factor of Nelson's balancing test, which considers the private 
interest affected, the Supreme Court held that both Nelson and Madden had "an obvious 
interest in regaining the money they paid to Colorado 11. Id., at 135. In the case of Nelson, 
who had been given a prison sentence, the state had withheld monies from her inmate 
account, some of which went towards costs and fees, while the remainder was assigned to 

13 At no point did Nelson suggest that a petitioner, in addition to showing that the balancing test 
weighed in his favor, had to demonstrate that a fee was exacted upon, and as a consequence of, a conviction. 
Rather, it held that the petitioners were entitled to relief if the balancing lest weighed in their favor, and, held 
that the government was required to reimburse court costs, fees, and restitution exacted upon., and as a 
conseque11:ce of, a defendant's conviction. 

One must also reject any argument that Mr. Vibber's DAEP fee falls outside the scope of "court 
costs, fees, and restitution", and that Nelson's balancing test is therefore inapplicable. Nelson did not inquire 
whether the petitioners were seeking reimbursement of court costs, fees, or restitution when applying the 
balancing test. It spoke of this only when articulating its holding that such monies must be reimbursed if 
exacted upon, and as a consequence of, a conviction. Nelson. at 130. And even there, Massachusetts courts 
have assumed that Nelson did not intend to confine this holding to court costs, fees, or restitution. See Ylru1, 
infra (Nelson is dispositive of defendant's claim for reimbursement of inmate account fees). 



restitution. Mb at 13 l. Madden, in his case, paid a sum directly to the state of Colorado, 
a portion of which covered costs and fees, with the rest going towards restitution. Id. And 
when their convictions were vacated, the presumption of innocence was restored, giving 
rise to their legitimate interest in obtaining reimbursement. Id., at 135-6. 

Similarly, Mr. Vibber paid a DAEP fee, his CWOF was thereafter vacated, 
restoring his presumption of innocence, and he therefore has an "obvious interest" in 
obtaining reimbursement. That the Commonwealth may sustain a small financial loss if 
required to provide reimbursement. has no logical bearing on Mr. Vibber's interest in 
reimbursement ( even if it evinces a governmental interest in denying reimbursement). 

As to • the second factor in Nelson's balancing test, the 11 risk of erroneous 
deprivation" of the petitioners1 interest, the Supreme Court found that this risk would 
indeed be present unless the petitioners' motions for reimbursement were granted. Id., at 
137. The only alternative means of obtaining reimbursement was Colorado's "Exoneration 
Act", which did not protect the petitioners' interest in reimbursement. It applied only to 
those incarcerated for a felony. ML at 133-4. Even then a defendant had to produce clear 
and convincing proof of his innocence. Id, at 134. And the cost of hiring counsel to seek 
reimbursement under the Act would often be prohibitive. ML, at 137. 

Likewise, as to Mr. Vibber, whose misdemeanor OUI conviction was overturned, 
and who wants reimbursement for a paid DAEP fee, there would exist a risk of an erroneous 
deprivation of his interest in obtaining reimbursement if the court were to deny the present 
motion. In Massachusetts, G.L. c.258D provides a defendant's only statutory avenue to 
secure reimbursement of fees and costs when a conviction is overturned. While G.L. 
c.258D does provide a form of a relief in some cases, the statute is riddled with caveats, 
not the least of which is that it is applicable only to those incarcerated for a felony, 
removing Mr. Vibber from consideration entirely. G.L. c.258D, s. l (C)(ii), (iv). 
Notwithstanding the inapplicability of G.L. c.258D, it might still be said that there was no 
ri~k of erroneous deprivation if Mr. Vibber could simply obtain a refund directly from the 
DAEP. But this is not realistic, as any DAEP program is unlikely to provide a refund for 
services which it actually provided. Nevertheless, as set forth in Mr. Vibber's affidavit, he 
did call the program several times to request a refund. In addition, CPCS called Lowell 
House, the DAEP, to request a refund on Mr. Vibber's behalf. On July 25, 2024, Lowell 
House confirmed that Mr. Vibber did pay at least $993. In addition, a letter was sent out to 
.the DAEP requesting reimbursement on Mr. Vibber's behalf on July 5, 2024 (Exhibit E), 
and there has been no response. Nor, of course, would the DAEP be civilly liable if Mr. 
Vibber were to sue for a refund, again because the program did provide the service for 
which Mr. Vihber made payrnent.14 

And as to the last Nelson factor, which examines the governmental interest in 
denying reimbursement, the Court held that Colorado "has no interest in withholding from 

14 Moreover, Dragotta rejected the Commonwealth's argument that it is from the state of New 
Hampshire tbat the defendant must seek reimbursement of probation fees paid to that state, finding that it 
"undercuts the core tenets of Nelson and Martinez", and that requiring a defendant to expend resources to 
pursue New Hampshire would have a "chilling effect". Dragotta, at 156, n.6. 



Nelson and Madden money to which the State currently has zero claim of right". Id., at 
139. Indeed, the Supreme Court found this to be so axiomatic that its opinion contains no 
analysis as to this point. Nor does Nelson ever suggest that the government might have an 
interest in denying reimbursement to a defendant in the wake of a vacated conviction if it 
has divested itself of the monies it collected from him, as in the case of the two petitioners. 

Admittedly though, one cannot conclude that the Commonwealth has no interest in 
denying reimbursement of the DAEP fee without first considering the dicta in Martinez. 
The SJC could ultimately hold, as suggested in the Martinez dicta, that while Colorado had 
paid out the restitution it collected from the petitioners, the Supreme Court failed to realize 
this. In theory, it could also hold that, had the Supreme Court been aware of this, it would 
have acknowledged that Colorado had an interest in denying reimbursement. And it could 
hold that Mr. Vibbers claim for reimbursement of the DAEP fee is analogous to a claim 
for reimbursement for restitution received by a private victim. 

But as examined in some detail above, it is hardly a foregone conclusion that the 
SIC will ever transform the Martinez dicta into a binding precedential. The dicta is 
somewhat confusing. And it rests, in any event, on the fragile premise that the Supreme 
Court was unaware of the facts of its own case, facts which were recited explicitly in the 
two Circuit Court opinions it was reviewing. So the SJC might simply decline to be bound 
by the Martinez dicta, in which case it cannot impact Mr. Vibber's argument that the 
government has no interest in denying reimbursement of his DAEP fee. 

But let us suppose that the SJC would conclude, as contemplated by the Martinez 
dicta, that the Nelson Court failed to realize that restitution was received by a private victim. 
If the Supreme Court had been fully aware of the facts, what interest would it have said a 
state has, in refusing reimbursement for restitution? The likely answer is virtually none (at 
least in most cases). This is because where a conviction is vacated, and the defendant is 
subsequently acquitted ( or no retrial will occur), there has typically been some legal error 
or irregularity for which- one or more branches of the government is ultimately 
responsible. 15 The government's interest in denying reimbursement for restitution rests on 
shaky ground where a defendant loses at .trial, pays restitution, and his conviction is 
overturned due to a legal error made, albeit in good faith, by the trial judge (a member of 
the judicial branch of the government). The same logic applies when a prosecutor (an agent 
of the executive branch) relies, albeit blamelessly, on a dubious drug certificate or breath 
test result to induce a plea, and the plea is later vacated as a result. Sec Commonwealth v. 
Bridgeman, 471 Mass. 465 (2015); Commonwealth v. Ananias, 1248CR1075. 

At best, the SJC could conclude that the Nelson Court, had it known that Colorado 
paid out the restitution it received, might have reluctantly acknowledged that the 
government has some nominal interest in denying reimbursement for restitution in cases 
where this would bring about a financial loss. And Dragotta calls into question even this 
possibility. Again, the defendant was there seeking reimbursement for probation fees paid 

15 Mr. Vibber is" not suggesting that there is any culpability on the part of a governmental actor when 
a conviction is overturned. On the contrary. that is the rare exception rather than the rule. He merely notes 
that a conviction is typically vacated because of some act or omission on the part of an individual employed 
by one or another branch of the Commonwealth. 





to New Hampshire. Dragotta, at 155. The Commonwealth argued that it should not be 
forced to provide reimbursement for fees it never possessed. ht., at 1;,5-6. Although not 
acknowledged by the Court explicitly, the Commonwealth was obviously drawing on the 
Martinez dicta, which queried whether the government could be required to reimburse for 
restitution which it never received. Martinez, at .789-90. Not only did the Court rule for 
Dragotta, but its opinion is conspicuously devoid of any suggestion that the government 
had some interest in avoiding a financial loss. • 

Returning now to Mr. Vibber's case, because the SJC would ultimately be 
constrained to find that a state has little interest in denying reimbursement for restitution 
received by a thu,-d party, it would be similarly compelled to cqnclude that the governmental 
interest in denying reimbursement of the DAEP fee in his case was slight. Mr. Vibber's 
CWOF was overturned because the Office of the District Attorney, part of the government's 
executive branch, relied upon an unreliable breath test result. 16 The government has no 
obvious interest in refusing to reimburse a defendant for a fee triggered by a conviction (or 
CWOF), where the conviction was vacated as a result of the actions of its own agent. Nor 
is the governmental interest in the present case distinguishable from that in Nelson on 
grounds that Colorado served as a conduit, collecting restitution before passing it on to the 
victim (or his therapist), whereas the Commonwealth never collected the DAEP fee. That 
kind of argument elevates form over substance. The same might be said of any attempt to 
distinguish the facts of Mr. Vibber's case from those in Nelson on thc·basis that Mr. Vibber 
was merely ordered to attend the DAEP and was never explicitly ordered to pay the 
attendant fee. Since the DAEP fee was not waived, Mr. Vibber had to pay the DAEP fee 
in order to comply with the court's order that he attend the program. 

And finally, even if the SJC would conclude that there exists a governmental 
interest in denying reimbursement for restitution received by a private third party, the 
holding in Dragotta casts doubt on whether the SJC would necessarily say the same about 
other types of monies received by a private third party. Dragotta distinguished restitution 
received by a private victim from the probation fees the defendant paid to New Hampshire 
on grounds that the Commonwealth always retained ultimate control of the defendant's 
probation. Dragotta does not articulate why this distinction was dispositive to its holding. 
But it inferably took the position that the Commonwealth cannot maintain control of the 
defendant's probation and then, when the conviction is overturned, proclaim an interest in 
distancing itself from the defendant's reimbursement claim. 

Likewise, the Commonwealth retained control over Mr. Vibber's probation, 
including his weekly attendance of the DAEP. So even if, arguendo, the SJC would 
ultimately find that the government has an interest in denying reimbursement for restitution 
received by a private party, the government arguably lacks a commensurate interest in 
denying reimbursement of Mr. Vibber's DAEP fee. 

16 Once again, Mr. Vibber is not suggesting that the prosecutor in his case engaged in any improper 
conduct by relying on the breath test result 



Based on the foregoing, the Nelson balancing test weighs in favor of Mr. Vibber. 
He unquestionably has an interest in securing reimbursement of his DAEP fee. There is a 
risk, indeed, a certainty, that an erroneous deprivation of that interest will occur if the 
government is not required to provide reimbursement. And the governrnent,a1 interest in 
denying reimbursement is, if cognizable at all, insufficient to eclipse Mr. Vibber's interest 
in reimbursement. • 

Reimbursement should be provided by the District Court Department of the Trial Court, 
the Massachusetts State Pclice, or an appropriate government entity designated by the 
Court: 

Whereas Nelson obligates the Commonwealth to reimburse Mr. Vibber's DAEP fee, 
it does not necessarily follow that an order for reimbursement directed at "The 
Commonwealth11 is enforceable. Instead, Mr. Vibber requests that the Court order payment 
either by the District Court Department of the Trial Court, or the MSP (or in the alternative, 
by some other ~ppropriate governmental subdivision of the Court's choosing). 

Directing an order at the District Court Department of the Trial Court is ~ppropriate. 
In Commonwealth v. Gonsalves. 432 Mass. 613 (2000), a defendant charged with 
trafficking in cocaine prevailed on a motion to suppress. ~ at 614. The Commonwealth 
was permitted an interlocutory appeal, which both the Appeals Court a~d SJC subsequently 
denied. lg. Accordingly, defense counsel, who had been privately retained, applied for 
payment of attorney's fees associated with his .successful opposition to the 
Commonwealth's interlocutory appeal before the SJC, pursuant to Mass.R.Crim.P. 15(d) .. 
Id. The Superior Court ordered that the District Attorney pay said fees (absent payment by 
the Administrative Office of the Trial Court, which ultimately had no bank account to 
satisfy the order) .. IQ. But the District Attorney refused to comply. Id., at 614-5. 
Upholding the order of payment, the SJC wrote that "the imposition of the costs of counsel 
on [the District Attorney] appropriately places the burden on the office whose conduct 
caused the costs of counsel to be incurred". Id., at 618, n.5. 

Just as the conduct of the District Attorney caused Mr. Gonsalves to incur 
additional legal fees when he prosecuted an interlocutory appeal in good faith, the conduct 
of Mr. Vibber's plea-judge, (an agent of the District Court Department of the Trial Court), 
caused Mr. Vibber to incur a DAEP fee when he duly ordered him to attend the program 
in good faith. And just as the District Attorney in Gonsalves was required to hold the 
defendant harmless, the District Court Department of the Trial Court might properly be 
expected to hold Mr. Vibber hannless. 

That the District Court Department of the Trial Court was not a party to the case is 
irrelevant. The SJC has repeatedly he1d that court orders may be directed against a non­
party. In Commonwealth v. Martinez, in fact, the Court had occasion to note that the 
Haverhill Police Department was required to reimburse the restitution it received from the 
defendant once his conviction was overturned. Martinez, at 789. Similarly, in Bird v. 
Capital Site Management Company, & others, 423 Mass. i 72, (1996), where the trial court 
found a party defendant in contempt but declined to assess whether his non-party wife was 



also in contempt, the Court remanded for such a determination to be made, explicitly 
finding that a non-party may indeed be held in contempt. Id., at 178-9. And Geehan, 
administratrix v. Trawler Arlington, Inc., 371 Mass. 815 (1977), held that Mass.R.Civ.P. 
69 authorized a court order directing payment of a judgment against insurers not parties to 
the suit. Id., at 817-818. 

Nor is there any argument that the District Court Department of the Trial. Court 
lacks the ability to sue or be sued, or otherwise lacks the ability to appeal any order to 
reimburse Mr. Vibber, such that it cannot properly be the subject of a court order. Where 
this entity was a named party defendant in Bishay v. District Court Department of the Trial 
Court, 477 Mass. l 030, the SJC ruled on the merits (upholding the decision of a single 
justice dismissing plaintiffs G. L. c. 211, § 3 petition, where plaintiff could use normal 
appellate channels to challenge the District Court's refusal to return his appeal bond). Id., 
at 1030-1. Similarly, in Fitzgerald v. District Court Department of the Trial Court, 471 
Mass. 1001 (2015), rather than holding that the District Court Department of the Trial 
Court was not a proper party defendant, the SJC again ruled on the merits (there holding 
that a G. L. c. 211, § 3 petition would not lie, where the plaintiff could have filed a Motion 
for New Trial). Id., at l 001-2. Along similar lines, in Anzalone v. Administrative Office 
of the Trial Court, 457 Mass. 647 (2010), the Court provided a ruling on the merits, that 
the Chief Justice of Administration and Management was not required to approve plaintiffs 
appointment as_a probation f)fficer where, at a minimum, it would create the appearance of 
nepotism. Id., at 654~9. 

Should the Court be disinclined to order reimbursement by the District Court 
Department of the Trial Court, Mf. Vibber moves that the Court order MSP to reimburse 
the DAEP fee. Directing payment by MSP is clearly appropriate where the conduct, indeed, 
the egregious misconduct, of its Office of Alcohol Testing induced Mr. Vibber to tender a 
plea and sustain the DAEP fee. 17 It is of no consequence that MSP was not a party to Mr. 
Vibber 's case. Nor is there any question but that MSP can sue, be sued, and if it so chooses, 
appeal any order issued against it. See Yee v. Massachusetts State Police, 481 Mass. 290, 
291 (2019) (lower court erred when it found that denial of a trooper's request for a lateral 
transfer to a different troop station could not qualify as "adverse employment action" on 
the basis of age, race, or national origin). 

Moreover, an order directed at MSP would not violate the Massachusetts 
Declaration of Rights, Art. 30, separation of powers provision. Commonwealth v. 
Gonsalves held that a District Attorney could be ordered to pay attorney's fees of privately 
retained defense counsel, where the fees were generated in response to the District 
Attorney's unsuccessful interlocutory appeal. Gonsalves explicitly observed that 
"separation of powers does not require three 'watertight compartments' within the 
government." Gonsalves, at 619. 11An act of one branch of government does not violate 
art. 30 unless the act 'unduly restrict[s]' a core function of a coordinate branch." Id. And 

17 Mr. Vihher proposes that reimbursement come from the MSP generally, and not OAT in particular, 
only because enforcement of an order against OAT might prove difficult, should OAT contend that it is not 
a discrete, legally recognized, governmental unit, but merely a sub-unit ofMSP. 



clearly, ordering reimbursement of Mr. Vibber's DAEP fee does not impact any core 
function ofMSP. 

And in the absence of any order directed at the District Court Department of the 
Trial Court or MSP, Mr. Vibber leaves it to the discretion of the Court to designate an 
alternative governmental entity, to provide reimbursement of the DAEP fee. 

REIMBURSEMENT FOR LICENSE REINSTATEMENT FEE PAID 

As set forth in Mr. Vibber's affidavit, this case precipitated a license suspension 
which was expunged by his payment of a license reinstatement fee. As with the DAEP fee, 
Mr. Vibber has a right to receive reimbursement under either of two theories. He is entitled 
to be made whole because his license reinstatement fee was exacted upon, and as a 
consequence of, his CWOF. And he must also prevail because Nelson's balancing test 
supports his claim. Mr. Vibber has no particular interest in whether reimbursement comes 
specifically from the Registry of Motor Vehicles, or from some other governmental unit 
instead, and will address the question of who, precisely, bears the obligation to provide 
reimbursement only to the extent necessary to advance his claim. Nevertheless, Martinez, 
suggests that it is the RMV which bears the responsibility, insofar as this entity received 
the payment for,which Mr. Vibber seeks reimbursement. M,., at 789. 

The license reinstatement fee was exacted upon, and as a consequence of, an 
adverse disposition: 

Nelson holds that a defendant is entitled to reimbursement for fees, costs, and 
restitution exacted upon, and as a consequence of, a vacated conviction, if no retrial will 
occur. Nelson, at 130. And Massachusetts courts have held that other monies are generally 
reimbursable upon the same showing. Martinez, at 785w90 (2018); Nieves, at 1006-7 
(2020). The only potential exception derives from dicta in Martinez, the most expansive 
interpretation of which suggests that a defendant cannot demand reimbursement from the 
government if it would thereby suffer a financial loss. Martinez, at 789-90. Although not 
definitively addressed in Nelson or Massachusetts case law, one may reasonably doubt 
whether a fee is "exacted" from a defendant where he elects to pay it on a discretionary 
basis, in order to receive something superfluous or inessential. Nevertheless, to show that 
a fee was "exacted", a defendant need not demonstrate that he was ordered to make 
payment, much less that he was so ordered as part of his sentence. For instance, Nieves 
held that a defendant was entitled to reimbursement of parole fees even though he was not 
ordered to pay them as part of his sentence and could have, presumably, declined parole, 
thereby circumventing the fee. Nieves, at 1006-7. But even as to fees which were 
11exacted11 from him, a defendant can claim reimbursement only of those which were 
exacted "solely" because of an adverse disposition .. Watt, at 1033. Massachusetts case law 
does not define this requirement with particularity, but the courts appear to be concerned 
not with the defendant's motivation for paying the fee, but with whether the fee was 
triggered by some event other than the defendant1s conviction. For instance, Nieves' parole 
fees were exacted solely as a consequence of his conviction even though he was 
presumably motivated to pay them in order to be released, rather than to comply with a 



sentencing requirement. Nieves, at 1033. But Watt declined to find that the defendant's 
inmate account fees were exacted solely as a consequence of his conviction where they 
were triggered, in part, by an intervening event, namely, the completion of certain financial 
transactions. Watt, at 1032-3. 

The fee Mr. Vibber paid, to reinstate his license after it was suspended as a result 
ofhis plea, was clearly "exacted" from him: He could not lawfolly operate a motor vehicle, 
a nearly indispensable activity for anyone not living in a major metropolitan area, without 
paying the reinstatement fee. His payment of the fee was not a mere elective act. And the 
license reinstatement fee was exacted solely as a consequence of his adverse. disposition. 
No other event precipitated the foe. But for his adverse disposition, no fee would have 
been owed. And that Mr. Vibber was motivated to pay it because he wanted to drive 
lawfully, and not because he was ordered to obtain a license as a condition of his disposition, 
is irrelevant. Moreover, because the RMV will suffer no pecuniary loss if it is forced to 
return Mr. Vibber's license reinstatement fee, his claim for reimbursement is entirely 
unaffected by the Martinez dicta. 

• Nelson's balancing test weighs infavor of Mr. Vibber's request/or reimbursement 
of the license reinstatement fee: 

While Mr. Vibber posits that all fees are reimbursable upon a mere showing that 
they were exacted as a consequence of an adverse disposition, if reimbursement of 
restitution and other monies received by a third party (such as the RMV) requires some 
additional showing, Nelson's balancing test must surely be dispositive, since that is the only 
other touchstone referenced in Nelson. Mr. Vibber is entitled to reimbursement of the 
license reinstatement fee he paid on or about September 21, 2013, if Nelson's balancing 
test supports his claim. The balancing test "governs" his claim. Nelson, at 136. And unless 
one concedes that a defendant is necessarily entitled to reimbursement of monies exacted 
upon, and as a consequence of, a conviction, one must agree that Nelson's balancing test is 
controlling., since that is the only other yardstick envisioned by Nelson. Id., at 130-140. 

The first factor in the balancing test considers Mr. Vibber's interest in securing 
reimbursement of the license reinstatement fee. He has an obvious interest in 
reimbursement because his CWOF was vacated, and his presumption of innocence has 
been restored. See Nelson, at 135-6. 

The second factor measures the risk of an erroneous deprivation of Mr. Vibber's 
interest in reimbursement if his motion is denied. 1fL at 135. This risk is present because 
he has no alternative means to obtain reimbursement Again, G.L. c.258D provides for 
reimbursement of certa1n monies expended by a defendant whose conviction is overturned, 
but offers no assistance to Mr. Vibber because he was not incarcerated for a felony. G.L. 
c.258D, s.l(C)(ii), (iv). And as outlined in his affidavit, although Mr. Vibber sought a 
refund from the RMV, he was unsuccessful (Exhibit E). 

The third factor examines the "governmental interest" in denying reimbursement. 
Nelson, at 135. Just as Colorado had no governmental interest in denying reimbursement 
of the court costs and fees it exacted from Nelson and Madden, the RMV has no 



governmental interest in denying reimbursement of the reinstatement fee it exacted from 
Mr. Vibber. 18 His CWOF was vacated, which calls into question the legitimacy of any 
governmental interest in denying reimbursement. But more importantly, the RMV, if 
required to hand back Mr. Vibbers reinstatement fee, will suffer no pecuniary loss. 
Whereas Mr. Vibber's DAEP fee was paid to offset costs incurred by the DAEP, and the 
DAEP would therefore have an interest in denying reimbursement, the same cannot be said 
about the RMV, which incurred no costs, save the nominal expense of printing out a plastic 
license. 

The balancing test favors Mr; Vibber's claim for reimbursement of the fee he 
tendered to the RMV to reinstate his license, after it was suspended as a result of his adverse 
disposition. He has an interest in reimbursement. There is a risk of erroneous d~privation 
of that interest unless the RMV is ordered to return the fee. And the RMV has no interest 
in returning the fee. Mr. Vibber is therefore entitled to reimbursement. 

Reimbursement should be provided by the RMV, DOT, or an appropriate government entity 
designated by the Court: 

To ensure that he has the ability to enforce any. court order regarding the 
reimbursement of the RMV fee, Mr. Vibber asks that the Court direct the RMV in particular 
to provide the refund. Martinez held that where a defendant has paid restitution to a 
particular governmental entity, and the conviction is later vacated, reimbursement must be 
made by the entity which received the restitution. Martinez, at 789. And license 
reinstatement fees are collected by the registrar and his agents. G.L. c;90, s.33. An order 
directed at the RMV would not violate the Massachusetts Declaration of Rights separation 
of powers provision, since the order would in no way interfere with any "core function" of 
the Registry. See Commonwealth v. Gonsalves, at 619. That the RMV was not a party to 
Mr. Vibber's case does not insulate it from a court order. See Commonwealth v. Gonsalves. 
Nor does there exist any argument that the RMV is not a legally recognized entity which 
can appeal a court order, and that it therefore cannot be the subject of a court order. Gordon 
v. Registry of Motor Vehicles. 75 Mass.App.Ct. 47 (2009) produced a ruling on the merits 
(to the effect that the RMV's revocation of plaintiffs hardship license, occasioned by his 
failure to install an ignition interlock device, did not violate the federal constitutional bar 
on ex post facto laws). 

If, however, the Court should have any concern as to whether the RMV may 
properly be the subject of a court order, Mr. Vihber asks that the court order DOT to 
reimburse Mr. Vibber 's license reinstatement fee. G.L. c.6C, s.2 created the Department 
of Transportation. G.L. c.6C, s.2. The Act provides that "[t]here shall be within the 

13 Mr. Vibber suggests that, in his case, the "governmental interest" is that of the RMV {an ann of the 
executive branch) rather than that of the Commonwealth as a whole, even though Nelson considered the 
governmental interest of Colorado as a whole, rather than that of the branch or department which received 
the monies exacted from the petitioners. But Mr. Vibber's claim would not be adver!lely affected were the 
Court to assess the governmental interest of the Commonwealth as a whole instead. Had ~ been 
prepared to acknowledge that "Colorado" could have an interest in denying reimbursement, over and above 
the interest of whatever department took possession of the exacted monies, it would naturally have said so. 



department [ of transportation] an office of transportation planning which shall oversee and 
administer the planning responsibilities of the office of planning and programming, and 
which shall be under the supervision and control of the secretary. G.L. c.6C, s. l 0. It further 
provides that "(t]he office of planning and programming shall contain ... the. registry of 
motor vehicles". G.L. c.6C, s.299b). And DOT is a legally cognizable entity, and therefore 
possesses the legal authority to appeal any court order if it so chooses. See Smiley First, 
LLC v. Department of Transportation; 492 Mass. 103 (2023) (DOT required to provide 
plaintiff with compensation over and above that previously tendered in connection with a 
1991 easement, where a subsequent 2018 easement constituted an additional taking). 

And finally, if for any reason the Court is disinclined to order either the RMV or 
DOT to reimburse the license reinstatement fee, Mr. Vibber asks that the Court designate 
an alternative governmental entity. 

Respectfully submitted, 
Ryan Vibb.cr, 
Through his counsel, 

Isl Lindsey Kelly 

Lindsey Kelly 
BBO#704510 
Committee for Public Counsel Services 
40-44 Church Street, 4th Floor 
Lowell, MA 01852 
978-458-7161 
Lkelly@pub liccounsel .net 



CERTIFICATE OF SERVICE 
I, Lindsey Kelly, do hereby certify that on this 18th day of March, 2025, I caused 

the above motion to be served upon: 
Middlesex County pistrict Attorney's Office; 151 Warren St, Lowell, MA 01852; 
Daniel P. Sullivan, Esq.; District Court Department of the Trial Court; Two Center 

• Plaza; Suite 540; Boston MA 02108; 
Daniel P. Brunelli, Esq.; Massachusetts State Police; 470 Worcester Rd.; 

Framingham, MA 01702; 
Office of Alcohol Testing; Massachusetts State Police; 124 Acton Street; Maynard, 

MA01754; 
MassDOT; Office of General Counsel; 10 Park Plaza; Suite 351 O; Boston, 

• Massachusetts, 02116; Attn: Litigation Center of Excellence; 
Andrea Joy Campbell-Scheier; Massachusetts Attorney General; One Ashburton 

Place; Boston, MA 02108; 
Amy Lynn Nable; Office of the Comptroller; One Ashburton Place; Boston, MA 

02108; and _ 
Massachusetts Registry of Motor Vehicles; 136 Blackstone Street; Boston, MA 

02109. 
Subscribed under the pains and penalties of perjury, this 18th day of March, 2024. 

Isl Lindsey Kelly 

Lindsey Kelly 



Middlesex, ss. 

COMMONWEALTH OF MASSACHUSETTS 

LOWELL DISTRICT COURT 
Docket No: 1211CR004764 

COMMONWEALTH 

v. 

RYANVIBBER 

DEFENDANT'S AFFIDAVIT IN SUPPORT OF 
MOTION FOR REIMBURSEMENT OF FEES 

I, Ryan Vibber, state the following: 

1. I am the defendant in the above-captioned case. On August 7, 2012, I was 
arraigned in Lowell District Court on the following charges: OUlwLiquor, 
Negligent Operation of Motor Vehicle, and Leaving Scene of Property Damage. 

2. On February 25, 2013, I was sentenced to a CWOF on these charges. My license 
was accordingly suspended for 210 days, and I was ordered to attend a Driver 
Alcohol Education Program. 

3. I completed the Driver Alcohol Education Program, and I paid at least $993 to 
attend the program. 

4. I also had to pay a license reinstatement fee at the RMV of $500. 

5. With the help ofmy attorney, I filed a Motion for New Trial. The motion was 
allowed, and my CWOF was vacated. The Court dismissed the charges. 

6. l have personally called both the DAEP at Lowell House and the RMV in Boston 
requesting refunds for both of these fees, and nobody has gotten back to me. 

7. Letters have gone out to both Lowell House and the RMV on my behalf (see 
enclosed). 

8. These fees were never refunded to me. 

-c . .J / 11 / <Ji yan ibber 

Signed under penalty of perjury this n:i.;ofMerch, 2025. 



PCS 
. Defending the People ef Massachusetts 

Lowell House, INC. 
101 Jackson Street, 4th Floor 
Lowell, MA O 1852 

Re: 
D.O.B.: 

Ryan Vibber 
. 10/9192 

Dear Sir or Madam: 

Committee for Public Counsel Services 
. Lowell Trial Unit 

40-44 Churoh St., 4•b Floor -

Lowell, MAO 1852' 
Tel.: 978-458,7161 
Fu: 978-970-1414 

Anthony J. Benedetti, Chief Counsel 
Lynda Dantas, Attorney in Charge 

July 25, 2024 

I ·am writing to fonnally request that the Lowell House issue a full refund to Mr. Ryan 
Vibbcr, D.O.B. 10/9/92, for the Driver Alcohol Education Program (hereinafter "DAEP") program 
fee he tendered on or. after September 21,,2013, for the following reasons. 

tam counsel of record for Mr. Vibber in docket.#12 UCR4764. On August 7, 2012, Mr. 
Vibber was arrested on the charge of operating a motor vehicle while under_ the influence of alcohol 
(hereinafter, "OUI"). On February 25, 2013, Mr. Vibber tendered a plea to the charge of OUI and 
was mandated to complete DAEP as part of his plea. Mr. Vibber attended and successfully 
completed the program through the Lowell House. On July 20, 2023, I filed a motion for a new 
trial. In response, the Commonwealth stated that it had no objection to the allowance of the motion 
and had no intention of re-:prosecuting Mr. Vibber. The Lowell District Court thereafter 
acknowledged the same on the docket and allowed the new trial motion. On December 19, 2023, 
the conviction was vacated, and the case was dismissed for lack of prosecution. 

Under Nelson v. Colorado, 581 U.S. 218, (2017), Mr. Vibber is entitled to a refund of the 
DAEP fee he paid following his conviction, since it was payable as a consequence of a conviction 
which was later vacated. But for Mr. Vibber's conviction, he would not have been required to pay 
or attend the DAEP program. 

On Monday July 22nd, 2024 aLowell House representative indicated that Mr. Vibber paid 
between $993.00 and'$997.00. 

Thank you for your time and attention. 
Sincerely, 

Lindsey Kelly, Esq., BBO #704510 
lkelly@publiccounsel.net 



r 

PCS 
Defending the People ef J1assachnselts 

Registry of Motor Vehicles 
PO Box 55889 
Boston, MA 02205 

Re: 
D.O.B,: 

Ryan Vibber 
10/9/92 

Dear Sir or Madam: 

Committee for Public Counsel Services 
Lmvell Trial Unit 

40-44 Church SL, 4"' Floor 

Lowell, MA 01852 
Tel.: 978458-7161 
Fax:978-970-1414 

Anthony J. Benedetti, Chief Counsel 
Lynda Dantas, Attorney in Charge 

January 22, 2025 

I am writing to formally request that the Registry of Motor Vehicles issue a full refund to 
Mr. Ryan Vibber, D.O.B. 10/9/92, for the license reinstatement fee he tendered on or after 
September 21, 2013, for. the following reasons. 

I am counsel of record for Mr. Vibber in docket #12lICR4764. On August 7, 2012, Mr. 
Vibbcir was arrested on the charge of operating a motor vehicle while under the influence of alcohol 
(hereinafter, "QUI"). On February 25, 2013, Mr. Vibber tendered a plea to the charge of QUI and 
suffered a two-hundred-and-ten '(210) day license loss. On or about September 21, 2013, this 
license loss expired, and Mr. Vibber re-acquired his license, upon payment of a $500.00 license 
reinstatement fee. On July 20, 2023, I filed a motion for a new trial. In response, the 
Commonwealth stated that it had no objection to the allowance of the motion and had no intention 
of re-prosecuting Mr. Vibber. The Lowell District Court thereafter acknowledged the same on the 
docket and allowed the new trial motion. On December 19, 2023, the conviction was vacated, and 
the case was dismissed for lack of prosecution, and a corrected abstract was sent to the RMV (see 
enclosed). 

Under Nelson v. Colorado, 581 U.S. 218, (2017), Mr. Vibber is entitled to a refund of the 
license reinstatement fee he paid following his conviction, since it was payable as a consequence 
of a conviction which was later vacated. But for Mr. Vibber's conviction, he would not have been 
required to pay a fee to reinstate his license. 

Thank you for your time and attention. 
Sincerely, 

Lindsey Kelly, Esq., BBO #704510 
lkelly@publiccounsel.net • 



Middlesex, ss. 

COMMONWEALTH OF MASSACHUSETTS 

LOWELL DISTRICT COURT 
Docket No: 1211CR004764 

COMMONWEALTH 

v. 

RYANVIBBER 

PROPOSED ORDER GRANTING PLAINTIFF'S MOTION FOR REIMBURSEMENT OF 
DRIVER ALCOHOL EDUCATION FEE 

Having considered the Defendant's Motion for Reimbursement of Driver Alcohol Education Fee 

and the accompanying memorandum it is HEREBY ORDERED that: 

L· Plaintiff's Motion for Reimbursement of Driver Alcohol Education Fee is GRANTED. 

2. The District Court Department of the Trial Court is directed to reimburse the Defendant 

the $993 spent on the Driver Alcohol Education Program. 

Dated: This_ day of ___ , __ 
Honorable Judge of the Lowell District 

Court 



COMMONWEALTH OF MASSACHUSETTS 

Middlesex, ss. LOWELL DISTRICT COURT 
Docket No: 1211CR004764 

COMMONWEALTH 

v. 

RYANVIBBER 

PROPOSED ORDER GRANTING PLAINTIFF'S MOTION FOR REIMBURSEMENT OF 

DRIVER ALCOHOL EDUCATION FEE 

Having considered the Defendant's Motion for Reimbursement of Driver Alcohol Education Fee 

and the accompanying memorandum it is HEREBY ORDERED that: 

1. Plaintiff's Motion for Reimbursement of Driver Alcohol Education Fee is GRANTED. 

2. The Administrative Office of the District Court Department of the Trial Court is directed 

to reimburse the Defendant the $993 spent on the Driver Alcohol Education Program. 

Dated: This_ day of ___ _, 

Honorable Judge of the Lowell District 

Court 



Middlesex, ss. 

COMMONWEALTH OF MASSACHUSETTS 

LOWELL DISTRICT COURT 
Docket No: 1211 CR004764 

COMMONWEALTH 

V. 

RYANVIBBER 

PROPOSED ORDER GRANTING PLAINTIFF'S MOTION FOR REIMBURSEMENT OF 
LICENSE REINSTATEMENT FEE 

Having considered the Defendant's Motion for Reimbursement of License Reinstatement Fee 

and the accompanying memorandum.it is HEREBY ORDERED that: 

1. Plaintiff's Motion for Reimbursement of Driver Alcohol Education Fee is GRANTED. 

2. The Registry of Motor Vehicles is directed to reimburse the Defendant the $500 license 

reinstatement fee paid. 

Dated: This_ day of ___ , __ 

Honorable Judge of the Lowell District 

Court 



Middlesex, ss. 

COMMONWEALTH OF MASSACHUSETTS 

LOWELLDISTRICT COURT 
Docket No: 1211 CR004764 

COMMONWEALTH 

v. 

RYANVIBBER 

MOTION FOR REIMBURSEMENT OF DRIVER ALCOHOL EDUCATION FEE 
\ AND LICENSE REINSTATEMENT FEE 

PROCEDURAL POSTURE AND INTRODUCTION 

Mr. Vibber tendered a plea to the charge of operating a ~otorvehicle while under 
the influence of alcohol (hereinafter "OUI11

) in the above matter, and.his case was continued 
without a finding (Exhibit A). Mr. Vibber's- licehse· was accordingly suspended for 210 
days, and he was ordered to attend a Driver Alcohol Education Program (hereinafter 
11DAEP 11

) (Exhibit B). In the wake of the District Court matter of Commonwealthlv. 
Ananias, 1248CR1075, 1 Mr. Vibber filed a Motion for New Trial. The motion ~as ~110'5'~, 
and Mr. Vibber's CWOF was vacated after the Commonwealth answered not re~difor 
tfial and requested a gismissal on the charge (Exhibit C). The Court entered a di~is~~l 
.for lack of prosecution on the record (Exhibit C). ,__;_ 

Subsequently, Mr. Vibber filed a pr~ se motion seeking reimbursement~£. fe~s ~d 
costs (Exhibit D). Court records indicate that Mr. Vibber had been assessed $1 ;53""0.QO (for 
probation fees, a head injury fee, a victim witness fee, a victim of QUI fee, an-d' a:s.24D 
fee), that Mr. Vibber paid $1,530.00, and that this amount was refunded to him (Exhibit 
D). 

Additionally, however, as recited in an affidavit signed by Mr. Vibber, be had paid 
at least $993 to attend the DAEP, and had tendered $500.00 to the Registry of Motor 
Vehicles (hereinafter, 11RMV), to reinstate his license after the suspension (Exhibit E). 
These fees were never refunded, despite requests, and fyfr. Vibber now seeks 
reimbursement, from the government, pursuant to the Due Process provision of the Fifth 
and Fourteenth Amendments of the Federal Constitution, and the Due Process protections 

In Ananias, a consolidated group ofOUI defendants challenged the admissibility of their breath test 
results on grounds that they were not shown to be reliable, and the Court ruled that certain breath test results 
were presumptively inadmissible because they were obtained in the absence of formal protocols governing 
the calibration of breath test devices. Memorandum ofDecision issued February 16, 2017. And when it was 
later discovered that the Office of Alcohol Testing had withheld important discovery from the consolidated 
defendants, the Court formally endorsed a stipulation reached by the parties, expanding the number of breath 
test results which would be deemed presumptively inadmissible. Memorandum ofDecision issued January 
9, 2019. 

• I 
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Middlesex, ss. 

COMMONWEALTH OF MASSACHUSETTS 

LOWELL DISTRICT COURT 
Docket No: 1211CR004764 

COMMONWEALTH 

V. 

RYANVIBBER 

MO'IJON FOR R.YL!1!!9§ 

. NOW COMES, the Defendan~ Mr, Ryan Vibber. by and through the undersigned counseJ.,·pursuant to 
Rule 52(e) of the Massachusetts Rules of Civil Procedure. and hereby respect.fully moves this Court to 

. issue rulings on the previously filed "Motion for Reimbursement of Driver Alcohol Education Fee and 
License Reinstatement Fed1

• ALM R. Civ. P. Rule 52. 

l. Mr. Vibber received a continuation without a finding on February 25, 2013, and as a result of that 
sentence, was required. to pay fees and fin.es totaling $1A931. 

2. On July 20, 2023, the Court allowed Defendant's motion for new tria~ pursuant to 
Commonwealth v. At,anip%J 1248CR1075. 

3. • On December 19, 2023, the continuation without a finding.was officially vacated as the 
Commonwealth answered not ready for trial in this matter. 

4. The fees and fines paid by Mr. Vibber were exacted as a direct con.sequence of the now~ 
invalidated conviction.. Under the principles of due process, as articulated in Commonwealth v. 
Martinez. the invalidation of a oonvietion erases the state's claim to any paymeµts made as a 
result of that conviction, and such payments must be refunded .. Commonwealtl\ v, Mamuez. 480 

. . , ..... 
Mass, 777, 785 (2018). , • • ~;~ ~:3 

' ... M 'f...+~ 

' ' f-.!;. > 
S. Mr. Vibber filed a prose «Motion for Refund After Invalidated Conviction" on~. 

2023. On December 21, 2023, the Court ordered reimbursement in the amount oJ $1~0. Jhioh 
included the costs fur victim witness fee, monthly probation supervision fees, ~ee, om 
24D state fee. OUI victim assesment fee, and bead injury assessment fee. • • ~, 

. ' .. , ; ~.- \t:l 

6. The Court's. reimbursemeD.t order did not include, however, the $993 that Defendant~dte 
attend the Driver Alcohol Education Program (''DAEP'j or the $500 that Mr. Vib~'paici'the 
RMV to reinstate his license after the suspension. 

7. On t.,faroh 19, 2025, Mr. Vibber, represented by coµ.nsel, filed the aforementioned .. Motion for 
Jleimbunement of Driver Alcohol &!ucation Fee and License Reinstatement Fee'1 seeking 

1 Li~ reinstatement fee of $500 and Driver Alcohol EdUCit:ion Program fee of $993 



compensation for cost$ associated with DAEP attendance and RMV license reinstatement. 
• totaling $1,493. •• 

8. Mr. Vib~ intends to a~l dl,i.s Court's denial of his "N,lotion for R.eim.bunem.e?,t of Driver 
Alcohol Education Fee and License Reinstatement Fee". 

9. Written rulings will am~ the appellate courts in assessing this coort1s interpretation of the 
relevant law. See, Commrmweaiili v. K.W .. 490 M•ss. 619 (2022) (In ordering the trial court to 
issue written findings, S1C ·observed, ''{t]here must be some mechanism by which an appellate 
court can meaniJ:lgfully assess whetbe.r a judge acted appropriately in granting or denying relief,. 
because such a mechanismallowi the appellate court to test the judge~s reasoning for abuse of 
discretion"}. 

Wl:IEREFORE, The Defendant respectfully requests that this Court issue rulings regarding the denial of 
the "Motion for Reimbursement of Driver Alcohol Education, Fee and License ~atement Fee ... 

Date: April 4, 2025 

Respectfully Submitted, 
RYANVIBBER, 
By his attorney, 

Isl Lindsey Kelly" 

Lindsey Kelly 
BB0#704510 
Committee for Public Counsel Services 
40-44 Church Street, 4m Floor 
Lowell, MA 01852 
(978) 446-3912 

CERTIFICATE OF SERVICE 
I. Lindsey Kelly, do hereby certify that on this 4111 Day of April, 2023, I caused the above motion 

to be served upon: ' 
Middlesex County District Attorney's Office; 151 Warren St, Lowell. MA 01852; 

Isl Lindsey Kelly 

L~dsey Kelly 



Middlesex, ss. 

COMMONWEALTH OF MASSACHUSETTS 

COMMONWEAL TH 

V. 

LOWELL DISTRICT COURT 
Docket No: 1211CR004764 

RYANVIBBER 

NOTICE OF APPEAL 

The defendant in the above-entitled matter hereby gives notice that, being aggrieved by 

certain rulings and judgments of the Court in his motion for reimbursement of driver alcohol 

education fee and license reinstatement fee, which was denied by the Court on March 26, 2025, 

hereby appeals pursuant to Rule 3 of the Massachusetts Rules of Appellate Procedure. 

Date: April 22, 2025 

Respectfully Submitted, 
RY AN VIBBER, 
By his attorney, 

Isl Lindsey Kelly 

Lindsey Kelly 
BBO# 704510 
Committee for Public Counsel Services 
40-44 Church Street, 4TH Floor 
Lowell, MA O 1852 
(978) 446-3912 

CERTIFICATE OF SERVICE 
r, Lindsey Kelly, do hereby certify that on this 22nd Day of April, 2025, r caused the above motion 

to be served upon: 
Middlesex County District Attorney's Office; 151 Warren St, Lowell, MA O 1852; 

Isl Lindsey Kelly 

Lindsey Kelly 




