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Request for Direct Appellate Review 
 

The appellate courts of the Commonwealth have not yet 

considered whether lengthy sentences for juvenile offenders convicted of 

murder in the second degree and other offenses are unconstitutional 

under Miller v. Alabama, 567 U.S. 460 (2012), and Diatchenko v. 

District Attorney for the Suffolk District, 466 Mass. 655 (2013). As the 

Commonwealth notes, “[t]his case is unique among the Massachusetts 

cases that have addressed sentences for juvenile offenders in light of 

Miller.” Commonwealth’s Brief at 14 (commenting on Sharma’s guilty 

plea). 

Defendant Sunil Sharma is a juvenile offender who was 

sentenced, after a guilty plea, to a twenty-two year minimum sentence 

(fifteen years to life for second-degree murder plus seven to ten years 

on-and-after for nonhomicide offenses). Sharma is appealing the denial 

of his first and only Rule 30 motion, in which he argued that he is 

entitled to resentencing because (1) his sentence is cruel, unusual, 

unconstitutionally disproportionate, and/or violates equal protection; (2) 

changes in constitutional law have reshaped the sentencing landscape 

in a manner that his sentencing judge could not have anticipated when 
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he exercised his discretion to sentence Sharma consecutively; and (3) 

newly-discovered evidence—scientific research about juvenile brain 

development and the cognitive characteristics of juveniles—that was 

not available at the time of Sharma’s sentencing in 1999 casts serious 

doubt on the justice of his sentencing.  

In 2012, the Supreme Court concluded that “‘children are 

constitutionally different from adults for purposes of sentencing,’ 

irrespective of the specific crimes that they have committed.” 

Diatchenko, 466 Mass. at 670, quoting Miller, 567 U.S. at 471. “[T]he 

distinctive attributes of youth diminish the penological justifications for 

imposing the harshest sentences on juvenile offenders, even when they 

commit terrible crimes.” Miller, 567 U.S. at 472. Nothing about 

children’s “distinctive (and transitory) mental traits and environmental 

vulnerabilities [] is crime-specific.” Id. at 473. The Court therefore held 

that “a sentencing scheme that mandates life in prison without 

possibility of parole for juvenile offenders” violates the Eighth 

Amendment, 567 U.S. at 479, which requires that “punishment for 

crime should be graduated and proportioned to both the offender and 

the offense,” id. at 469 (quotation and citation omitted). 
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This Court applied Miller retroactively, Diatchenko, 466 Mass. at 

661-67, and in doing so has fundamentally reevaluated sentencing for 

juvenile offenders: life without parole has been eliminated; first degree 

offenders with consecutive sentences or lengthy concurrent sentences 

are eligible for resentencing; and sentences for nonhomicide offenders 

with aggregate parole eligibility dates that are longer than the parole 

eligibility date for first degree murder are presumptively 

disproportionate under art. 26.1  

In short, following Miller and Diatchenko, this Court has always 

concluded that a juvenile sentenced before Miller to an aggregate 

sentence that is longer than fifteen years is eligible for a hearing on the 

 
1 Commonwealth v. Perez, 480 Mass. 562, 568 (2018) (citation 

omitted) (“Perez II”) (for juvenile offenders, Diatchenko converted first-
degree life sentences into sentences for life with the possibility of parole 
after fifteen years); Commonwealth v. Costa, 472 Mass. 139 (2015) 
(first-degree offender with consecutive sentence eligible for 
resentencing); Commonwealth v. Wiggins, 477 Mass. 732, 747-48 & n.20 
(2017) (first-degree juvenile offender with concurrent sentences for 
nonhomicide offenses that exceed fifteen years entitled to resentencing); 
Commonwealth v. Perez, 477 Mass. 677, 686 (2017) (“Perez I”) 
(aggregate sentences for nonhomicide juvenile offenders that are longer 
than the sentence permitted for first degree murder are presumptively 
disproportionate). See also Commonwealth v. Lutskov, 480 Mass. 575 
(2018) (applying Perez); Commonwealth v. Washington, 97 Mass. App. 
Ct. 595 (2020) (same).  
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legality of that sentence or for resentencing. The Commonwealth 

suggests that Sharma should be the first juvenile offender with a 

minimum sentence longer than fifteen years to whom this jurisprudence 

does not apply. The Commonwealth conceded that had Sharma been 

convicted of first-degree murder, “he would now be entitled to 

resentencing on all of his convictions,” RAII/160,2 but argues that 

because he is a second-degree offender with consecutive sentences, 

Miller and progeny simply do not apply. According to the 

Commonwealth, Sharma falls into a gap in the existing law because his 

charges are both more serious than nonhomicide offenses, 

Commonwealth’s Brief 19-20, and not serious enough to be compared to 

first-degree murder, Commonwealth’s Brief 20-23.  

Treating Sharma worse than first-degree offenders raises 

precisely the proportionality and equal protection concerns that this 

Court foresaw in Commonwealth v. Brown, 466 Mass. 676 (2013). This 

Court warned that where “a juvenile convicted of the lesser crime of 

murder in the second degree [is] sentenced to a lengthier minimum 

term than the juvenile convicted of the more severe crime of murder in 

 
2 RA refers to the Record Appendix filed with the Appeals Court. 
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the first degree,” that could raise concerns about violations of both art. 

26 and art. 1. Brown, 466 Mass. at 690.  

To address those constitutional concerns and to ensure that a 

juvenile offender such as Sharma is not treated worse than a juvenile 

convicted of first-degree murder, Sharma asks this Court to extend 

Miller and progeny to reach juvenile offenders sentenced for more than 

fifteen years for second-degree murder and nonhomicide offenses. 

Because this Court has not yet applied Miller to this particular sentence 

structure, Sharma’s appeal squarely raises “questions of first 

impression or novel questions of law which should be submitted for final 

determination to the Supreme Judicial Court [and] questions of law 

concerning the Constitution of the Commonwealth,” Mass. R. A. P. 11(a), 

and he respectfully petitions for direct appellate review.  

Statement of Prior Proceedings 

 Defendant Sunil Sharma pleaded guilty in 1999 to second-degree 

murder, two counts of armed assault with intent to murder, and one 

count of illegal possession of a firearm. Three other indictments were 

placed on file with his assent. He was sentenced to life with the 

possibility of parole for second degree murder; he received two seven-to-
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ten year on-and-after sentences (to run concurrent with each other, but 

consecutive to the life sentence) for the assaults; and he was sentenced 

to one year to one year and one day for illegal possession of a firearm, to 

run concurrent with the sentence on the first assault charge. RAII/63-

64.  

 Sharma has been incarcerated since his original arrest in 1996. 

He was paroled from his life sentence on June 11, 2019, following his 

second parole hearing. RAII/6-9. The Board credited his testimony that 

he “has matured and . . . has been able to engage in additional 

programming” while incarcerated, and that contributing factors to his 

changed behavior included his “religious involvement, as well as being 

selective and respectful in regard to the people he interacts with.” 

RAII/8. Accordingly, the Parole Board formed “the unanimous opinion 

that Sunil Sharma is rehabilitated and, therefore, merits parole at this 

time,” releasing Sharma to his on-and-after sentences. RAII/9. Sharma 

is also subject to an immigration detainer and order of removal to India. 

RAII/67-68. 

 On October 31, 2019, Sharma filed his first and only Rule 30 

motion. RAI/13-16. Sharma requested that the Superior Court vacate 
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his on-and-after sentences as unconstitutional and illegal, and 

resentence him concurrently on those charges. Id. Sharma also moved 

for a new sentencing hearing to determine whether his sentences 

should run concurrently, rather than consecutively, based on evidence 

about juvenile brain development, psychology and neuroscience, which 

was unavailable at his original sentencing. RAI/14-15. Sharma 

separately filed an Ex Parte Motion for Funds for an Expert in Support 

of Resentencing. Add. 34. 

 The Superior Court held no hearing on either motion. On 

November 20, 2019, the motion for funds was denied without prejudice, 

pending the “issue being joined on Paper 31 [the Rule 30 motion].” 

(Roach, J.) Id. On March 9, 2020, the Rule 30 motion was denied, by 

endorsement, “for all the reasons stated by the Commonwealth in its 

opposition filed 2/5/20. In particular, I agree with the Commonwealth 

that on this case the defendant’s sentences pursuant to his plea remain 

lawful under Miller and Diatchenko.” (Roach, J.) Add. 36-37. 

 Sharma filed his notice of appeal on March 30, 2020. The case was 

docketed in the Appeals Court on May 11, 2020. Sharma filed his 

opening brief on the merits on August 6, 2020. The Commonwealth filed 
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its opposition on October 8, 2020. Sharma filed his reply brief on 

November 2, 2020. 

Statement of Facts 

On April 16, 1996, Sharma entered the Rainbow Restaurant in 

Boston’s Chinatown and shot repeatedly at two men. RAII/53-55. While 

both his targets were gravely injured, one of the bullets Sharma fired 

struck and killed Ky Ung Shin, an eighteen-year-old woman seated 

nearby. RAII/6-7. At the time of the homicide, Sharma was a member of 

a “crew” that extorted illegal gambling operations in Chinatown and his 

two intended targets were members of a rival crew. RAII/7. After the 

shooting, Sharma fled Massachusetts. RAII/55. He was arrested in July 

1996 and promptly confessed to the murder. RAII/55-56.  

At the time of Ms. Shin’s murder, Sharma was a teenager whose 

“early developmental history was remarkable for significant attachment 

disruption and sadistic physical abuse.” RAII/84 (Psychosocial 

Assessment). Born in India in August 1978 or 1979, Sharma’s family 

attachments were limited: his mother left India for the United States in 

January 1981, leaving Sharma behind with his father and his two older 

siblings, a sister and a brother. RAII/15, RAII/84. Sharma’s sister joined 
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their mother in the United States in 1984, while Sharma and his 

brother remained behind. RAII/15. Sharma’s father was an alcoholic 

who placed Sharma and his brother in an informal boarding school or 

series of such schools. RAII/33. At one such school, Sharma was 

subjected to regular physical abuse: he was beaten by cable wires and 

had his head submerged in a bucket of water as a form of punishment; 

he was deliberately burned on at least one occasion; he lacked sufficient 

food and necessary medical care. RAII/71. After Sharma’s father died in 

July 1989, Sharma and his brother were sent to the United States. Id. 

Sharma struggled in the United States: he was barely acquainted 

with his mother and sister, who both worked hard to support the family 

and were therefore frequently absent from the home. RAII/71-2. He 

experienced race-based animus and violence in school. Id.  In 1993, one 

year before he dropped out of a vocational high school, his math skills 

were assessed to be at a fourth-grade level, while his reading and 

language skills were at a third-grade level. RAII/88-89.  

Instead of attending school, Sharma began to spend time in 

Chinatown with an acquaintance, eventually joining a “crew” that 

served as a surrogate family—he viewed his “leader” as a father figure 



 11 

and found identity and security within the group. RAII/75. For his crew, 

Sharma worked as “security” or “muscle” at Chinatown gambling joints. 

RAII/73. He also began engaging in a range of criminal conduct, 

spending time in and out of DYS detention. RAII/74. In July 1995, 

Sharma was “viciously attacked” in a “racially motivated” stabbing. 

RAII/91. Contemporaneous records note that Sharma “was advised by 

the police to leave the area” based on “[n]umerous threats” towards his 

family, and that “[s]urviving near mortal wounds [Sharma] was 

incapacitated for several months.” Id. He then went AWOL from DYS 

supervision. Id.  

Around April 1996, Sharma’s crew leader was arrested, and 

following the arrest, Sharma believed that another crew was 

attempting to encroach on his crew’s territory. RAII/75. Lacking mature 

problem-solving skills, Sharma decided to shoot two members of the 

other crew. Id. Sharma did not appreciate or think through the 

consequences of an armed assault, including the harm to his intended 

victims or the possibility that he might hurt an innocent bystander. Id.  

After Sharma was arrested and incarcerated, he struggled to 

adjust to the prison environment and his institutional record was very 
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poor through approximately 2008. RAII/11. He received numerous 

disciplinary reports for fighting. Id. He stabbed or slashed other 

inmates twice, in 2000 and 2004, assaulted a fellow inmate in 2005, and 

fought with a corrections officer in 2008. Id.3 

As the Parole Board recognized, Sharma’s trajectory for the last 

decade has been positive and he has demonstrated his rehabilitation. 

The Board noted that Sharma “has not had a violent disciplinary report 

in over 10 years.” RAII/7. Sharma has participated in numerous 

educational and rehabilitative programs; he has engaged in religious 

study and practice; he has established and maintained family 

relationships; and he has found employment. RAII/8. He has completed 

 
3 This Court has acknowledged that “[i]n the case of juvenile homicide 
offenders, negative institutional behavior during the early years of their 
incarceration might . . . reflect, at least in part, the immaturity and 
recklessness characteristic of their age at the time.” Deal v. Comm’r of 
Correction, 478 Mass. 332, 343 n.13 (2017). Juvenile inmates enter 
prison as teenagers and are surrounded by older inmates. They often 
“feel they have to establish a sense of toughness and resiliency to secure 
their safety.” A. Nellis, The Lives of Juvenile Lifers: Findings from a 
National Survey, The Sentencing Project 21 (2012). Younger inmates in 
adult prison “tend to act out in their early period of incarceration,” but 
such “behavior dissipates as they age and grow accustomed to their 
environment.” Id., citing R. Johnson, Hard Time: Understanding and 
Reforming the Prison (2d ed. 1996).  
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more than two dozen programs, including the Correctional Recovery 

Academy (CRA); after he completed CRA, he was invited to serve in its 

Graduate Support Program, where he remained as a peer mentor for 

nearly a year and a half. RAII/81, 142. In recent years, Sharma has 

continued to take leadership roles in prosocial programming and has 

endeavored to live by his religious values by behaving in a positive 

manner. RAII/81-82. In sum, Sharma has matured from a violent and 

impulsive adolescent to a thoughtful and responsible adult. 

Issues of Law  
 

1. As a matter of first impression, is a sentence for second-degree 

murder and consecutive nonhomicide offenses unconstitutionally 

disproportionate and/or does it violate equal protection where such 

a sentence results in a longer period of incarceration before parole 

eligibility for a second-degree offender than for a juvenile 

convicted of first-degree murder? 

2. As a matter of first impression, should a juvenile second-degree 

offender whose original sentencing involved a discretionary choice 

to sentence consecutively be resentenced after Miller because 

changes in constitutional law have reshaped juvenile sentencing 
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in a manner that the sentencing judge could not have anticipated 

when he chose to impose a consecutive sentence? 

3. Is resentencing required where there have been fundamental 

changes in the scientific consensus about juvenile brain 

development and the cognitive characteristics of adolescents, and 

such evidence—had it been available—would likely have been a 

real factor in the judge’s sentencing decision, such that its absence 

casts real doubt on the justice of the prior proceeding? 

These issues were all raised in Sharma’s Rule 30 motion.  

Argument 
 

I. Sharma’s Consecutive Sentence Is Unconstitutionally 
Disproportionate and/or Violates Equal Protection 
 

Sharma’s aggregate twenty-two year minimum sentence for a 

homicide and nonhomicide offenses is unconstitutionally 

disproportionate and violates his equal protection rights. As such, his 

consecutive sentences must be vacated.4  

 
4 A defendant who pleads may still bring a constitutional challenge to 
his sentence: Rule 30(a) provides that a defendant may challenge an 
unconstitutional or unlawful sentence “at any time, as of right.” Mass. 
R. Crim. P. 30(a). See, e.g., Commonwealth v. Cole, 468 Mass. 294 (2014) 
(permitting constitutional challenge under Rule 30(a) after guilty plea). 
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After this Court applied Miller retroactively to cases on collateral 

review, Diatchenko, 466 Mass. at 661-66, “a sentencing statute 

prescribing life without the possibility of parole [for murder in the first 

degree] in effect became a statute prescribing, for juvenile offenders, life 

with the possibility of parole after fifteen years,” Commonwealth v. 

Perez, 480 Mass. 562, 568 (2018) (citation omitted) (“Perez II”).  

This Court also warned immediately of the potential for 

proportionality or equal protection concerns if a second-degree offender 

were to end up worse off than a first-degree offender. Brown, 466 Mass. 

at 690. Sharma’s appeal raises, for the first time, the proportionality 

and equal protection problems that this Court foresaw in Brown. 

Sharma’s earliest parole eligibility date was twenty-two years after his 

crime of conviction, whereas a juvenile convicted of first-degree murder 

 
Cf. Mass. R. Crim. P. 12 (enumerating rights waived by guilty plea). The 
Commonwealth suggests that this case is unique due to Sharma’s plea 
and that the fact of the plea precludes relief. See Commonwealth’s Brief 
at 14-17 (relying on irrelevant federal cases and a single Massachusetts 
case discussing Rule 29). Cf. Reply Brief at 7-9 (responding to these 
arguments). The plea is a proxy for what is unique about this case, 
because it is the mechanism by which Sharma obtained his sentence. 
His sentence structure is unique among post-Miller resentencing cases.. 
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and sentenced at the same time as Sharma would have become parole 

eligible after fifteen years.5  

Sharma’s sentence is disproportionate compared both to juveniles 

convicted only of first-degree murder and those convicted of first-degree 

murder and non-homicide offenses. First-degree juvenile offenders are 

parole eligible after fifteen years, Perez II, 480 Mass. at 568, whereas 

first-degree offenders with consecutive or lengthy concurrent sentences 

are entitled to resentencing applying Miller, Commonwealth v. Costa, 

472 Mass. 139 (2015) (resentencing for consecutive first-degree 

sentences); Commonwealth v. Wiggins, 477 Mass. 732, 747-48 & n.20 

(2017) (resentencing for first-degree juvenile offender with concurrent 

nonhomicide sentences that exceed fifteen years). See infra Part II 

(discussing Costa and Wiggins). 

This Court has also recognized that lengthy sentences for 

nonhomicide juvenile offenders raise proportionality concerns when 

compared to first-degree sentences: in Commonwealth v. Perez, 477 

 
5 After Diatchenko, the legislature amended G.L. c. 279, § 24, to reset 
minimum sentences for juveniles convicted of first-degree murder. 
However, a juvenile sentenced for first-degree murder before these 
amendments became—following Diatchenko—parole eligible in fifteen 
years. See Commonwealth v. Costa, 472 Mass. 139, 140, 145 (2015).  
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Mass. 677, 686 (2017) (“Perez I”), this Court held that an “aggregate 

sentence for nonmurder offenses with parole eligibility exceeding that 

applicable to a juvenile defendant convicted of murder is presumptively 

disproportionate.” Where a sentence is “presumptively 

disproportionate,” a sentencing court must conduct a hearing applying 

Miller factors to assess whether “extraordinary circumstances warrant 

a sentence treating the juvenile defendant more harshly for parole 

purposes than a juvenile” convicted of first-degree homicide. Id. 

This Court has declined to reconsider lengthy pre-Miller juvenile 

sentences only in cases involving statutorily-mandated fifteen-year 

minimum sentences, but in doing so, has treated first- and second-

degree offenders equally. The Court has refused to resentence first-

degree offenders serving only life sentences. See Commonwealth v. 

Watt, 484 Mass. 742, 754 (2020) (declining in first-degree case to revisit 

holding “that a mandatory life sentence with parole eligibility after 

fifteen years for a juvenile homicide offender . . . is constitutional” 

(citation omitted));6 Diatchenko, 466 Mass. at 674 (amending parole 

 
6 Watt involved two defendants convicted of first-degree murder, a 
seventeen year old and an eighteen year old. 484 Mass. at 745. While 
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eligibility, but declining to order resentencing). This Court has likewise 

refused to resentence second-degree offenders sentenced to life with the 

possibility of parole after fifteen years. See Commonwealth v. Lugo, 482 

Mass. 94, 96 (2019) (statutorily-mandated life with parole was 

constitutional); 7 Commonwealth v. Okoro, 471 Mass. 51, 55-62 (2015) 

(same). Neither Lugo nor Okoro, however, involved a second-degree 

offender whose sentence extended beyond fifteen years.  

In short, this Court has not—since Miller—declined to grant 

resentencing or an opportunity to seek resentencing to any juvenile 

sentenced before Miller to a sentence longer than fifteen years. A 

second-degree juvenile offender should not be worse off than all other 

offenders, and in particular, than all first-degree offenders. This Court 

should extend Perez to hold that any aggregate sentence that causes a 

 
both defendants were also convicted of nonhomicide offenses, they were 
sentenced concurrently on those offenses and the concurrent sentences 
did not exceed fifteen years. See Commonwealth’s Brief at 16, 
Commonwealth v. Watt (SJC-11693). 
7 Lugo was convicted of second-degree murder and several nonhomicide 
offenses and sentenced to life with parole after 15 years. 482 Mass. at 
95 & n.1; see also Commonwealth’s Brief at 3-4, Commonwealth v. Lugo 
(SJC-12546) (describing Lugo’s concurrent sentences for nonhomicide 
offenses, none of which was longer than fifteen years).  
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juvenile convicted of a lesser crime than first-degree murder to be 

eligible for parole after a juvenile convicted of first-degree murder is 

presumptively disproportionate.8  

II. Sharma Must Be Resentenced Because Changes in 
Constitutional Law Have Reshaped the Sentencing Landscape 
in a Manner that His Sentencing Judge Could Not Have 
Anticipated When that Judge Exercised His Discretion to 
Sentence Consecutively 
 

A judge who sentenced a juvenile before 2012 could not have 

predicted Miller and the sweeping changes in juvenile sentencing it 

produced. See Costa, 472 Mass. at 144. This Court has therefore 

repeatedly concluded that where the sentence received by a first-degree 

juvenile homicide offender before Miller involved the exercise of judicial 

discretion—that is, where the sentence involved either a consecutive 

component or a concurrent component that exceeded fifteen years—that 

 
8 In his opening brief, Sharma argues in the alternative that his 
sentence is disproportionate (rather than presumptively 
disproportionate) applying the traditional tripartite analysis for 
proportionality in Cepulonis v. Commonwealth, 384 Mass. 495, 497-98 
(1981), “supplemented with the greater weight given to a juvenile 
defendant’s age,” Perez I, 477 Mass. at 684. Brief at 34-48; see also 31-
34. Sharma is not elaborating on this fact-specific argument in this 
petition, but if DAR were allowed, would continue to press it as a second 
method to establish that his sentence is disproportionate.  
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juvenile is eligible for resentencing. This Court should now extend that 

holding to second-degree offenders, such as Sharma.  

First, in Costa, this Court concluded that a defendant with two 

consecutive life sentences was entitled to resentencing because his trial 

judge did not know “about the constitutional differences that separate 

juvenile offenders from adults,” and the judge “exercise[d] discretion in 

deciding to impose consecutive rather than concurrent sentences.” 

Costa, 472 Mass. at 144, 145. Resentencing under Costa requires 

“consideration of the Miller factors—among them, the ‘possibility of 

rehabilitation’—as well as an assessment of the defendant’s 

postsentencing conduct.” Commonwealth v. LaPlante, 482 Mass. 399, 

404 (2019) (citation omitted).  

Applying Costa, this Court likewise ordered resentencing in 

Wiggins, where a juvenile defendant had been sentenced for first-degree 

murder and had received multiple concurrent sentences—all longer 

than fifteen years—for home invasion and robbery while masked. 477 

Mass. at 747-48 & n.20. Although the juvenile’s first-degree murder 

sentence was no longer illegal in that it had already been “revised” to 

permit parole, this Court concluded that the defendant remained 
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eligible for resentencing on his concurrent sentences. Id. “[T]he original 

sentencing judge could not have foreseen our decisions in Diatchenko 

and Brown,” and thus the implications of the judge’s discretionary 

sentencing choices would not have been clear at sentencing. Id. at 748.  

Sharma’s sentence presents the same fundamental notice and 

fairness concerns as Costa and Wiggins. There is, of course, a difference 

between discretionary sentencing choices for first- and second-degree 

offenders pre-Miller: for first-degree offenders, discretionary choices 

“could be regarded as ‘somewhat symbolic’” given their life sentences. 

See Costa, 472 Mass. at 144. However, choices made for second-degree 

offenders, while not symbolic at the time of sentencing, were 

nonetheless being made by judges who lacked critical information. Like 

the Costa judge, Sharma’s judge did not know “about the constitutional 

differences that separate juvenile offenders from adults.” Costa, 472 

Mass. at 144. He also could not have anticipated that Sharma’s parole 

eligibility date would be longer than the parole eligibility date for a 

first-degree offender.  

Second-degree murder is a lesser offense: “[t]he purpose of our 

murder statute . . . is to gradate punishment and to categorize murder 
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as murder in the first or second degree.” Commonwealth v. Matchett, 

386 Mass. 492, 502 (1982) (emphasis added). In 1999, none of the 

parties involved in Sharma’s sentencing could have known how 

Sharma’s sentence would ultimately compare to juvenile first-degree 

sentences. The judge therefore had no opportunity to gradate 

punishment to reflect Sharma’s relative culpability.  

Thus, just as in Costa and Wiggins, Sharma’s sentencing judge 

exercised his discretion without fundamental information that would 

have informed his decision-making. As such, this Court should conclude 

that Costa and Wiggins apply to second-degree offenders whose 

sentences involve judicial exercise of discretion, and that Sharma is 

therefore eligible for resentencing.  

III. Sharma’s Consecutive Sentences Constitute Cruel or Unusual 
Punishment in Light of New Scientific Evidence Concerning 
the Cognitive Characteristics of Adolescents  

 
Sharma should be granted a new sentencing hearing because 

developments in the study of the juvenile brain have dramatically 

changed the understanding of juvenile criminality and culpability.9 

 
9 This evidence is set forth in detail with citations to the record in 
Sharma’s opening Brief at 48-53, and the Commonwealth “accepts, 
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Sharma was sentenced in 1999, at a time when the prevailing narrative 

about juvenile crime was that the country should expect an upcoming 

“bloodbath”  from remorseless juvenile superpredators. Scientific 

research has shown the fallacy of this “superpredator myth,” and using 

new technologies, scientists have discovered that adolescent brains are 

further from full adult development than previously believed.   

A defendant seeking a new sentencing hearing based on newly-

discovered evidence must establish first, that the evidence was 

unknown to him or his defense counsel and not reasonably discoverable 

at the time of sentencing; and second, that the newly-discovered 

evidence “would probably have been a real factor” in the outcome, and 

its absence therefore “casts real doubt on the justice” of the prior 

proceeding. See Commonwealth v. Epps, 474 Mass. 743, 763-64 (2016) 

(quotation and citation omitted).10 The new scientific consensus that 

 
arguendo, the defendant’s exposition of the scientific advances,” 
Commonwealth’s Brief at 26.  
10 A plea is no barrier to a Rule 30(b) motion. See Commonwealth v. 
Talbot, 444 Mass. 586, 593 (2005) (“We treat the defendant’s motion for 
resentencing . . . as a motion for postconviction relief under Mass. R. 
Crim. P. 30(b).”); Commonwealth v. Camacho, 483 Mass. 645, 648 (2019) 
(“A motion to withdraw a guilty plea is treated as a motion for a new 
trial pursuant to Mass. R. Crim. P. 30(b).” (citation omitted)). 
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has emerged based on research that post-dates Sharma’s sentencing 

raises serious questions about whether Sharma’s sentencing would have 

been the same had the sentencing judge been presented with the 

evidence that forms the current understanding of juvenile culpability. 

As such, this Court should order a new sentencing hearing at which 

Sharma can present relevant evidence regarding juvenile brain 

development that was not available or discoverable at his first 

sentencing.  

Statement of Reasons Why Direct Appellate Review Is Appropriate 
 

This Court should allow direct appellate review because the 

appellate courts of the Commonwealth have not yet addressed the 

proportionality or equal protection implications of Miller, Diatchenko, 

and progeny for juvenile second-degree homicide offenders with 

consecutive sentences. Treating second-degree offenders worse than 

first-degree offenders would raise serious proportionality and equal 

protection concerns. Brown, 466 Mass. at 690.  

The post-Miller case law suggests that any juvenile offender who 

is sentenced for more than fifteen years (or longer than the minimum 

parole eligibility period for first-degree murder) must get the benefit of 
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Miller. This is consistent with Miller’s overarching mandate that 

punishment be “graduated and proportioned to both the offender and 

the offense.” 567 U.S. at 469 (quotation and citation omitted). 

In the Costa line of cases, the Court remanded directly for resentencing 

applying Miller. The Perez line of cases addressing presumptive 

disproportionality for nonhomicide offenses likewise uses the Miller 

factors to cabin judicial decision-making, by requiring a hearing at 

which the Commonwealth—applying the Miller factors—can seek to 

overcome the presumption. Thus, regardless of the formal analysis—

whether it is fundamental fairness and notice as in Costa or 

proportionality as in Perez—juvenile offenders with sentences longer 

than fifteen years get the benefit of Miller. 

The right to a hearing applying Miller does not, of course, 

guarantee a different sentence. For instance, in LaPlante, the juvenile 

offender was eligible for and received a resentencing hearing, but the 

resentencing judge reimposed the original sentence, and this Court 

upheld that decision. LaPlante, 482 Mass. at 402, 407. But obtaining a 

hearing guarantees a proceeding at which a juvenile’s sentence is 

considered in light of Miller.  
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This resentencing jurisprudence has never been applied to a 

second-degree juvenile offender with a consecutive sentence. Miller, 

however, applies “irrespective of the specific crimes.” Diatchenko, 466 

Mass. at 670. Indeed, Chief Justice Roberts highlighted Miller’s breadth 

when he complained that “[t]he principle behind today’s decision seems 

to be only that because juveniles are different from adults, they must be 

sentenced differently.” Miller, 567 U.S. at 501 (Roberts, C.J., 

dissenting).  

In the only post-Miller cases concerning second-degree juvenile 

offenders, this Court has treated second-degree offenders the same as 

first-degree offenders and—for individuals with statutorily-mandated 

minimum sentences of fifteen years—refused to require individualized 

resentencing. Okoro and Lugo both involved juvenile second-degree 

defendants sentenced to life with the possibility of parole after fifteen 

years; neither had concurrent or consecutive sentences that stretched 

beyond fifteen years. See Okoro, 471 Mass. at 52; Lugo, 482 Mass. at 95. 

This Court rejected their arguments that juvenile second-degree 

offenders were entitled to individualized resentencing, concluding that 

fifteen-year minimum sentences remain constitutional for second-
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degree offenders, just as they are for first-degree offenders. See Lugo, 

482 Mass. at 96 (rejecting individualized sentencing for second-degree 

juvenile offender); Okoro, 471 Mass. at 63 (same); Diatchenko, 466 

Mass. at 674 (first-degree offender ineligible for resentencing on life 

sentence with parole eligibility at fifteen years). See also Watt, 484 

Mass. at 754 (rejecting individualized sentencing for first-degree 

juvenile offender).  This case does not relitigate the issues raised in 

Okoro and Lugo, because Sharma is not seeking individualized 

resentencing below the fifteen-year threshold set in Diatchenko. 

Sharma is seeking the opportunity to have his twenty-two year 

minimum sentence reconsidered in light of Miller.  

Thus, to date, this Court has treated second-degree juvenile 

offenders no worse than similarly-situated first-degree juvenile 

offenders. Adopting the Commonwealth’s arguments would make this 

case the first to treat a second-degree juvenile offender worse after 

Miller than a first-degree offender. This Court has acknowledged both 

the need to extend the constitutional protections of Miller to second-

degree juveniles and the risks of failing to do so. In Okoro, this Court 

extended to second-degree juvenile offenders the same due process 



 28 

rights and procedural protections at parole hearings that first-degree 

offenders received following Miller, because such protections are equally 

necessary to second-degree offenders if they are to have a “meaningful 

opportunity to obtain release.” See Okoro, 471 Mass. at 62-63. And in 

Brown, the Court warned of possible proportionality and equal 

protection problems. Applying the lesson of Okoro, and heeding the 

warning of Brown, this Court should review Sharma’s case and 

explicitly extend the protections of Miller to juveniles second-degree 

offenders with consecutive sentences, thereby providing necessary 

guidance to lower courts about how to analyze sentencing and 

resentencing issues for juvenile second-degree offenders. 

Conclusion 

Because Sharma’s appeal raises novel questions of law and 

constitutional questions, and for all the reasons set forth above, he 

respectfully petitions for direct appellate review.  
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Respectfully submitted, 
Sunil Sharma,  
By his attorneys,  

/s/ Emma Quinn-Judge 
Emma Quinn-Judge (BBO # 664798) 
David A. Russcol (BBO # 670768)  
Zalkind Duncan & Bernstein LLP  
65a Atlantic Avenue  
Boston, MA 02110  
(617) 742-6020
equinn-judge@zalkindlaw.com
drusscol@zalkindlaw.com
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