COMMONWEALTH OF MASSACHUSETTS

Middlesex, SS. Board of Registration in Medicine
Adjudicatory Case No. 9021-028
)
In the Matter of )
)
VISHAL VERMA, M.D. )
)
CONSENT ORDER

Pursuant to G.1. ¢. 30A, § 10, Vishal Verma, M.D. (Respondent) and the Board of
Registration in Medicine (Board) (hereinafter referred to jointly as the "Parties”) agree the Board
may issue this Consent Order to resolve the above-captioned adjudicatory proceeding. The
Parties further agree this Consent Order will have all the force and effect of a Final Decision
within the meaning of 801 CMR 1.01{11){(d). The Respondent admits to the findings of fact
specified below and agrees the Board may make the conclusions of law and impose the sanction
set forth below in resolution of investigative Docket No. 20-083.

Findings of Fact

1. The Respondent was born on July 19, 1974 and is a 1998 graduate of the
University of Miami School of Medicine. He is certified by American Board of Radiology in
Diagnostic Radiology. The Respondent has been licensed to practice medicine in Massachusetts
under certificate number 265206 since April 7, 2016.. The Respondent resides in California and
is licensed to practice medicine in all fifty states and the District of Columbia.

2, The Respondent has been licensed to practice medicine in Maryland since January
23,2012, On January 31, 2020 the Maryland State Board of Physicians (“Maryland Board™)
reprimanded the Respondent’s license to practice medicine. In addition, the Maryland Board
ordered the Respondent pay a $50,000 civil assessment and complete Board-approved courses in
telemedicine, prescribing medication as terms of a six-month probationary period (“Maryland
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Final Decision and Order™). The Maryland Final Decision and Order is attached hereto as
Attachment A and incorporated herein by reference.

3. The Maryland Final Decision and Order referenced above included the following
information:;

a. From February 27, 2014 through September 7, 2017 and without a dispensing
permit from the Maryland Board of Physicians, the Respondent prescribed and
dispensed Latisse, a prescription medication that grows thicker, longer, darker
eyelashes over the internet from California, where he was living and working, to
1,313 patients in Maryland.

b. The Respondent prescribed Latisse based on a brief online guestionnaire and
without a synchronous audio-only or audio-visual evaluation,

¢. On June 16, 2017 the Texas Medical Board placed the Respondent on a Remedial
Plan requiring him to complete at least four hours of continuing medical

education on medical recordkeeping and four hours on risk management. This

action was based on findings he failed to examine or establish a prior physician-
patient relationship who he diagnosed and to who he prescribed a cosmetic
medication via telemedicine. Dr. Verma completed all requirements of the Texas
Remedial Plan and it was terminated on August 1, 2017.

d. In 2016 and 2017 the West Virginia Board of Medicine investigated the
Respondent. In August 2017 the Maryland Board informed the Respondent he

was under investigation.

e. Despite the information in the preceding paragraph, on September 11, 2017 the
Respondent filed his Maryland license renewal application in which he answered

negatively to the following questions:
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i. Whether a state licensing or disciplinary board took action against his
medical license, including limitations of practice, required education,
admonishment, or reprimand

ii. Whether a licensing or disciplinary board filed any complaints or charges
against him or investigated him for any reason

f. The Maryland Board concluded the Respondent failed to comply with the
provisions of Section 12-102 of the Health Occupations Article of the Maryland
Code by dispensing prescription drugs without possessing the required dispensing
permit in violation of Md. Code Ann., Health Occ. § 14-404 (a)(28).

2. As aresult, the Maryland Board concluded the Respondent willfully made a false
representation when making application for licensure in violation of Md. Code
Ann., Health Occ. § 14-404 (a)(36).

h. The Maryland Board further concluded the Respondent is guilty of unprofessional
conduct in the practice of medicine in violation of Md. Code Ann., Health Occ. §
14-404 (2)(3)(@i).

4, As a result of the action taken by the Maryland Medical Board, the Respondent
was reprimanded by the North Carolina Medical Board on April 27, 2020, admonished by the
Colorado Medical Board on May 1, 2020, reprimanded by the Medical Board of California on
May 18, 2020, reprimanded by the West Virginia Board of Medicine on July 29, 2020,
reprimanded by Wisconsin Medical Examining Board on August 9, 2020, issued a license
suspension by the Fkorid'a Board of Medicine on September 2, 2020, reprimanded by the Virginia
Board of Medicine on September 29, 2020, reprimanded by the Georgia Composite Medical

Board on October 5, 2020, reprimanded by the Rhode Island Board of Medical Licensure and
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Discipline on October 14, 2020, and reprimanded by the Mississippi State Board of Medical
Licensure on November 18, 2020.

5. Based on the Maryland and North Carolina Board Orders, the Illinois Department
of Financial and Professional Regulation, Division of Professional Regulation, on behalf of the
llinois Medical Disciplinary Board (Illinois Board) issued a Consent Order reprimanding the
Respondent on June 25, 2020. The North Carolina and Tllinois Board Orders are attached hereto
as Attachment B and incorporated by reference.

Conclusions of Law

A The Respondent has violated 243 CMR 1.03(5)(a)(12) in that he has been
disciplined in another jurisdiction by the proper licensing authority for reasons substantially the
same as those set forth in G.L. ¢. 112, § 5 or 243 CMR 1.03(5), specifically:

I. The Respondent engaged in conduct that undermines the public confidence in

the integrity of the medical profession. See Raymond v. Board of Registration

in Medicine, 387 Mass. 708 (1982); Levy v. Board of Registration in
Medicine, 378 Mass. 519 (1979).

2. The Respondent committed misconduct in the practice of medicine. See 243
CMR 1.03(5)(a)(18).

3. The Respondent fraudulently procured his certificate of registration or
renewal, See 243 CMR 1.03(5)(a)(1)

4. The Respondent failed to issue a prescription in the usual course of the
physician’s professional practice or within a physician-patient relationship,
take an adequate medical history, or conduct a physical and/or mental status
examination and document the findings. See G.L. ¢c. 94C, § 19(a); Internet

Prescribing Practices Policy and Guidelines, Policy No. 15-05 Section 4,

Consent Order — Vishal Verma, M.D. 4o0f6

m\\sm«a—% e




Board of Registration in Medicine adopted_October 8, 2015; Prescribing

Practices Policy and Guidelines, Board of Registration in Medicine adopted

August 1, 1989, amended November 17, 2010.

Sanction and Order

The Respondent’s license is hereby Reprimanded. This sanction is imposed for each
violation of law listed in the Conclusion section and not a combination of any or all of them.

Execution of this Consent Order

Complaint Counsel, the Respondent, and the Respondent’s counsel agree that the
approval of this Consent Order is left to the discretion of the Board. The signature of Complaint
Counsel, the Respondent, and the Respondent’s counsel are expressly conditioned on the Board
accepting this Consent Order. If the Board rejects this Consent Order, in whole or in part, then
the entire document shall be null and void; thereafter, neither of the parties nor anyone else may
rely on these stipulations in this proceeding.

As to any matter in this Consent Order left to the discretion of the Board, neither the
Respondent, nor anyone acting on his behalf, has received any promises or representations
regarding the same.

The Respondent waives any right of appeal that he may have resulting from the Board’s
acceptance of this Consent Order.

The Respondent shall provide a complete copy of this Consent Order with all exhibits
and attachments within ten (10) days by certified mail, return receipt requested, or by hand
delivery to the following designated entities: any in- or out-of-state hospital, nursing home,
clinic, other licensed facility, or municipal, state, or federal facility at which the Respondent
practices medicine; any in- or out-of-state health maintenance organization with whom the

Respondent has privileges or any other kind of association; any state agency, in- or out-of-state,
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with which the Respondent has a provider contract; any in- or out-of-state medical employer,
whether or not the Respondent practices medicine there; the state licensing boards of all states in
which the Respondent has any kind of license to practice medicine; the Drug Enforcement
Administration Boston Diversion Group; and the Massachusetts Department of Public Health
Drug Control Program. The Respondent shall also provide this notification to any such
designated entities with which the Respondent becomes associated in the year following the date
of imposition of this reprimand. The Respondent is further diracted to certify to the Board
within ten (10) days that he has complied with this directive.

The Board expressly reserves the authority to independently notify, at any time, any of

the entities designated above, or any other affected entity, of any action it has taken.

A= 2/1 /2|

Vishal Verb;na, M.D. Date
Licensee T : ;
A /z,_,,,/ f.-_ 7 e z/
'Vmcent Roth Date
Atto for the Licensee
W/ 3/ o
Patrick G. Fltzgera Date /

Complaint Coun

So ORDERED by the Board of Registration in Medicine this day of y,une
20 21. £

George AbW
Board Chalr
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ATTACHMENT A

Maryland State Board of Physicians
Final Decision and Order
Dated January 31, 2020




IN THE MATTER OF .® BEFORE THE.

VISHAL VERMA, M.D, x  MARYLAND STATE

Respondent. " %« BOARD OF PHYSICIANS
License No. D73570 % Case Nuntbers: 2017-0104B.
% * Cx * * * % * * " % ” *

FINAL DECISION AND ORDER

PROCEDURAL HISTORY

dn March 19, 2018, D_isoiplinary Panel B of the Maryland State Board of Physicians (the
“Board”) charged Vishal Verma, M.D,, with mnprofessional conduct in tbe practice of 1nédicinc,
failure to comply with the provisions of Section 12-102 of the Health Occupations Article, and
willfl‘ul}y making a false representation when seeking or making application for licensure. See.
Md, Code-Aun., Health Occ, § 14-404(2)(3)(D), (28), and (36), respectiveiy. The charges alleged
that Dr. Verma, based on a brief online questionnaire, prescribed and dispensed Latisse' to over
1,300 Maryland residents, Dr. Verma did not bave a Marylaﬁd Dispensing pcnﬁit and did not
conduct an in pe:son or a synchronous aucho only or audio-visual patient evaluation, Dr. Verma
fmther failed to accurately respond on his Renewal Application to questions pextaining o his
prior chsclphne and his practice of telamedlcme

On March 4 and 5, 2019 an Adnnmstratwe Law Judge (‘ALJ") held an evidentiary
heating at the Office of Administrative Hearings. On May 23, 2019,,&‘13 ALJ issued a proposed
decision concluding that Dr. Verma was guilly of unprofessional conduct in the practice of

medicine; failed to comply with the provisions of Section 12-102 of the Health Occupations

! Latisse is a prostaglandm analog, a prescription medication that grows 10ngar, darker, and thicker

eyelashes,

1




Article; and willfully made a false repll‘éscntation when seeking of making application for
licensure. See Health Occ. § 14-404(2)(3)(i1), (28), and (36). .’I‘fxe. ALY found that Dr. Verma's
conduct was unprofessional in the practice of medicine based on his false representations on his
licensure application. The ALJ did not find that D, Verma’s violaﬁon of the Board’s
telemedicine ;cguiations, c.onstituted_ unprofessional  conduct, nor did ‘the ALJ find
unprofessional conduet based on D1 Verma’s violation of the pharmacy regulations.

. The ALJ recommended that Dr. Verma be seprimanded and that he be placed on
probation for six months and that he conmiplete courses on telemedicine, prescri.bing, and
recordkceping.

The Administrative Prosecutor filed except‘ions on the State’s behalf, challenging the
ALJ’s analysis and sanction, Dr. Verma filed exceptions to the ALJ’s proposed legal conclusion
that he wiliifully rade a false representation when seeking an application for licensure and
challenged specific factual findings made by the ALJ in the ALJ’s discussion section. On
October 16, 2019, both parties appeared before Disciplinary Panel A (“Panel A” ot the “Panel”)
of the Board for an exceptions hearing,

FINDINGS OF FACT
The Panel adopts the ALI’s Stipulations of Facts a'nd .Pmposed Findings of Fact, except

as otherwise specifically noted.} The ALPs Stipulation of Facts ‘{ﬁ[ 1-9 and Proposed Findings of

2 On page 7 of the ALI's Proposed Decision, Panel A modifies the last seatence in Finding 1 to state, “His
license is scheduled to expire on September 30, 2021 .
On page 8 of the ALY’s Proposed Decision, Panel A modifies the second sentence tn Finding 11 fo state,
“On behalf of his mother, the Complainant completed the online medical questionnaire, answering ‘none’
to the questions asking whether the customer had aflergies, medical conditions and/or took medications.”
On pages 8 and 9 of the ALI's Proposed Decision, in Findings 15, 17, 18, 21, and 23 the phrase
«glinSolutions MD diagnosed” is changed to “Dr, Verma diagnosed.”
On page 11 of the AL]’s Pioposed Decision, Panel A modifies the Jast sentence in Finding 26 to state,
«The database had not been updated by Dr. Verra since March 2017.”
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Pact §f 10-31, 33-34 aré incorporated by reference info the body of this document as if set ‘forth
. fulf, See attached ALJ Proposed beoision, Exhibit 1. These findings of fact were proven b);
the prcl;onderance of éhe evidence, arc undisputed, and sumafizeci below.* ‘

Dr. Veuma is a radiologist, who completed a radiology residency and an MRI1 fclloWship.'
He is board-certified in fadiology but does not have board-‘certiﬁcation in dermatology or any
other specialty, Dr. Verma was initially licensed o practice medicine in Maryland in 20132,
resides in California, and holds medical licenses in all 50 states and ﬁm District of Columbia. In
addition to tllis primary practice of radiology, br.'Vcrma owns and operates an online store,

‘SkinSolutions.MD, which sells aesthetic products.

Dr. Verma prescribed and disp&;zsed Latisse, a ﬁrescripﬁon medication that grows
thicker, longer, darker eyelashes, from February 27, 2014, until Seplelﬁber 7, 2017, Dr. Verma
sold the Latisse for $89 for 3 ml and $119 for 5 ml. Tt is undisputed that Dr. Verma did not
conduct a physical examination before prescribing Latisse, rafhcr patients filled out a form online
that asks the patients’ age, sex, allergies, medical conditions, current medications, whether they
had used Latisse in the past, have high eye pressure, and whether the patients a-rc pregnant or
breastfccding'. Dr, Verma also 'required patients to upload a photograph of their face and photo

identification. He then reviewed the medical history form for Jess than a minute, wrote a

Panel A declines fo adopt Finding 32. ,
Panel A adds a finding of fact stating: Dr, Verma was ‘investigated by the State of West Virginia Board of’
Medicine in 2016 and 2017, In September, 2016, Dr, Verma filed a tesponse to the complaint filed in

West Virginia and a supplemental response to the West Virginia Board, and the case was closed without

further action in March, 2017, '

3 Names have been redacted in the ALJ Proposed Decision for purposes of confidentiality.

* Dr, Verma takes exception to the facts as they are described by the ALY, In 2 summary of testimony,

however, these are oot patt of the ALI’s proposed finding of fact, They are part of the disenssion section

of the ALI"s Proposed Decision, wiich has not been adopted by Panel A, ’
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. prescription, and mailed the Latisse to the patient from his pharmacy in.New York or California.
Dr. Verma did not have a Maryland dispensing permit.

During its iﬁvestigation, the Board issued a subpoena for a list of all patients prescribed
Latisse vesiding in Maryland. Dr, Veﬁna provided a list of approximately 1,‘3 13 Latisslc patients
in Maryland. The._ Board also subpoenaed medical records for six randomly chus_en paiients,
Rach of the six medical records contained a page titled Order Summary, which included
customer information, a medical questionnaire section, and the order items. Five of the records
contained a page with shipping and billing information. Four contained a general helpdesk-ticket
with the messages to the patient and’oxder confirmation. The subpoenacd records were from
Febﬁcuaéy 27, 2014, through December 29, 20i6. None of the records contained the patients’
photographs.

Also, as part of the investigation, the Board’s Compliance Manager purchased .Latisse
through the website, on September 7, 2017, Her order was filled by Dr, Verma from his
California pharmacy and sent to het in Maryland,

Dr. Verma submitted a medical license 'renevs.fal application to the Roard on September
i1, 2017. He delegated the éomplction of his rgncwal application to an employec of his
radiology practice, KC, Dr. Verma did not electronically sign the renewal application and did
not review it before it was submitted, Dr. Verma, through K.C, answered “no” to a question
asking whether any state licensing or disciplinary board had taken an action against his medical
license, inchuding required education, admonishment, or reprimand. Dr, -chma, through KC,
also answered “no” to a question asking whlethar any licensing or disciplinaty board had filed
any complaints or.charges against him or investigated hin*; for any reason, KC relied on an

internal credentialing database that was updated by Dr. Verma in March 2017, However, the

4
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North Carolina Medjca! Board had investigated a compiaint against Dr. Verma and, on February
2, 2017, required him to complete six hours of continuing medical education. The State of West
* Virginia Board of Medicine investigated Dr, Verma in 2016 and 2017 and closed the

investigation on March 31; 2017, On June 16, 2017, the Texas Medical Board found that Dr.

Verma violated the standard of care by failing to examine or establish-a proper physician/patient

relationship with a patient‘to whom he had i:rescribcd Latisse. .The Texas Medical Board
imposed a non-distiplinary remedial plan requiring hims to complete eight hours of continuing
medical education, Dt. Verma bad also been sent a letter by the Maryland Board of Physicians,
who notified Dr, Verma that he was under m\feshgatxon Dr. Verma also answered “no” to thc
question on his Maryland renewal application that asked whether he had used telemedicine for
any purpose in the prior 12 months.
| | DISCUSSION

Because the Fin&ings of Facts are undisputed and because Panel A has not ado_pted the
discussion section in the ALI’s Proposed Decision, Panel A will only address the ALTs
conclusions and rcasoning and the exceptions rclevant to Panel A’s reasoning.

1. Failure to comply with Section 12- 1{}2 of the Health Occupatmm Article - Health
Oce. § 14-404(2)(28)

A physician may only dispense prescription drugs if the physician is licensed in
Maryland and possesses a dispensing permit from the Maryland Board of Physicians.” Health
Oce. § 12-102()}2)()(1)(C). Secction 14-404(a)28) of the Maryland Medical Practice Act

requires licensees to comply with Section 12-102 of the Maryland Pharmacy Act, Dispensing

prescription drugs without possessing the required dispensing permit is, therefore, a violation of

5 There are several exceptions to the dispensing pexmit requirement, however, none of the exceptions are
applicable to the facts of this case, See Health Oce. § 12-102(d)-(g).
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Health Oce, § 14-404(a)(28). At all relevant fimes, Dr, Venna did not possess a Maryland
dispensing permit. Dr. Verma dispensed Latisse in Maryland without a dispensing pertnit for
over three and a half years, from Februaary 27, 2014, until September 7,-2017, the latter being th;a
date when the Board’s Compliance Manager ordered Latisse. The ALJ found that Dr. Verma
violated Health Oco. § 14-404(a)(28). Neither Dr. Verma nor the State filed cxccptilons to the
ALJPs finding that Pr. Verma violated Health Oce. § 14»404(&1)(28). Because this violation was
proven and is undisputed, Panel A adopts this conclusion.

1L, Unprofessional Conduet in the Practice of Medicine - Health, Oce. § 14-
404 (a)(3)(ii) :

With respect to the bhargc of unprofessional conduet, the ALJ considered Dr. Verma’s
violation of Health Occ. § 12-102; his yiolation of the telemedicine regulations, COMAR
10.32,05.05C; and his {nqorrec{ statemnents on his fenewai application, The ALJ found Dr,
Verma guilty of unprofessional conduct based on his misstatements on his renewal application,
‘Though the ALY found that Dr. Verma violated both the Pharmacy Act and the telemedicine
regulations and that his yeliance on his counsel’s advice could not im:ﬁunize i;im for these
violations, the ALJ did not find unprofessional conduct for thes-e Yiolations. Instead, because the
ALl fou'nd that Dr, Verma, through counse-l, made a good-lfai[h effort {o 'mterlpret Maryland law
and regulations but did so erroncously, the ALJ found that his prescribing and dissp;:nsing Latisse
did not display a lack of professionalist or unethical conduct., |

A. Board’s Telemedicine Regulations

| With regard to the telemedicine :fegulaﬁons, COMAR 10,32,05, the first issue is ‘whether
Dr. .Ve‘rma violated the regulations, specifically concerning patient evaluations, The specific

subchapler concerning patient evaluations-is COMAR. 10.32,05.05. That regulation states, in
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" supplied by Dr, Verma,

relevant part, “[il{ a physician-patient relationship does not include prior in-person, face-to-face
interaction with a patient, the physician shall incorporate real-time agditory communications or
real-time visual and auditory communications to allow a free exchange of information between
the patient and the physician performifig be patient evaluation.” COMAR 10.32.05.05C.

It is undisputed that Dr; Verma did not have a prior iﬁ-person, face-to-face interaction
with any of the approxirmately 1,313 patients in Maryland to whom he prescribed Latisse. For, at
lca.st, five of the ‘six patients whose records were obtained by thchoard, Dr. Verma did not
incorporate a real-ime auditory or audio-visual communication.® The Board's Compliance
Manager also did not meet Dr. Verma m-person, noxl did he use rcabtirlnc anditoty or audio-
visual commﬁnication with her. Panel A, thus, concludes th.at Dr. Verma violated COMAR.
10,32.05.05C.

The ALJ found that Dr, Verma violated C.OMAR 10.32.05.05C but concluded that his
viotation did not rise to the level of unprofessional conduct because the violation did not display
a “lack of professionalism” and Dr. Verma did not “act in a manner that was considered to be
nnethical,” The Panel does not adopt this conclusion.

The term unprofessionat conduct is defined as “conduct which breaches the rules or

cthical codle of a profession, or conduct which is untbecoming a mermiber of good standing of a

profession”  Finucan v. Maryland Board of Physician Quality Assurance, 380 Md. 577, 593

(2004). Unprofessional conduct may alse be found when a physician abuses his or her status as a

§ Patient AY reported talling to a physician at Skinsofutions.MD. Dr, Verma, in his interview claimed
that he did not talk fo Pationt AY and there was no nofation of the conversation in the medical records

7
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physician in such a mannet s to harm patients or diminish the standing of the medical profession
in the eyes of a reasonable membes of the general public.” /. at 601.
The telemedicine regulations set forth basic requirements that must .be met to treat

patients using telemedicine, - The Panel finds fhat the standards of professionalism, therefore,

required Dr. Verma to comply with Maryland’s telemedicime regulations. Ttis unprofessional for

a physician to not have any real-time communication with a patient who never had a prior in«
person visit, in violation of the regulation. |

The JALJ disc;isses the legal analysis of Dr, Verma’s counsel, Mr. Roth. As an initial
matter, this analysis of Mr. Roth’s advice has no bearing on whether Dr. Verma violated the law,
Pancl A agrees with the argument made in the State’§ exc;éptions that advice of counsel does not
negate.a violation in disciplinary cases. See Marylaﬁa‘ Board of Physicians v, Eist, 417 Md. 545,
558 n. 9 '(201 1) (quoting Giant of Md. v. State’s Attorney, 274 Md, 158, 179 (1975) (“‘.[T]hc fact
that failure to comply with the Jorder] . . . was based on the advice of counsel is generally held to
be no justification,”™)

Dr, Yerma arpues that tﬂesc cases are im_ipposite becanse they concern individuals who
gelied on advice to disobey a court of agcﬁcy directive. However, tfse Giant case relied on a
simila.r case in whicl there was no advice to disobey a directive. Giant, 274 Md. at 179 (citing
Hopidns v. State, 193 Md. 489 (1950)). In Hopkins, a State’s Attorney allegedly.advised an

individua} that it was permissible to erect sighs advertising the performance of marriages, when,

_in fact, it was a criminal offense. Hoplins, 193 Md. at 498. The Court held, “[i]t is generally

held that the advice of counsel, even though followed in good faith, furnishes no excuse to a

7 The second partof 14;‘404(51)(3)(&) is tliat the conduct is in the pracfice of medicine. Here, Dr. Verma's
evaluation of patients and presciibing of Latisse is indisputably in the practice of medicing. See Health
Oce. § 14-101(0)(2)(0) (“[plractice medicine’ includes . , . presceibing[.]”)
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person for violating the law and cannot be relied upon 2s a defense jn a criminal action.” Id.
The Hopkins Court provided sound reas;}uing: “[fjhese rules are founded upon the maxim that
ignorance of the law will not excuse its violation. If an accused could be exempled from
punishment for crime by reason of the advice of counsel, such advice would become paramount
to the law.” Id

Maryland law recognizes the reliance on counsel defense in distinct cases, such as in
cases in which specific intent is required. Attorgey Grievance C’ofnm ‘n of Md, v, Pennington,
387 Md. 565, 588 (2005). But the Pennington Court ruled that the reliance on counsel defense
does not apply when specific intent is not required, and it does not apply if the counsel whose
advice was relicd on was not admitted to practice law in Maryland. Jd. at 590, Here, a violation
of the telemedicine regulations is not a specific intent offense and Mr. Roth was also not
adrmitted to practice law in Maryland.

Notwithstanding Dr, Verma’s misplaced reliance on the advice of counsel defense, Panel
A will further address this argument because it concerns Dr. Verma's and Mr. Roth’s credibility.
Dr. Verma’s central claim is that hé acted in gooId faith in relying on the advice of his counsel,
Mr. Roth, who told him that he could dispense and prescribe Latisse without having any face-to-
face interactions, Dr. Verma aréues that the ALJ “did not feel that his conduct undertaken in
reliance of counsel . . . was unprofessional conduct” and thet finding “was based primarily ot her
credibility determinations.” VGTrIllil’S Response to State’s Exceptions at 5. The ALY stated that
Mr. Roth, in conjunction with outside counsel, determined that Dr. Verma could dispense to
Maryland patients by mail without a real-time consuliation or audio/visnal communication based
on counsel’s interpretation of a provision in the-Maryland Medicaid regulations that carved-out

dermatology, ophthalmology, and vadiology from the definition (;f “Store, and Forward.” See
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COMAR 10.09.49.02B(16)(b)." Mr. Roth claimed 'prcscribing Latisse was dermatology aud‘
ophthalmology.  He explained tl}at he interpreted this exclusion of dermatofo gy and
ophthalmeology from the “Store and Forward” definition in the Medicaid regulations as excluding
dermatology and ophthalmology from the real-time requirements set forth in the Maryland Board
of Physicians’ regulations. |

The argument by Dr. Verma and Mr, Roth is unconvincing beca;lse the Medicaid carve-
out that they claim to have rclied upon when deciding to prescribe via telemedicine in Maryland
was not enacted until affer the Latisse prescribing at issue in this-case, Dr, Verma prascribed

Latisse from Febmary 17, 2014 until September 7, 2017 and the Medicald regulation was '

-enacted on October 23, 2017. The prior iterations of the Medicaid regulation, in effect when Dr,

Verma prescribed Latisse between Febguary 2014 and September 201;], did not contain the
carve-out clause that Dr. Verma inaccurately claims to have relied upon.’

Concerning Dy, Verma’s and Mt. Roth’s crcdibiiity, both testified that Dr. Verma relied
in “good fajth” on Mr, Roth’s legal advice because they boih believed thal prescrﬂ;ing without a
real-time audio or audio~visual communication was acceptable based upon the Medicaid carve-

ont provision. Dr, Verma testified that “when we came here [to Maryland] and saw that the state

¥ The relevant provision reads:
“(16) Stote and Forward Technology.
{a) Store and forward technology means the transmission of medical images ot other media captured by
the- originating site provider and sent clectronically to a distant site provider, who does not physically
interact with the patient located at the originating site.
(b) Store and forward technology does not mean dermatology, ophthatmology, or radiology services
aceording to COMAR 10.09,02.07.7 '
® The definition in the prior Medicaid regulation reads: “Store and Forward technology means the
transmission of medical images or other media captured by the originating site provider and sent
electronically to u distant site provider, who does not physically interact with the patient located at the
originating site.” COMAR 10.09.49.02B (Feb. 28, 2014 Oct, 22, 2017) (The Medicaid regolations had
different nurnbering in various version of the regulations in 2014, buf the content remained the same until
the October 23, 2017 change.) This definition does not contain the carve-out language later added to the
Medicaid regulations in October 2017,
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of Maryland accepts teledermatology, teleophthalmology, teleradiology for the Medicaid

population therefore given the general broad acécptance of the safety, clearly Maryland has -

determined that it was safe, and therefore if they ave paying for it, it rmust be legal.” {T. 206.)
The Panel does not find Dr, Verma’s Atestimony‘ credible because that Medicaid provision was
enacted over three and a half years after D, Verma begal-.] prescribing Latisse to Maryland
patients,

Panel A also finds Mr. Roth’s testimony not credible. M, Roth testified that he used a
vatiety c;f resourcees to advise Dr, Verma, In September 2016, he wrote a letter to the Board on
behalf of Dr. Venﬁa that stated, “Maryland allows for teletnedicine in lieu of an in—pc;"son
examination.”™ (T. 250; State Ex, 3.) Mr. Roth testified that he developed this legal interpretation
in 2016 based, in part, on an “exception to the real time requirement in the Maryland Medical
Assistance [Medicaid] Program where there were some very particular, very .speciﬁc
requirements for particular specialtics, teleradiology, teleophthalmology'.and teledermatology.”
(T, 250-51.) However, as discussed.above, Mr. Roth could not have advised Dr, Verma of this
legal intexpretation based on the Medicald regulation carve-out provision because that pr;wision
was 1ot enacted until October 2017, over a year after be wrote this letter to the Board.

The ALJ relied on Dr, Verma’s and Mr, Roth’s statements that they had determined that
Dr. Verma “could c_ﬁsbcnse Latissc by mail without a real-time consultation or audiofvisual
communication because of the stated [Medicaid] exceptions,” ALJ Proposed Decision at 27.
The ALJ explained that she “took into account that [Dr, Verma] proceeded in good faith upon
the advice of counsel,” Jd Panel A rejects this conclusion and instead finds tl;at Dr. Venna

could not have relied in good faith on Mr. Roth’s legal research when prescribing Latisse
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because the law was not in effect unil long after Dr. Verma had preseribed and dispensed
Latisse to approximately 1,313 Maryland patients without any real-time communications.

Dr. Verma’s Response to State’s Exc{;,pﬁon‘s ckaims that the ALJ was the only decision
maker who observed the witnesses and quotes Maryland caselaw that such‘crcdibility findings of
hearing officers “have almost conclusive force.” Respondent’s Response to State’s Exceptions
at 4 (quoting Geier v. Marylund State Bd. of Physicians, 223 Md, App. 404, 431 (2015)). That
lanéuagc that the heating officer’s findings “have almost conclusive force” originated in the
Anderson Court. Anderson v, Dep’t of Public Safety, 330 Md. 187, 217 (1993). However, in
analyzing Anderson, the Court of Special Appeals in Klliott cxialained that this proposition was
refined i Department of Health & Mental Hygiene v. Shrieves, which held that “only those
findings of félot which are dcméanor—based credibility determinations” are entitled to the special |

deference discussed in Anderson. Maryland Board of Physicians v, Elliost, 170 Md. App. 369,

- 387-88 (2006) (citi_ng Department of Health & Mental Hygiene v. Shrieves, 100 Md, App. 283,

298-99 (1994) (holding that an agency defers to an ALJY’s “testimonial inferences, ‘eredibility
determinations based on demeanor,”” but owes no such duty to defer to an ALI’s “derivative
inferences, *inferences drawn from the evidence itself.’”)

Elliott cited severa] éases that applied this Anderson-Shrieves Deference Rule, such as
Gabaldoni v, Board of Physician Quality Assurance,'lﬂ Md. App. 259,. 262 (2001) (deferring to
the Board’s “different factual conclusions,” finding a breach of the standard of care based on the
Board’s own derivative inferénccs unaffected by the Anderson-Shrieves Deference Rule),

Here, the ALJ did not deseribe any demeanor-based findings, The ALJ insteaci only
stated that she “found all of the witnesses to be credible,” ALJ Praposed Decision at 27, 30, The

Panel does not conclude that this credibility determination was demeanor-based, Because the -
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credibility findings were derivative inferences, Panel A can make its own. derivative inferences
without deferring to the AL’s credibility determinations and find Dr. Verma and Mr. Roth net to

be credible witnssses based on the evidence that the Medicaid provision upon which Dr, Verma

. and Mr. Roth purportediy relied was not yet in effect duting the prescribing period at issue in the

case.'® The Panel vejects the ALY's credibility determination as to D1, Verma and Mr. Roth and

" finds that the testimony of Dr. Verma and Mr. Roth was not credible as it pertains to Dr.

Verma’'s reliance on Mr, Roth's lepal advice.

Dr, Verma also argues that, under the pending telemedicine regulation, “store-and-

forward” is now.allowed, validating his position that he need not perform a real-time "avdio-

visual examination. Patiel A does not agree that any pending modifications to the telemedicine
vegulations -could justify Dr. Verma’s conduct, As the administrative prosecutor argued,
proposed regulations cannot be refied upon before they are enacted. “It goes without saying that
a proposed regulation does not represent an agency’s considered interpretati_on of its statute and
that an agenoy Is entitled to consider alternative interpretations before seitling on the view it
considers most sound,” Cor;amodiiy Futures Trading Com’n. v. Schor, 478 U.S. 833, 845
(1986).

Moreover, as enacted on August 12, 2019, theI modified Mai‘yland telehealth regulations
clarify that Dr. Verma’s conduct, if conducted now, would still be pmhil:)ited.H The regulations

still Tequire a “synchronous, audio-visual patient evalvation . . . before . . . prescribing

10 Bven if the Inforences were duc additional deference, the Panel has the autherity to overrule even
demeanor-based credibility findings if the Board “gives strong reasons for doing so,” Anderson, 330 Md.
at 217; Shrieves, 100 Md. App. at 298, 302, Here, the evidence that Dr. Verma and Mr, Roth counld not
have relied on the Medicaid carve-out statule i interpreting the telemedicine regulation because it had
not yet been promulgated would constitute a strong reason to overiurn the-ALI’s credibility finding,

"W The regulations pending at the time of the hearing were further modified before enactment.
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medications.”? COMAR 10.32.05.05A.. The Board’s new telehealth regulations, therefore,
would st111 prohibit Dr. Verma’s prescribing of Latisse in fhis manner,
8. Whether Violation of the Pharmacy Act Constitutes Unprofessional Canduct

With regard to conduct linked to the violation of the Pharmacy Act, Panel A does not find

_ this conduct unprofessional, and, thus, i does not find that Dr. Verma committed unptofessional

conduct, § 14~4Q4(a)(f_§)(ii), for this violation, The State did not argue at the heating that this
conduct was unprofcssional'and_did not raise any objection to the ALY’s proposed fmdi.ng that
cuch conduct was not considered unprofessional, While his dispensing without & permit is a
violation of Health Occ. § 14-404(2)(28), Panel A has decided that it does not rise t0 the level of
unprofessional conduct in this case. |

C. Misstatements on Dy, Verma’s Application

. Dt. Verma's false statemen.ts on his applicaiion were also deemed by the ALJ to be _
unprofessional conduct “in the practice of medicine. See Health Occ. § 14~ 404(&)(3)(11)

Providing false statements on an application is unptofessional conduct in the practice of

mcdlcmc See Kim V. Maryland State Bd. of Physicians, 423 Md. 523, 547-48 (2011)

(“Patmoner s false statement on the application comes within the meaning of “unprofessional
conduct in the practice of medicine.”). Dr, Verma does not dispute the fact that he, throu_gh KC,
dnSWBI‘Bd “pot” to a question asking whether any a licensing ox disciplj'.nary board in\;estigated
him and whether a state licensing ot dtsmplmary board reqmred education or admonished him.
Nor does Dr. Verma dispute that he did not disclose the investigations against him nor did he

report that the North Carolina and Texas Medical Boards required him to complete continuing

e

1 one of the exceptions fo this provision apply here.
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medical education. These false statemenis on his renewal application constitute unprofessional
conduct in the practice of medicine, in violation of § 14-404(a)(3)(1).

I, Willully making a false representation swhen secking or making application for
licensure or any othier application related to the practice of medicine - Health
Oce. § 14-404{a)(36)

Dr. Verma was also charged with willfully making a false representation when seeking or
making application for licenswre. Health Oce. § 14-404(2)(36). Both parties ;c\gree. that the
holding in the Kim case is dispositive. Kim v. Maryland State Bd. of Physicians, 423 Md, 523,
546 (2011). Under Kim, “[w]illful,' for putposes of § 14404, requires proof that the conduct at
iss;ue was done intentionally, nat that it was commitied with the intent to dcccivé. or with
mallee,” Id. at 546; see Attorney Grif;van;:e Comm'n v. Tayback, 378 Md. 578 (2003) {in
administrative cases, willfully means acts “committed voluntarily and intentionally, not
accidentally.”) The Panel addresses below § 14-404(a)(36) with respect to Dr. Verma’s (1) priot
discipline and investigations and (25 practice of telemedicine.

A. Prior Discipline and Investigations

On February 2, 2017, the North Carolina Medical Board required that Dr. Verma

complete six hours of continuing medical education on the subject of medical record .

documentation. "In June 2017, the Texas Medical Board also imposed a non~disoipli;1ary
remedial plan consisting of eight hours of continuing medical education in record keeping and
risk management for violating the standard of care in failing to examine or establish a proper
physician/patient relatio.nship with a patient to whom he diagnosed and prescribed Latisse. The
West Virginia Board of Medic:inc conducted an investigation of Dr, Verma in 2016 and 2017, In

August 2017, prior to the submission of his Maryland renewal application, Dr. Verma also had
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received a letter and subfmcna from the Maryland Board notifying him that an investigation had
‘been opened agajl;st bim.

Dr, Verma delegaied the completion and squission of his 2017 .Maxyland renewal
application to an emp‘loyee of his company, KC. Dr. Verma's 2017 Maryland renewal
application was filed on September 11, 2017. To obtain information for completing the renewal
application, KC used the co:'np'any’s outdated credential.ing database, which had not been
updated by Dr. Verma to iriclude the recent actions and investigations by North Cgro!ina, Texas,
. West Virginia, and Maryland."! KC also testified that Dr. Verma was supposed to inform her if
| any relevant actions had occuired prior to her completing the renewal application, Dr. Venﬁa
did not inform her to reflect these investigation or actions by the North Carolina, Texas, Wesl
Virginia, and Maryland boards. Simply put, Dx. Vertma purposefully left KC in the dark about
these investigations and actions while directing het to complete his renewal ai:plication.

| On Dr. Verma’s Matyland renewal applif:ation, KC, on behalf of Dr, Verma, answered

“no” to the question asking whether a state lcensing or disciplinary board took action against Dr.
‘Verma’s medical Jicense, including limitations of practice, required education, admonishment or.
seprimand. KC, on behalf of Dr. Verma, also answered “no” on Dr. Verma’s renewal application

to the question asking-whether a licensing or disciplinary board had filed any complaints or
charges against him or :had investigated him for any reason. Both answers were false.

Dr. Verma, through KC, also certified that Dr. Verma personally reviewed all'rcsponscs
and certified that all the information was true and correst to the best of his knowledge. Dr.
Verma, ho@ever, had not reviewed the application before it was submitied. KC electronically

signed on Dr, Vcrma’s behalf and submitted the application on September 11, 2017.

1% Py, Verma updated his database in March 2017, hawever, that update did not inchude the Februaty 2017
North Carolina actmn or the West Virginia and North Carolina investigations.
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The ALIJ found that Dr. Verma violated Health Occ. § 14-404(a)(36), because he
willfully filed a false report by answering the above questions incorrectly, but the ALJ noted that
these actions were a result of “sloppiness and disorga.nization.”_ ALT Proposed Decision at 31,
While t‘ne Panel agrees with the ALY that Dr, Verma violated Healih Oce, § 14-404(a)(36), Panel
A does not adopt the ALYs reasoning. Instead, Pancl A concludes that by intentionally

delegating the completion of his licensure renewal application to his employee, by’ failing to

~ provide: the employee with updated information necessary for COITECt IGSPONSES, and by not

reviewing the application before it was filed, Dr. \fenn& s conduct was not sloppy or
disorganized, but puwrpeseful, Under these circumstances, Dr, Verma is fully 11ab1c for his false
answers on the application.

Dr. Verma was 10 stranger to the licensing process, as he was licensed in all fifty states.
Dr Verma knew that he had been the subject of several board investigations and had been
requited to complete education by two medical boards. Dr, Verma left KC to mmplcte. the
application in which she would use a database that he had not kept accurate and updated. Dr,
Verma 1nteut10naily left out the February 2017 North Camlma investigation and mandated
education coursework and the West Virginia mvestlgatmn when he updated the databasc in
March 2017, Dr, Verma failed to supplement th; database after he entered a remedial plan with -
the Texas Medical Board in June 2017 or was investigaicd by Maryland in Auguost 205.?, nor did’
he inform KC of these licensure actions and investigation. Whether I(C personally was aware of
the discipline against Dr. Venna is frrelevant. Dr. Verma knew that he had such d1sclplme He
failed to updala his database, ensurmg that renewa) applications he. submitted would be false, By
delegating 10 KC and falling to prowde her with accurate information, Dr. Verma does mot

escape _responsibili‘cy for the false answers, nor does he evade intentionality, Answering these
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questions falsely, even through an ageat, does not eliminate the willfulnéss of providing false
answers, especially when the app!icatibn required that Dr, Verma review the answers and certify
they were accurate.

Tn his exceptions, Dr, Yerma's argues that the ALT erred in finding a violation of Health
Coc. § 14- 404(a)(36), because the ALJ found that Dr. Verma’'s conduct waé negligent, careless,,
sloppy and dlsorgamzed and, therefore, the conduct was pot wiltful, Dr. Venna arg,ués that,

“through his negligence, he allowed a staff member to complete and submit the application for

him, but he did not intentionally make nor instruct his staff member to make any gtateraent that

was false.” Resp. Exception at 5. The Panel rejects Dr. Verma's characteri'zation of his conduct
as negligent. Dr. Verma’s actions were intentional and deceptive.

Moreover, Dr, Verma has demonstt ated that he ig prone to acting w;th deceit, as indicated
by his testimony pertaining o his reliance on counsel, Dr. Verma’s claitns of negligencc are
belicd by his intentional failure to update his dz}tabase to exclude the North Carolina action and
investigation, his intenltional failure to update the database after the action in Texas or
investigation in Maryland, and his intentional failure to inform KC otherwise of the actions and
investigations against him 45 was KC’S understanding of the prncedures regarding changes that
might affect the application. Although the Court in Kim lejCCth the argument that the Panel
must show “intent to deceive” to demonstrate willfulness, the Panel does find his intent was to
deceive. The fact that Dr, Verma did not instruct his staff to answet falsely is an insufficient
defense. Kim, 423 Md. at 546, Dr. Verma intentionally delegated the completion of his
application to an agent; he knew that he had Eeen under inv;astigation and subjected to education
and admonishment by disciplinary boards, he did pot disclose this information about his

investigations, educatidn, and admonishment to his agent; he did not ensure that the information.
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his apent relied upon was accurate; and he did not review the answels on the application before it
wag submitted. Dr, Verma's deliberate and wiflful acts ensured that his application answers were
false on his 2017 Maryland renewal application. |

Thus, the Panel finds that Dr, Verma willfully made a faise tepresentation on his repewal
application, in violation of Health Oce, § 14-404(2)(36).

B. Missi.:atements'Regarding Te!emedigine

Dr. V;nma, through KC, answered “no” to the question “[hlave you-used telemedicine for
az;y purpose in t}}e last 12 months?” Dr. Verma, in. fact, had prescribed Latisse through
telemedicine during that time period. KC gave a swoin declaration that she was confused by the
questions pertaining (o telemedicine,

In Dr. Verma's second exceptxon, he argues that answenng “no” to the question
rcgardmg telemedicine was not fahe ' Dr. Verma argues that the application 1dent1ﬁcd Dr.
Verma's radiology prac‘txce as his primary pmcﬁca that the question was askmg about the nse of
telemedicine for that practice and not for himself as an individual, Dr. Verma claims that,
because his. radiology practice had not éngaged in telemedicine in Maryland for the previous
twelve months, the answea was accurate. The introduction to the question stated, “[p/lease
‘complete the following [Health Information Technology] guestions for StatRad.” Panel A
agrees that the question is ambiguons on thther the guestion pertamed to Dr, Verma as an
individual or his radiology practice, and, thus, the Panel does not find that Dr. Verma willfully
answered this question falsely, This exeeption fs granted,

1V,  Other Excelptimlls
The State and Dr. Verma also took’ exception 'to various conclusions and discussions in

the ALY's Proposed Decision’s Discussion section, The ALI’s Discussion section, however, is
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"~ not adoptéd by the Panel, The remaining exceptions that ask for 2 modification of the ALJ's

proposed decision not adopted by the Panel are, thus, moot,

Additionally, the Panel does not reach any determination on whether Dy, Verma's
conduct in prescribing Latisse was a standard of care violation. Dr, Verma was not charged with
violating the standard of care, Panel A, therefore, will not make é determination on whelher he

violated the standard of care by preseribing and dispensing Latisse to patients based solely on

-medical questionnaires reviewed for less than a minute.

CONCLUSION OF LAW

Disciplinary Panel A concludes that Dr. Verma is guilty of unprofessional conduct in the
practice of medicine, failed to 'comply with the provisions of Section 12-102 of the Health
Occupations Article, and willfully made a false representation when seeking or making
application for iicensure,‘ in violation of Section 14-404(a)(3)(i1), (28), and (36) of the Héalth
Occupations Article, respectively, |

SANCTI_ON

As a sanction, the. ALJ recommended a reprimand, a six-month probation, and
coutsework, Dr, Verma did not object o the ALFs ﬁl-oposed sanction. The State arpues that, in
addition to the ALJ's proposed samction, Dr, Vermsd sh.ouid also be 'ﬁned $50,006 and be
prohibited from dispensing medications to Maryland residents duting fnrobation.

The ALJ noted in‘ the sanction discussion that her primarﬁr reason for the sanction
concerned the false information provided on the renewal application. The ALJ seems not to have
placed much weight on Dr. Verma’s lack of a dispensing permit in determining the proposed

sanction. The ALJ stated that Dr, Vemma “has been candid throughout the investigation

regarding his errots in interpretation of applicable law.” The ALJ took into account, as a
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nﬁtigating factor, “that his actions were not deliberate and attempts were made to comply. with
the regulations regarding telemedicine and physician dispensing" and that Dr, Verma “relied and .
acted upon the advice of Mr. Rot Re AL_J Proposed Decision 35-36. As indicated previously,
the Papel finds that Dr. Verma and Mr Roth were not candid when discussing their
interpretation of the appiicable law and that Dr, Verma did not act in good faith regarding advice
of counsel on the telemedicine regulations or his dispensing without a permit. The Panel’s
impression of Dr, Verma's g;)od Faith and candidness departs significantly from that of fhe AL

Dr, Verma violated COMAR. 10.32,05.05C and Health Occ. § 12-102 approximately
1,313 times by prescribing and dispensing Latisse to patients without any real-time auditory or
audio-visual evaluation and without having a dispensing pettit over the course of threenaln_ld»an
half years. The Panel agrees with the ALJ that Dr. Verma received significant financial gain
from the prescription of Latisse in Maryiand in a manner that was violative of Maryland laws.
Moreover, Dr. Verma's false statements on his renewal application were signii_‘icant, and his
+ attempt to deflect these false statements 10 his employee is unpersuasive.

Panel A considered the aggravatiﬁé and mitigating factors of COMAR. 10,32.02,098. Dr.
Verma had no prior disciplinary record with the Board; has since implemented remedial
measares to prevent violating the law regarding his prescribing or dispensing in Maryland and to
p.rcvent providing incotrect answers on his applicatic;ls; :-ind there was minimal potential harm to
patients because of the minimal potential for harm from Latisse prescriptions. COMAR
10.3#,02.0913(5)(21), (d), (h). The agpravating factors include a pattern of dettimental conduct,
which spanned more than fhree years from 2014 until 2017 and approximately 1,313 patients; the
offender committed-a combination of factually discrete offences adjudicated in a single action.
(violation of the pharmacy statute, Violatior; of telemedicine regulations, and willfully making a
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. false statement); abd Dr. V;St‘ma presented false testimony in his defense. COMAR
10.32.02.0913(6)(&), (&), and (i).

Based on the discussion above and th;a aggravating and mitigating ‘factors, Pant;l A
" conchides that a Reprimand, Probation for a minimum of six months, coussework as
recommended'by the ALJ, and a fine of 50,000 are warranted.

ORDER

Itis, by an aﬁixmative vote of a majority of & Kquorum of Disciplinary Panel A, hereby

ORDERED that Vishal Verma, M.D., is REPRIMANDED; and it is further

ORDERED that Dr. Verma is placed on PROBATION for a minimum of SIX
MONTHS with probationary conditions.”  Dr, Verma shall é:omply, with the following
probationary conditions witiﬁn.SIX MONTHS:

(1) Dr, Verma shall successfully complete Board-approved courses ofi telemedicine,
prescribing of medication, and recordkeeping. The following terms apply:
(a) it is Dr. Verma's responsibility to locate, enroll in and obtain the disciplinaxy
panel’s approval of thie courses hefore a course is begun;
(b) the disciplinary pane} will not accept coutses taken over the internet; '
(¢) Dr. Verma must provide documentation to the disciplinary panel that he has
successfully completed the courses, _ :
(d) the courses may not be uged to fulfill the continuing medical education credits
required for Jicense renewal; ' :
(¢) Dr. Verma is responsible for the cost of the courses; and

(2) Dr. Verma shalipay a civil fine of $50,000. The Payment shall be by money order or
bank certified check made payable to the Maryland Board of Physicians and mailed to

P.0, Box 37217, Baltimoye, Maryland 21297. The Board will not renew or reinstate Dr.
Verma’s license if Dr, Verma fails to timely pay the fine to the Board; and it is further

_ ORDERED that a violation of probation constitutes a violation of this Final Decision

and Order; and it is further

¢ the Respondent’s license expires during the period of probation, the probation and any conditions
will be tolled.
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ORDERED that, after Dl:. Verma has cﬁmp!ied with all terms and conditions of
probation and the minimum period of probation imposed by the Final D;:cision and Ordér has
passed, Dﬁ Verma may submit a written petition for termination of probation, Adfter
consideration of the petition, Dr. Verma’s probation may be administeatively terminated thrm;gh
an order of the digciptinaty panel if Dr. Verma has complied with all probationary terms and
conditions and there are nO pending complaints relating to the charges; and it js further

ORDERED that Dr. Verma is responsible for all cos‘ts incurred in flfilling the terms and
conditions of this Final Decision.and Order; and it is further

ORDERED that, if Dr. Verma allegedly failis to comply with any term or condition
imposed by this Final Decision and Order, Dr. Verma shall be given notice and an oppotfunity
for a hearing. If Disciplinary Panel A dete:,rmines there is a genuine dispute as to a material fact,
the- hearing shall be before ah’ Administeative Law Judge of th_c Office of Adm‘llnistrative
Hearings followed by an exceptions process before a disciplinary panel. If Disviplin_ary Panel A
determines there is no_genuine dispute as to a material fact, Dr. Verma shall be given a show
cause hearing before Disciplinary Panel A; and it is further

ORDERED that, after the appr‘opriate hearing, if the disciplinary i)anel determines that
Dr. Verma has failed to comply with any temm or condition imposed by this Final Decision and
Order, tﬁe disciplinary panel may reprimand Dr. Verma, place Dr. Verma on probation with
appropriate terms and conditions, 01; sugpend with appropriate terms and conditions, or revoke
Dr. Verma's license to practice medicine in Méryl and. The disciplinary panel may, in addition fo

one of more of the sanctions set forth above, impose a civil monetary fine on Dr, Verma; and it is

furi:hcr
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MARVLAND STATEBOARD OF  # BEFORE SUSAN A, SINROD,
.PHYSICIANS , AN ADMINISTRATIVE LAW JUDGE
v «  OF THE MARYLAND OFFICE
VISHAL VERMA, MLD. % OR ADMINISTRATIVE HEARINGS -

RESPONDENT o w |

LYCENSE No. D73570 * OAH No. MDH-MBP2-71-18-33081

* ® k . * * * " * * *® % L ®

ROPOSED DECISION

STATEMENT OF THE CASE
ISSUES '
SUMMARY OF THE EVIDENCE
PROPOSED FINDINGS OF FACT
IISCUBBION
PROPOSED CONCLUSIONS OF LAW -
PROPOSED D]SPOSITION

STATEMENT OF THE CASK

On March 19, 201 8 Disciplinary Panel B of the Maryland State Roatd of Physicians
: (Board) jusued charges agamst Vishal Verma, M.D (Rcspondent) alleging violations of the

‘ Medical Practmc Act (tbe Ac.t) Md. Code Ann., Health Onc §§ 14-101 through 14-508, and 14~

- 601 through 14-607 (2014 & Supp. 2018). Specifically, the _Resfmndent 15 charped with
: violah'ng- the following sections of the Act: 14—404(3)(3)@'1) (unprofessional conduet in the
practice of 'rﬁsdicinc), 14-404(a)(28) (failure to comply with the provisions of Section 12-1 02 of
the Health Oceuprtions Mclc of the Maryland Code) and 14-404(2)(36) (willfully making a
fulee represenfﬁﬁon when seeking or making npplication for leensuze), See also Code of

Margland Regulations (COMAR) 10.32.02.03E(3)(d). Disoiplinary Pavel B forwarded the

* Thp Board issuad amended chirges on Pebratry 22, 2015, 'rhe amended chiarges did not rdd anynaw charges; it
supplemonted one of the oviginal charges with add{nonai faots, . .




oharges to the Office of the Attomey Grenotal for prosecution, COMAR 10.32,02.03E(5). On

Qctober 19,

2018, another disciplinaty panel delepated the matter to the Office of Administrative

Hearings (OAH) to conduct a hearing and for issuance of proposed findings of fact, proposad

conclusions

of law, and a prpposed disposn‘.lon. Md. Code Ann,, Stata Gov 1§ 10-205(b) (2014),

' COMAR. 10.32.02.04B(1).

1 conducted a hearirig on March 4 and 5, 2019 at thf: OAH, 11101 Gilroy Road, Huat

Valley, Maryland 21031, Heslth Oce. § 14-405(=2) (Supp 2018); COMAR 10.32,02.04, Victoria

H. Pepper, Assistant Attorney General and Administrative Prosecutor, 1eprcsented the State of

Maryland (State). M, Natalle MecSherry, Bsquire, reprcsentcd the Respondent, who was pre:sent.

Proc

dure in this case is governed by the contested case provisions of the Administrative

_ Procedure Act, the Rules for Hearings Before the Board of Physicians, and the Rules of

Procedurd of the OAH, Md, Code Ann, Slate Gov't §§ 10-201 through 10-226 (2014 & Supp.

2018); COMAR 10.32.02; COMAR 28,0201,

1!

15SUES
bid the Respondent sngage in uriprofessio%ml coréduct in the practice of madicihe
in violat.i.on of Section 1tt~404(a)(3)'(ii) of the Act? |
_ Didthe Respondent fail 1o comply with Section 12+102 of the Health Qocnpations
Article of the Maryland Code, in vmlatxon of Section 1 4»404(a)(28) of the Act?
Did the Respondent willfully make 2 false representation when making
. apphcation for licensure invioi;;tion of Se;:ti(m 14-404(a)(36) of the Acl?

" What, if any, sanctions are appropriete?
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_ Tadmitted the following exhibits into evidence on behalf of the State, unless otherwise

" noted:

Exhibits

State By, #-
State Bx. #2-

Stats Bx, #3~

Stato B, #d-

State Bx, #5--

' SONMMARY OF THE EVIDENCE S .

bomplaint, received by the Board on August 15, 2016

subpoeha Duces Tecum, dated Augnst 26, 2016

Email from the Respondent to Maureen Sammaots, Intake Unit Manager,
Board, datéd September 7, 2016, with Response to Corplaint, dated
Septernber. 7, 2016, attached - , .
Subpoena Duces Tecum, dated Scptember 9, 2016

Subpoena Duces Tecum, with pationt records attached, received by the

Board on September 23, 2016

State Bx, #6-

State Bx. #7-

State Bx, #8-

State Bx, #0-

Lettet from Armanda X, Milier, Compliance Analyst, Board, to the
Respondent, dated November 28, 2016, with Information Form,
Subpoena Duces Tecum, dated November 28, 2016 and Certification of
Medical Records attached oo :

Subpoena Ducas Tecurn, dated December 13,2014,

. Lettor from James Mehigan, Haquire, Gordon & Regs, LLP, dated

December 22, 2016, with Respondent’s patient list attached

Letter from Amands K. Miller, Compliange Analyst, Board, to the
Respondattt, dated February 6, 2017, with Subpoena Duces Tecum,

* dated Pebruary 6, 2017 and blank Cortification of Medical Records

State Ex, #10-

State Bx, #11-

State Bx. #11A-

attached .

Letter from the Respondent to Amanda K..I\'diﬂer, Corapliance Analyst,
Board, dated February 17,2017

Y.gttex from James C, Mehigan, Bsquire, Gordon & Regs, LLE fo
Amanda K, Miller, Compliance Analyst, Board, dated Pebraary 21,
2017 o

Certification of Madical Records, dated February 10, 2017, with patient
records for the pationt CF,* attached : .

-

2 Consistent with the State's list of oxhibies, 1 will refer to

patients by their initials fo protect their confidentiality.
3 "




State Ex, #1 1B- Cerfiflcation of Medical Recor&g, dated Febuery 10, 2017, with patient

State Bx, #1 1E-
State Bx, #11F-

State Bx, #12-

State Bx, #13~

State Ex, #14-

State Fx, 15~

State Bx, #16-

State Bx. #17-

Btate By, #18~

State Fx, #19-

" State Bx. #20

regords for the patient BH, attached -

‘State Fx. #1 10 Certification of Medical Records, dated Feb}uary 10, 2017, with patient

records for the patient AY, attached

" State Bx, #11D- Cestification of Medical Records, dated February 10, 2017, with patient
records for the patient DT, attached .

Centlfteation of Medicat Records, dated Februaty 10, 2017, with patient
reuords for the patient MDD, attached

Cerification of Medical Records, dated February 17, 2017, with pationt
records of the patient GK, gttached ' ‘ '

Ynvestigatidus Memorandum from Andrea Douset, Compliance Analyst,
Board, to File, dated June 7, 2017

Memorandum from Sandra Kracke, Cdmpiianca Investipator, Maryland
Board of Pharmacy to Maureen Sammons, Manager, Intake Unit, Board,
dated June 22, 2017 '

Subpoens 4d Testiflcandum, dated Angust 2, 2017

Bmail chiain between 5 pocwme nnd Amanda Miller, dated
August 7, 2017 and August 15,2017 .

Email chain between Vincent Roth, Bsquire and Amanda I, Miller,
dated August B and 9, 2017; SkinSolutions.MD Website Summary;
Letter from Steve Yoelin, M.D., addresséd “To Whom It May Concern,”
dated Rebrmary 25, 2017

Transeript of telephone Interview of the Rmponﬁent, dated August 24,
2017 ' . ‘

Doeuments pertaining to eustomer order with Skinsolutions:MD by
Doreen Noppinger, Compliance Manager, Board, dated Sepieraber 7,
2017 )

Board Licenss Renewa! Application, dated September 11, 2017; Board
Corfificd Docs, American Boad of Medical Specialties physiclan’s
information printout, dated October 19, 2016; Amerigan Medical
Association Physician Profile, dated Decernber 19, 2016

Not offered : S

Memorandum from Amanda Miller, Compliance Analyst, Board, to File,
dated November 30, 2017
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State Bx, #22-

State Bx, #23-

Stafe Bx, #24x

. Btate By, #25-

State Bx, #26-

State Ex, #27-

Stafe Bx, #28-

Not offeredl

”

 Charges Under the Maryland Medie! Practice Act, dated March 19,
S 2018

Texras Medicn! Board Remnedial Plan, dated June 16,2017

Texas Medical Board Public Vcnﬁcauon]Physm:an Profile, dated
February 22,2019 -

Amended Chargcs Under the Ma:y!and Medical Practice Ast, date.d
February 22,2019

Frequenﬂy Asked Qucstmns irom SkmSolutzons ML webstie, undated
Application for Physleian’s Permit to Dispcnsc Prescnpﬂan D:ugs,

undated; Brnail chain batween Ms, Pepper, Doteen Noppihiger, and
Dierdra Rufis, dated Rebruary 15 and Febrnary 21,2019

1 admifted the foliowing exhibits into evidence on hehalf of the Respondent, vnless

" ptherwise noted:

+ Resp, Bx, 1~

Resp. Ex. #iu
Resp. Bx, #3-

. Resp. Ex, #4-

Resp. Ex. #5-+
Reap, B, #G«l

Resp. Ex. #7-

Resp. Ex.#5-
‘Resp. Bx. #9-

Resp. Bx. #10-

Cwrrieutum Vitas of the Respondent, undated ©

"Curriculum Vitae of Steve Yoelin, MD., undated

Not offered

Not. offered

“Not offercd

Infonnatmn Form, dated Febmary 10, 2017

Letier from the Respondent to Amanda K. Mﬂler Comphanca Analyst,
Board, dated February 17, 2017; Complaint, in the United States Distriot
Court, Cenfral Disttiot of Califoroia, Southern Division, dllergan, Inc.

et Cal, v, Global Boost MD, LLC, et al, Crse No. 8:16-0v-2244

Not offered

Letter from S ance Tnvestigator, Maryland Board
of Pharmedoy ! dated June 22, 2017

Notloft‘ercd )




Resp. Ex. #11-

Resp. Bx. #12-

Resp. EX, #13-

Resp Ex. #'14’

Resp. Bx. #15-
Resp, Ex. #16-
Resp, Ex. #17-
Resp, Bx, #18-

. Resp, Bx, 119~

. Resp. Bx. #20-

Testimony

Fmail chain between Vincent Roth and Amanda Milles, dated Augnst 9,
2017; SkinSolutions.MD Website Summary, dated August 15, 2017

Letter from the Texas Medical Board to the Respondent, dated
September 28, 2016; Leiter from Brika Calderon, Consumer Services
Analyst, Medical Board of California, dated April 10, 2017; Letter from.
Virginia K. Herold, Executive Offieer, California State Board of
Pharacy, by Jeff Morrison, Complaint Unit Analyst, dated Japnary 26,
2018; Letter from Mark A. Spangler, State of West Virginia Board of
Medicine, dated March 31, 2017; Decision. of the West Virginia Board
of Medicipe, dated March 13, 2017; Letter form Eleanor E, Greens,
M.D., President, North Caroliva Medicdl Board, dated February 2, 2017
Fmail chain betweon Judie B. Clak, North Caralina Medical Board; and
the Respondent, of varying dates |

A.Héxgan, specifications for Latisse, 2013.

Lem;r from Steve Yoelln, M.D,, addressed “To Whotn It May Coneern, .
dated February 25, 2017 ’

Not offered
Tnformation from SkinSolutions;MD website regarding Latisse, undated
Frequently Asted Questions frotm SlcmSoiuﬁons:Nﬂ) waobsite

Declaration of B

, dated April 19, 2018

Excerpt from Maryland Registe;r, Volume 45, Issue 24, pages 1; 31-33,
Tssue Dats, November 26, 2018 . ;

Respondent’s expert testimony repoit, dated February 18, 2019

1

f

The followlng witnesses testified on behalf of the Boatd:

1,  Amenda Miller, Compliance Analyst, Board; and

2. Dogeen Noppioper, Compllance Manager, Board,




_ of SkinSolutions.MD, a website that sells aesthetic products,

T.ht_: Responden_t testified in his own behalf, and was acaeinted as an expert witness in the
safe prescribing of Latisse through a telemedicine platform, He aiso presented the festimony of
the following witnesses: .

1. Steven Yoelin, M.D., accepted as an expert wi'tness in Latisse and _the gale and
prcscr‘ﬂ;hxg of Latisse, Dr. Yoelin tegtiffed via Skype;

5, Vincest Roth, Esquire, Qeneral Counsel and Corporate Seozetary of

SkinSotutions,MD. Mr, Roth testified via Skype; and

employee of NucicusHealtl,

STIPULATIONS OF FACT

The parties stipolated 1o the foll owing'; facts:

I.°  Atall times rcleva;xt hereta, the Respondent was and is licensed to practice
medicine iy the JStuta of Maryland, The Respondent was ofiginally licé_nﬁcd to practice mediclng
in Maryland on January 23, 2012, His license is schedu'lcﬁ to expire on September 30, 2019,

%, The Respondent has riot ftpplied fox, niox does he hold, a Maryland Physiclan’s
Petmnit fo Dispense Presoription Drugs. -

3. The Respondent is licensed to practice medicine in all fifty states and the Distriot
of Columbia, |

4, The Respondent is 5omd~uarﬁﬁed in radiology, |

5. | At all thnes relevant, the Respondent was the owner and Clief Ex;:outive Officer

&, Latisse i one of the products offered by the Respondent on the SkinSolutlons MD
website, Laisse, a prostagtandin analog, is approved by the U3, Food and Drog Adrinistration
to treat inadeduate eyc'lashcs (hyp'otrichosis). o

7. Latisse s a prescription medicatiott, |

7
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8. In ﬁzrtlmranaa of the Board’s investigation, Board staff inte.rwewed the

Respondent under oath

9 The medical records, fransmitted to the Board by the Respondent in response fo

the Board's subpoena, ate authentic.

PROPOSED FINDINGS OF FACT

Having considored all of the evidence pregerited, | find the following additional facts by

[y

preponderance of the evidence:

10, The Licenses also raintains a teleradiology practice called NucleusEealth, He
has & staff of seventy-one radiologists with privileges in many hospitals in many different states.
NucetusHealth resds and interprets radiologioal imaging a]acironically. l

1.  OnAngustd, 2016,

B8 ordored Vatlsse for his mother thmugh
the SkinSolutions MD website, On behalf of his mother, Mr. S

compieted the online
medical qucstionnaiie, answering “not sure” {o the questions asking whether the customer had

allergies, medical conditions snd/or took medications,

: p}aced'ﬁ:e order, he received a standard, boilerplate email -

stating that the health quesﬁo'nnairé was being reviewed and he would be contacted prior to
shipping of the order if the Respondent had any further questions.
) . R—

E which is a main

competitor of SkinSolutions.MD. M. [ ! fited complaints against the Reéspondent in '

several states in an effort to harm his Ieputauon Mt J§

BB .1t rew it complaint from
the Board on August 7, 2017,
14, CF was a Maryland resident and ordered Latlsse through the SkinSolutions.MD

website on April 17, 2016, After placing her order, she received a standard email from the

b ——targan * faran o s e




Respondent mdmatmg that SkmSnluttons MD was ourrenily reviewing 'he:t-hcalﬁx que.sﬁomaire
and would contact her prior to shlppmg if there were any furiher qucsuons

15, Onthe health questionnaire, CF answered “none” 1o the quest\dﬂs ask.ing whether
she had any allergios, took any medications, had any medical conditions or had high eye
pressire, “She wawed an evaluation, SkinSolutmns MD diagnosed her Wlﬂl hypotnchesls,
cleared her for Lansse, and pave her the option to ﬁH ﬂm prescription at a logal pharmaoy, She
did not exercise hat Optmn, ihemfore SkinSolutions,MD shipped the Latxsse to CF,

16,  BH was a Marylaod resident when he ordered Latisse through the’
SkinSolutions. MD website on August 3, 2015, On August4, 2015, BH received a standard
email from the Responcieut indicating that SkthqutionsMD Wns durrently reviewing his health ’
qucstmnnmrc and would contact him prior o shlppmg if therc vere any further qusshons

17, On the health questionnaire, BH answered “pone” o the questiony asking whether
he had any allergtes, medieal conditions, took medlcatmns, at had high eye préssure, He waived .
an cvaluatlon SkinSolutions, MD diagnosed B with hypotrichosis, cleared hlm for Laixssez, and
gave him the option to fill the preseription ata local phaimacy.' BH did not exerolse that opt1qn,
therefore, SkinSohlhons MD shipped the Lahsse to BH. ‘ x

18,  AY was a Maryland resident when shc ordered Latisse from SkinSoluhom MD

on December 13, 2014, On the health questiopnaire, AY angwered “none” to the questmns

' asking thi’ﬁar ghe had any allergies, med;cal conditions, ot teok medicﬁtions,-_an& she angwored

“no” tp the questwn asking if she had high eye pressure, She waived an evaluation.

SkJnSolumms MD diagnosed her with hypsrmchosm, clcaxed hcr for Latissa, and gave her an
opuon to fill the pmsmpunn at aioeal pharmacy. AY spoke to a physician frem '
SkmSolutmns MD who asked her fer her medical history, AY did m:t sxcrcise the option to Al
the preseription at a local pharmacy; therefore, Skmth]tmns MD shlpped the Latisse o AY

9
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19, DTwasa Mmyland }wident when she ordered Latisse from SkjnSqlutions.MD on

or around February 27,2014, On February 27, 2014, DT recetved an email fom the Rcspondent

. indicating that SkinSolutions MIJ was reviswing her health questionnaire and would contact ber

if there wero any further questions prior to-shipping, SkinSolutions,MD shipped the Latisse to
DT, | ' ‘ |
20, MDwasa Maryland resident when she ordered Latisse from SkinSolutions MD
on October 6, 2016 anrl December 20, 2016, After placing the October 6, 2016 order, MD
received an cmail from the Respondent indicating that SkinSolutions.MD was rewewing the
health quasuonnma The email statad further that “nnless [ see something in your history that
- might requn:a further evaluation, T wﬂl proceed withi Lssumg you a prescnptmn." State Bx. #11B.
_ 21. . Onthe health quesuonnmra for both ordars, MD answered “none” fo the quasthons
that asked whether she had any allcrgzes, medmal condmons or fook medications, and she
aniswered “no” Yo the question that asked whether she had high eye pressure, SkinSchutions.MD
d1agnosed MD thh hypertnohosm, cleaxed hm for Latisse, and gaVe her the option to fill the
prescmptmn at a local phannacy MD dld not exercma that option; therefore, SkinSolutions, MD
shipped the Latisse to MD on botb occastons. o | |
22, " GKwasa Maryian& resident when she ordered Latisse thrbugh the
SiﬂnSoluuons MD-website on Augnst 92, 2016, After she placed her order, she received att
email from ﬂm Respondent inchcamxg that SkinSoiuﬁons MD was reviewing her health
quasnonnmre pnd would contact her prior to shipping If there were any further qucstions
23, Onthe heal?h questionnaire, GK. answered “none” 1o the queslions that asked if

she had ang;f allergies or medical conditions, She answerad “retinoin eream® to the question that

‘ asked if she was on any medications. She answered “no™ to the question that asked if she thad

~ high eye présﬂure. SkinSolutions.MD diagnosed herwith hypotrichosis, cleared her for Latisse

10




and gave her the option to fill the prescription at a local pharmacy. She did not exctoise that
option; therefare, SkinSolutions MD shipped the Latisse to ASB, 8 Maryland resident, s divected
by GK’s order,

24,

8 an employee of NnclausHealth returned to work in fune

© 2017 after belng on matemity l¢';wt:. Ms,

4 w:nrlccd vernotely from hex hote in Fiunda.

She assisted in licensing and exedentialing of the physicians that work for NucleusHealth.

.25 - completed and filed the renewal application an behalf of the

Respondent on September 11, 2017, The Respondent never reviewed the application before it
was filed.

26, . Ms. scd the Respondent’s most recent credentialing Heense, and the

NucleusHealth database to obtain infornation for the renewal license, "The database had not

been updated,

27, On that applicaton, Ms.

?.; aﬁswaraq ;‘no°' to the que.s'tien {hat asked
whother a state licensing ot disciplinary board had ever taken acti:m against the Respondent’s
" medical Hoense, Inoluding limitations of practice, rpqtﬁ_rcd education, admonishment or
reprimend, She also answered “no” to the guestion that asked whether any licensing or
disciplinary board f:ad filed any complalnts or chmges against the Respondent, ox investigated
hiw for ang; IEAS0N, . r '

28, Alsoonthe ranawa‘l application, Ms. (ff answered “no* to (he gquestion that

' asked whether StatRad® had nsod telemedicine for any purpose in the prior | t\velve months, She
also answered “0" to the (question {hat asked appromatc}y how tnany mes the RnSpondcnt had

used telemedicine for any purpose.

muulausHaa!dl previousty operated under the hame StatRad.
11




heaked the portion of the tencwal application that certified the
Respondent petsonally reviewed all of the fesponses in the application and that the responses

wers true and correct to the best of his knowls&ge.

30,  On February 2, 2017, following a complaint also filed by Ivir:
Notth Carolina Medical Board required that the RespOnldent' compléte six ﬁomrsnf confinuing

‘ medinal educatmn on the subject of medical record documentation. '

31,  OnJune 16, ?(}17 the Texas Medmal Board imposéd a remechal plan agamst the
. Respondent because he vxolatcd the standard of care in failing to examing or establish a proper
physician/patient relationship with a patie:nt to whom he diagnosed 'and preseribed Latisse. The*
remedial plan requixed that he complete eight hours of contimuing medical education in record
keeping and nsk management.' The Teka$ Mediedl Board considered the remedial plaa to be
non-diseiplinary. ‘

45 Latisse is a very safe medication with no sontraindications, Avery small
+ percentage of Latisse users have éxpnrienced eye itchiness, imitation and discharge, and those
symptoms cease immediately upon discontinued use, l |

33, No paﬁeﬁt way ever harmed as a tosuit of the Respondent presoribing Latisse in
Maryland,

34.  The Board has never previously discipliried the Respondent,

'+ DISCUSSION'

The Board is Maryland's “govammenml agency responsible for investigating and
' discxphmng physicians for profcssional rmsconduat » Cornfeld v. Board of Physiclans, 174 Md,
App. 456,481 (2007). “The Board’s misston [is] to regulate the use of physician'g hcanses in

Maryland in ordet to protect and preser\fe fhe public health.” Id. at 481 (internal quotations and

12




citntions omitted). Th;: purpose for the Board's diseiplinary anthority is to protect the public, not
to punish physicians. MeDonnell v. Comm. on Med, Dise,, 301 Md. 426, 436 (1984). |
Applicable Law .

. The gfouﬁds for répritsend, probation, suspension or revooation’ of & medical Jicense
under the Act inclhude the following:

(1) In general, — Subject to the hearing provisions of § 14-405 of this subtitle,
a diseiplinary pane}, on the affirmative vote of a majority of the quorum of the
disciplinary panel, may yeprimand any leensee, place any livensee on probation,
or suspend or fevoke a license if the licensee: . .

7 3y Is gailty of

(ii) Unprofessional conduct in the pradtioe of medioine;

ey

(28) Pails to comply with the provisions of § 12107 of this autiole

(36) Willfully makes a false representation when. secking or making
applicetionfor Hoensure or any other application related Yo the practice of
" medicine, ’ .

M. Code Ann., Health Oco, § 14-404()(3)), (28) and (36) (Supp. 2018)
Reparding telemedicing, COMAR' 10.32.05.05 roquires the following:

.05 Patient Evaluation.

A. A physivian shall perform  patient evalnation adequate to establish
_dingnoses and {dentify underlying conditions or-confraindications to
recommended freatment options before providing treatment or presetibing
medication, : ' .

B, A Maryland-licensed physician may roly, on  patient evaluation performed
by #nother Maryland-licensed physician if one physician is providing coverage
for the ather physician, .

C, If a physiclan-patient relationship does not fnclude prior in-person, face-40-
face interaction with a patient, the physician shall incotporate feal-time auditory
commuications of real-ime visual and muditory communieations to allow a free

4 Goption 12102 of the Maryland Phormacy Aot goversy fhe prepasing, ndipiulstering und dispensing o:fpressdptiun
drugs, ¢
13




exchange of information befween the panant and the thSiclan perfomﬁng the
patient e\'aluatlon

COMAR 10.32.05.05,

Section 12-102 of the Heglth Oegupations article of the Maryland Code (Maryland

Pharmacy Act), provides:

1 n .

(2)(1) In this section the following terms have the meankngs indicated,
(2) “In the public interest” meany the dispensing of drugs or devices by a
Hidensed deptist, physician, or podiatrist to a patient when 8 phm:m‘acy isnot
conveniently available to the patient
_(3) “Personally preparing and diSpcnsmg" reans that the hcensed den’ust

: physmmn or podiateist:

" (i) Is physically present on the premises where the preseription is ﬁlled and
(ii) Performa a final check of the prescription before it i provided to the
patient. ‘ g '

In general :

(b) This title does not limit the right of an mdmdual ta practme a health -

ocenpation that the individual is authorized to practice under this attiole.

Preparation, dispensing of preseriptions, generally

(c)(l) This subsection does not apply to o hcensed dentist who obtains a permit .

from the State Board of Dental Examinets ynder subsection (h) of this section.
(2) This title does not probibii:

(i) A Heeused dentist, physician, or por:liatrist from. personally preparing and
dispensing the dentist's, physioian's, or podiatrist's presnnptmns whent
1. Tlm dentist, physician, or podiatrist:
A, Has applicd to the board of licensure In this State which licensed the
dentist, physician, or podiatrist;
B, Has demonstrated to the satisfaction of that board fhat the d1spensmg
nf prescription drugs or devices by the demtzst physician, ot pod;atnst
' {sin the public interest;

C. Has received awritten permit fiom that board to dispense
prescription driags or devices except that & writien perhit is not required
in order to dispense starter dosages or samples without charge; and



T

. She investigated this matter for the Board, after recefving the complaint from

3. The dentist, physicmn or podiatrist does not have a substanhai
financial interest in & phaxmacy; snd '
4, The dentist, physiclan, or podiatrist:

¥, Docs not direct paticfﬁs to a sinple phammacist or phatmacy in
- accordance with § l?.deB(c)(E) of this title;
K Purchases preseription drigs ftom a pharmacy ot wholesale
distributor who holds a peérmit lssved by the Boafd of Pharmaoy,
vcriﬂed by the Board of Pharmacy;

COMAR 10.09.49.0213(1 6), a regulation pertaining to the telehealth programs yeimbursed

by the Maryland Medicaid Program, dcﬁp&s “store and forward” preseription technology:

(16) Store and Forward Techielogy,

 (a) “Store and forwerd technology’’ means the transmigsion of medical -
images or other media captored by the originating site provider and sent -
electronieally to & distat site provider, who does not phys:ca]ly interact with the
patient located at 'the otiginating site,

. (b) “Store and forward technology" does not mean dermatology, -
ophthalmology, or ratiology services accofding to COMAR 10.09.02.07, .

[
¥

Tesﬁmany cf Witnesses

The State presented the testlmony of Amanda K, Miller, Compliance Axalyst Board,

. State Bx. #1.° She went through the online questionnaim that Mr.

‘ complctcd on his mother's bohalf,® Ms, Miller noted the Respondcnt docs not have a Ilccnse to

dispense drugs in Maxyland Ms. Miller reviewed aubpncnaaci do cuntentation the Respondent

'

* The Respondont objeoted ta ths admisgion of this complaint into syldence becavse Mr.jg
Virginln, Tovemruled the oblection becauss the patient st jssue, his mother, Hved jn Marylon
4 As rioted phove, M3 B3 Sianedn was the Chief Exeetitive Offioer off e

of SkinSokutlons, MD, gl not relevant to the mordly of this case, the record contais evidence that Of
December 23, 2016, Allergan, the owner of the trademerk for Latiass, filed a lawsuit agaiostj
for varipus allcgahons ot frand and broach of coniruct regarding the sale of Latlsss, State By, i
ultfmately withdrew his Complaint against the Respondent on August 7, 2017, However, the B uard continucd 15
investipation of The Respondent,
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- submifted to the Board regétrding SkinSolutions;MD’s Latisse customens the Board randomlby

selected,

M. Miller condueted 2. tela;;hone nterview of the Respondent on behalf of the Board on
August 24, 2017, M1 Miller'worked dis & fom in fhds investigaﬁon with Andrea Doucet, another
Compliance Analyst, State Ex #17. Ms, Millex dimusscd the process of her investigation and
" her findings regarding the randomly selected Latu,se patients, as set forth in the Findings of Fact ‘
i this decision, She testified that the Respondent was cooperative during the investigation and
. always provided information th.e-Board requested, Ms, Miller testified that the Respondent was
* hopest éll)out his tﬁemg:diﬁhm activity, did not provide any false information and did not conceal *
any {nformation, \ |
Dareen Noppi;ager, Compliance Manager, Board, testified on behalf of the State. She is
M, Miller’s supervisor, Afier Ms. Miller interviewed the Respondent, Ms.‘NOPpingcr went onto
the SkinSolutions VD wébsite to see changqs 1o the website that the Respondent referred to.
during the telephonie Infervisw. State Bx. #17, pp. 146, 147, In order to see the changes, Ms.
Noppinge:r was required to create at acoount and order I,;atissc: Ms. Noppinger printed soreen
shots of everythmg she obsarved on the website, State Bx. #18 She said that she was not
provided an opportumty to ﬁil the prescription at a local pharmacy, She Lomplsted the health
questlonnahe, which was the same as those completed by the custorers analyzed as part of Ms.
Miller’ 8 inve‘sﬁgat‘ion, State Ex, #11(a), (b); (¢), {¢) and (D); State Bx. #18, p. 165, Ma.

—

Noppinger was req{xired to click on the informed consent in order to proceed and noted that it

sald that the prescriptions ave fulfilled from)

Pharmacy, doing business sjg -

Pharmacy is licensed, State I, #18, p. 172. She was
reciuired 10 pxovidc a photograph abd a Maryland driver's license. State Ex. #18, p. 179, She
had ne personal commwuoahon with any doctor durmg the process. She did receive standard
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ematls thanking her for hier order, and notification that hex Laﬁsée had been shipped, State Ex.
118, pp. 180 184, . |

Ms, Noppinger tesﬂﬁed that she checked the acknowledgements indicating that she could
contact the Respondent at any thme by telephone or emall, and that her prcscripnf)n could not be |
anbmitted until she has folly-complied with ali tequirements inqh'xdin‘g the medical hi;;tory and

gubmisslon of a photograph and a government issued identification to verify hor identify. State

Ex, #118, pp. 180-184.

The Respondent was accepted 45 an expert witness in the safe dispensing of Latisse in a

telemedicine platform -after tostifying about his expcrieuce. He explained the details of his

teleradiology pmunce with NucicusHealth 1 partnesship he has with his wife
ancl his developmant of SkinSolutions MD, When he launched the
SkinSolutions. MD website in 201 3-2014, it sta_u-tcd with,nomprcsgripﬂdn products, and then he

began exploring the prescription of Latisse online, shuce he knew Latisse was in high demend

He alresdy had medical Hoenses {n all fifty states due to his

teleradiology praciice with NoolensHealth, ¥r, Roth, General Connset and Corporate Seoretary

. of SkinSolutions MD, together with outside counsel, researched thc'reguialionﬂ in avery state,

The Respondent noted that therb were dramatic differences from state to state, He explained that
the concept of store and forward technology had been propressing nmonwldc, it isnow
acceptable in fortydwo states. However, the states differ in thelr requirerents; it was diffioult to
pet ;;t:raight-vforward anawets as to wﬁat was acceptable in each state, According to the
Respondcnt, it was always h15 intent to proceed safely and propcrly in every state, and the
régenreh to ensure that accu:red took months, In siafes where &1 in-person evaluation was

required, he sctup the SkinSolutions MD webslte so that Latisse could not b ordered online,
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The Respondent explained that Lutisse h.as no coniraindications, Allergan, the
t;vmer!manufachuer of Latisss, 18 attempting tn.]a&{re it accepted as an over-the-counter iteml
The only side effects have occurmred inla small percentage of people, who have experienoe'd
itchiness, redness and discharge. In all of those cases, the symptotns want away after
discontinued use. In ovder to preseribe Latisse propely and safely, the Respondent explain‘ed he
needs to know whether t};e chstomer hag an acti\;e e.ye infection or glaucoma, Even though
Latisse has no effect on eyse pressuce, he will refer & glaucoma ﬁaﬁ&.}n‘c 1o his/her eye doctor if
hefshe answers the health qnestionnaire in the affirmative regarding glaucomo, ‘When asked how

an individual would know whether he/she hus an notive eye infection, the Respcindent answered

. that thers would be symptoms and the individual would know.

Regarding the ability to' dispense Latlsse in different, statéé, the Respondent testified a

' reprasentative from the Maryland Board of Pharmacy incorrectly told Mx. Roth, upon inquiry,

that the Respondent did not need a permit to dispense pharmacenticals in Ma:yle:nd. Onos he
realized the error, he immediately stopped dispensing Latisge in Maryland. He said he essily

could have sent a preseription to a Maryland tesigient, rather than the prodnet itself had he

‘known. Accordig to the Respondent, eight states out.of fifty do not aﬂqw telemedicine, or at

the very leust, require audiofvisual evaluatior or require a patient to go to a health care facility.

Other giates allow store and forward, The Respondent said he did not ship Laﬁss,e to those eight
states he bﬂﬂf.ﬂlﬁq oi'j their regulations, ’ﬁ:e SlkinSolutions.MD website .is c-lesigncd such that if the
individual ordeﬁné-[;atisse resides {n one of those states, the website will not put the order
thronph, Aqdiﬁnnaliy, if an individuat says she is preguant or breastfeeding, or hes an eye
infection, tha'websltc blocks the Individoal from going wy forther with the n-rder. For the orders
that go through, the Respondent will go into s system that allows hit to pick a pharmacy, noless
the customer lives in & state thet allows phystofan dispensing. In those states, he sends the
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Latisse from s office, Aéco;ding to the Respondent, hl's attorneys attempted to confack the _
Board about whether store and forward telemedicine was p.enuitted b;,xt there is no one &t the
Board that will answer fhose typey 'of questions; they sa:d they could not commoent, Hc sald
when his attomcys rescarched whether store and forward was legal in Maryland, the,y found that
' the State reimbrrses for store and forWard in ophthalmology, tadiology and dermatology nnder
the State Mcdicaid Pro gra;m; 'mereforc thé.y found the preséripticn of Latisse fell undet .
ophmahnology and radjoiagy, and’ presumcd it wes legel, Admrctedly, this turncd out to bo is:L
errar. Ancordmg to the: Respondent, fie and his atiorneys made every attempt to comply. He
tlwught on the advice of counse], that he could dispense Latlsse in Maryland, The Rcspondent
‘now knows that In order to seli Latisse in Maryland, he needs to complete a live audmlwaual
ovaluation of the custorner and ship prescnptlons rather than the product itself, 7
The Respondent explained fucther that ho reviews the health questsonnaue for every order
for Latisse, and n most cases that review takoes Jess than one minute. He opined that the review
of t.he rnedlcal questionmaire on tﬁc WebSolutionsMD website iy a legititmgte resviewl and js all
that is required for the safe pre:;cription of Latisys, Given that'there are no serions
contraimdications in the use of Latissa,‘ the quqstionnﬁire asks all questions ;o NECessAry APProve
'or disapprove an order, | |

The Respondent’s essistant, completed hiy September 11, 2017 renewal

application, She works for Nuclc?usHealth‘ Ms.

lives on the Bast Coayt end bad been
on maternify leave when the Respondent received the remedial plan from the Texas Medical
Board. The Respondent insisted that the etrors on his renswal application resulted from

miscommunication; Ms was unaware of the encounter with the Texas Mcdicﬁl Board

when she returned from maternity leave and he had not updatcd his mtamal oredentialing
. systems to raflect the mformation The Rﬁspondcnt took responsnbﬂity for the faiture to
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communicate with Ms, B and said his apphcation renewal process has changed. He also

sald thaf, at the time, Ms. (F B did not filly understand SkinSolations MD. The

Respondent conceded that Ms. H was authorized to submit the renewal application on hi_é

behalfy he did not :evmw it or submit it himself, ‘The Respondent sad tbat if Ms,

told him the applicatmn requn:ed persnnal review, he ccrtamly would have done so; howcve;r, he
never mtended 0 [xﬂswpresent or concea] anything moludmg s telemﬁdloina practice or the f
samauon in Texas, Acco:dmg to the Resmnctent he now ensures that each applicauon is
reviewed three times, once by the person cqmpletmg fhe application, once by himself; and once
by Mr. Roth. -

Steven Yoclin, M.D.,‘testiﬁed.og behalf of 1I;he' Elt_espongiant,and was acoepted as an expert
in Lattiso, and the salo and prescribing of Lattlse. Dr. Yoelin is board cextified in
ophthalim'ollogy‘ After practi;:ing for several years, D, Yoelin began doing laser oye treatments,
facial injectables and ﬁesﬂictigs, and has been involvet! in thoso areas sinee 2001, Dr, Yoelin
. conducted research for Allergan, who owned the moleculo Biniato;;rost, the active ingredient In
its .giauéomg treatment called Lumigan, now also sold for assthetic puri)oses as Laﬂse‘w. That

resenroh re.véah;d that this glaucetna treatment had the side effoct of oreating long:er,'tixicker
‘ eyolashes. Hypotrichosis, he explained, is the thinning of eyelash;:ss that oceury as people age.
Dr, Yoeiin’é research studied individuals using Bimatoprost as an aesthetic treatment, and
resulted in'a.ll participants growing longer and thicker eyelashes with no edverse events. The
studies showed it to be safe and effective for enhancing eyeiashes, aud it was u]ﬁm‘aiely
| approveci by the FDA to .E;e used for that purpose, Allergan subsequently lannched Latisse for
the aesthetio use of Bimatoprost. According to Dr, Yeelin, Lati‘sse has never caused a serious

complication. Only very rarely, some redness or Irritatlon has oceurred, which completely
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disappeared with. éisconti;med use. Tn Dr, Yoelin®s opinion, the SkinSolutions.MD qucsﬁomaire‘
' gathers sufficient medisal history ﬁar the safe presoribing of Laﬂsso.

Vincent Roth, General Counsel and Corparate Secretary for SkinSolutions.MD a.nd
Nuclausll-}leélﬁl, also testified on behalf of the Respondcnt. He works with physiclan licensing
and Crcdcntif;ling for both entiﬁes. He utilizes many different anurccs‘ includingo outside law
ﬁm:\s to ensite compliancs w1tb every state's laws regrrding Yblamedlcmé _ .

. Mr, Roth said that he made gvery effort io undexstand the laws mMaryland He reforred

to the letter he Wrotc in response to Mr,

s complaint to Ms, Sammons, the Board's
Intake Manager,” In that letter, Mr. Roth seid that Marytand allows for telemedicine in 1:1eu of an
in-person examination a,ud face-ta-fase patient physiﬁ{an relationship, State Bx. #3. This was.
Mr, Roth’s understanding aithe; time, He looked deeper into Maryland law and realized thore
was & “real-time” patient evalnation requuement, However, he also found the Medicaid
regulations ho thought created an exception to that requirement, allowing for store and -forwmjd
in opht'.t;almology, dermatology and xadiology §cw}oes. M, Roth spoke to an ophthalmologist
and & dermatologist who constderad the eyelid to full withm fhe areas of ophthalmology and .
dermatology. After discussion with oﬁtside a&omeys, they conciuded the prescription of Latisse
fell squarely into that exception. See COMAR 'i6.09,49.028(1 6). and .10;3. Mr.h}&oﬂ:m took
responsibility for this erroneous inferpretation and conceded that the Respondent did not
participate in the Maryland Mcdicaid} program. Mr, Roth apol g%;ized for ﬂm‘misinterp_xe{aiion
and irmistc;.d it was not the fault of he Respondent, Mr, Roth was aware that regulations have
been proposed tfmt would allow store and forward, but did not beleve those regulations have yet .

been adopted, Resp, Ex. #15. ' o

7The Jetter appears with the Respondent's signaturd; however, Mr. Roth said he weote It,
o2l




Mz, Roth discussed his communication with the Maryland Bourd of Pharmacy
représcntativa 1 March 2017, He haﬁ come actoss a ons page application for a Maryland
physician dispensing permit). however, there was oniy space on the form to lista Marylanc[
office, which the Respondent did not have, The woman fmm the Board of Phattacy told Mz,

' Roth not to wotry about it, and she would let him know 1f samcthmg was needed in that regard
He had several conversations with tbis woman, but she gever mentloned that the Rcs;mnéent
needed & phyéician dispensing permiit. )

% testified that she assists radiolo grsts in their initial and renewal hcensea

applications in her employment with NuolausHealth To do so, she reviews the ms}st recent re-

credentialing application and other information in the Nucleusiealth database to see if any

information needed to be'updated or changed. When she returned to NucleusHealth after

maternity lesve in June 2017, she was not awatre of the aoﬁpg by the Texus Medical Board, She
| did not intend to falsify any answers; she was sinﬁply nna}véxe. As it tuned out, the |

NucleusHeaith database had not been updatcd Ms. 8 also testified that when she

complcted the Respondent’s September 201 7 renewal apphcahon, she was not aware of
SkinSulutions.MD’s'acﬁvity n Mnryland, NueleusHealth had not been practicing radiolo gy in
Matyland because it Jost its hospital contract with MedStar Health, She was unaware that the

Respondent conducted telemedicine in Maryland, Ms.

application where the Respondent was required ta certify he personally reviewed all responses
and that the responses were true and correct to the best of his knowledge. State Ex: #9, p. 156. -

"Had she noticed, she would haye had the Respondent review the application befors she

submitted it. M. CEEs 8] noted that now, both the Respondent and Mr, Roth review the

insisted that no one instructed her to answer any

3

~ applications before submission. Ms.

questious\f‘élscly and she did not intend t:a do g0, Ms. Cg conoeded that at the thme she
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. ocenaed i March 2017, She did not think to ask the Respondent if there hed been auy updates
* in the interim, She assumed he would have informed ber if there had been,

Argument of the Parfies

comipleted the Respondent’s September 2017 application, the last internal system wpdate had

' ~ The State argued that Mr, Roth's interpretaﬁcn ﬂa‘at‘th(:.Medicaid regulations proviciéd
justification for tha_Responéent’s store and forward prz;cﬁcb in Maryla;ad was logloally absed
and should be‘rcjcctcd in its- entirety, The State cited State v, Price, 820 A.2d, 956 (2003}, a
Rhode Island case which held that reliance upon the advice of counsel was not a defense to a
criminal contéﬁipt charge, The State also cited [Board] v. Eist, 417 Md. 545, 558, . 9 (201 1),

which cited cases that held generally reliance upon counsel was no,justification for failure to

comply with & Judicial order, See, Glant of Md, v, Statels Attorney, 274 Md. 158, 179 (1975);

‘Weaver v. State, 244 Md. 640, 644, (1966). The State insisted the Respondent cannot abdicatc

his duty to coraply with apphoable regulations beeavse of the advig.é of counsel; nor can he
bisme staff foy filing an application with false tnformation, It was the State’s positlon thethe
was required to personally review the information contained in the application and cextify to ifs

truthfulness. He failed t6 do so, and falled to update his systcr}is so that Ms. §

have the most recent in@'onnaﬁon.

Tﬁq State maintained (hét the Board relies upon the i;xteg'rity of its doctors, It receives
vol;iminom renewal applications per year and st be able to trust the in:fonnaﬁan contained
tharcin' the Board sunply dt)es not have fhie Yesources to verify the accuracy and truthfulness of
gack. The State cﬂed Arrorney Grievanee Cammis.sion v Gienn, 341 Md. 448, 478, Which stated
that an attorney cemnot etcape responsibility to his olients by blaming shortcomings o hiy stfcff.

The State argued it is urcle,vant that M,

may have been well mttzndcd anad NpoL .

the ho ding in Kint v. [Boar d), 423 MD 523, 546 (2011), the State malatained n is not :eqmred to
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prove intent, “The term “willful” as-utilized in the Act, requires only evidence that the conduct

oceutred intentionally; there is no requirement to establish fraudulent intent or malice, Thé State

‘smphasized the Respondent delegatéd the completion of his rencwal a'ppb' cation to s st&f'f; he

did not personally review it for securacy or sign it Therefore, his condnet was willful. The
State also zequested that I not place too much emphasis wpon the Respondent’s assertion that he

was always cooperative with the Board; such cooperation is expected and he-deserves no extra

. consideration for doing so. Similarly, the State also asked that 1 not place much weight upon the

proposed regulation that would have rendered the Respondent’s store and forward preserption

process to be.legal, It oited Commmodily Futures Trading Commisston v. Schor, 478 U.S. 833,

 B45 (1986), which states that a proposed regulation does not canstitute an agenay’s interpretation

of his own regulations,® The State maintained it met its burden of establishing al} of its chaxges,

and requested that the Respondent be reprimanded, prohiEitad from dispensing phmmaceﬁticals
throuph the mail !n‘Ma.fyland, and placed on probation 1’:‘0%- six months. Diiring that pario_d of
proh:_atién, the State requested that the Rt;”spon'dcnt be required to pay a fine of ’$5 Q,OOO.{)G,
payable by certified check or money order; The State also raquested that the Respondent not be

permitted to apply for earty termnination of, proha'ition, and thathe be required to respond to futire

 applications truthdully, o ‘

The Reépondent acknowledged that the facts are not in dispute. He argued that hie.
undertook to comply with. the regulations bj consulting many resourees; however, compliance

with afl states' regulations is a mammoth uudfax"taking. Some aljow store and forward, some

raguire real time cvaluatiohs, some do not allow participation fn telehealth at all, It was the

]

" the November 18, 2018 Mixyland foglster, the Storetary of Health probosed to sepeal the exlsting rogulntions,
oot forth in COMAR 10,3205, regarding telehenlth, and proposed new rogalations, Resp, BX. 119, I ndopted, the

new regulations would change the requirement for a real-tlue or audlo or visnal evaluation and aflow other options
inelnding remote medical evaminations, Theproposed regulations would g1t prohiblt the prescciption of medicine
solely based upon axn onling questionnalre, Resp, Ex, #19, )

24

+




.Respondent’s position thut he set up the SldnSoiutions_MD website so that a customer could not

place an order ifhe [wcd ina stata whero suoh telemedicine or store and forward was illegal, He

malntained he made good faith atiempts to comply with-all laws. "The Respondent noted that the

Jaw u Maxylamd is conﬁasmg, the Act xtse}f does not even address zelemedxcme Telcmedwine is

' only mentmned in the regulations. The Respondcnt reasoned that he comphcd with all

app!icable regulations with the exception of the v:equuement for a real-time communication

evaluation ifno prior physielan/patient relationship had yet been established. Hehada Maryland

. license, his website set forth all information regardiné licensure, privacy policies and foes, he

had a procedwre for verifying identiﬁcatit_m, and comiplied with all of the o_ther requirements set
forth in COMAR 10.32.{)5\04 regarding s_tandards for telemedicine, He was always nvailable for
qucstions, and his online patient evaluation was sufficient given the fact that Latissc is 50 safe,
The Respondent ms1sted that he must be able to reasonably rely upon the advice of
counsel. Telemedicine is an e\rolviﬂg araa and, the atiorneys are constantly analyzing the -
regulations in all fifty states, Thc Rcspondent comatﬁred the State's axgumcnt regarding reliance
upon the Medicaid regulations; inslsting that if Meryland reimbursed for store ané forwaxd for

fhe purpose of Medieald in dermatology, ophthalmology and radiology, It was not unrensonable

1o conclude {hat store and forward would be pa'mﬂssiblg. Several attorneys, including My, Roth-

and ontside law firms, coneluded, based on the Medicaid regulaﬁon, that the Respondent was
acting within an exception fo the prohibition of store and forward. Regarding the proposed
regulations, the Respondent agrecd that this case cannot be judged upon a proposed mgu!aﬂon,
but the proposed new regulations constitute one moré ;ndica’glon that Maryland rechgnizes that
gtore: and forward con'stitutes safe technology.

The Respondent strongly disagreed hat violation of telemedicine vegulations constitnted

_ unprofessional conduet in the practice of medioine, especially giveh that there is no good
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defmmon of telemedmine in the statute He referred - to the Bomrd's sanctioning guldelines in
COMAR 10.32,02.10B(3), which sets forth smchomng gwdehnes for immoral or mprofwsmnal
conduct ronsisting of sexual and ethical violations and faifure to complete the xequucd
continuing medical education. The Respondent disputed tht this case involves anything in tiiat
pategory, and n;ainmincd that this was more akin 1o a standard of care cose. ‘He répéatedly noted
that he made a good faith undertaking to comply with the regulations, anc'! only violated l.:mé of
many requirements regatding telemmedicine, He aisr:u noted that no Board regulations re.éarding
the nm;'d for a physician dispensing }gcrmit existed until March 2018, there is nothing in the Act.
| about: the need for a dispensing permit, and Title 12 of the ﬁaalth Occupaﬂons Arﬁclé is
confuging about dispez;sing psr_mi‘ts. - )

The Respond'ent’s poéition is tila‘t he must utilize staff for his licensing and credentialing
processes; the undextaking is jﬁst too big for him to do himself. Although not e:u exense for ti:c
srrots, the Respondent emphasized that the mistales were not intentional. He contended there .
would be no reason to hide the Texas Medical ﬁoard’s fequireﬁ;ent that he partiolpate in
additional contim.ling medical éducation; the acﬂon was not considered to be disoiplinaxy,
According to the Respondent, the misrepresentations were acéidenta], not infeniional oy willful,
The Respondent asked that I place vyeight npoﬁ the cmdibﬂit—y, inteprity and honesty c;f.the
witnesses who testified en his behalf, He asked that [ dismlss the charge undet section 14-
A0A(=)(3)(11) rega{ding'unpmfessit;naj conduet, and section'ld-d()d(a)(&ié) regarding willful
misre'p;asentatlon,l beeatise there is no evidence of either, Ho asked that a non-punitive sanction
be imposed, without permanent probation or }.he mzmmum $350,000,00 fine, He also asked that I
clmsidér the mitigating factors nnder COMAR 10,32.02.098(5), noting that almost all of the

mitigating factors are present, and almost none of the aggravating factors are present,
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Applications oz the Law fo the Facts

14 404(21}(3)(11) Unprofessx‘onal Cona‘ucr In the Praciice of Medicina

The facts of this case were lmdispﬁtcd 1 found all of the witnesses to be credible. ’I'he
State established throngh the Respondent's records of six patieats, that between 2014 and 201 6,
the Respondent prescribed Latisse to those paﬁeatg in Maryland, The Respondan'i did ‘not have a
physician's permit to dispense as reqm‘reci by seetion 12-102()(2)AD(1)(C). When proscribing
Latlsse, the Respondent did not conduct a resl-time auditory or anditory and visuat evalyuation
with Latlsse customess even though he had no prior facedo-face inFe-ractiog, ns COMAR
10.32.05. OSC requires, ‘

. SkinSolufions.MD, of which the Respondent is Chief Exeentive Officer, bas takeu ona
huge undertaking in lts endeavor to prescribe I;atissc nationwide. Although anmhere,pﬂy safe
drug with Ii-ttle contraindications, it is still only aveilable by preseription, and therefors,
prescription of Latisse roust é;)mpiy with ench state’s regulations regarding drug preseription,
Mr. Roth, in conjunction with outside counsel, erroneovsly detertnined the Responéent could
dispense Latisse by mall withont a r&at—ti;ne consultation or andiofvisual conumunication because
of the stated exceptions to stx;re an'd foreard for _darmatology; re}diology and Ophthaln{ology
services defined within COM;\R 10,09.49..0513(1' 6)by T too'k into account that the Respondent.
proccéde:d in pood faith upon. the advice of counsel,.

1 also considered Mr, Reth's testimony that the Boa:xd of Pharmacy gave him no
indlcation, after his inquiry, that the Respondent needed & physician’d permit to dispense

medicine in'Maryland, My, Roth somehow came upon the one page form application that asked

i
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the applicant fo st only a Maryland address.” He had severat Vtelephone conversations with a |
reptesentative from the Maryland Board of Pharmacy, and fnquiced: whetilmr te needed to file
that form even though the Respondent did not have a Maryland address.' Ascording 1o Mr. Roth,
she't;ald him not to worry about it, andrshe would let him know if therg was anything neéded in -

that rega;d. Mt, Rotl heard nothiné further about the jssue. The Maryland Board of Pharmacy

_ closed thp matter'? andvIeferred the case to the Board, Stafe Ex. #13. Thereafter, Mr. Roth

thought the Respondent was in compliance with any dispensing permit requitement in Maryland,
Y agree with the State that reliance npon the advice of counsel cannot be a jnstification for

a physician to violate appHouble Iaw, The torm ‘Hmp'rofessional“ as used in section 14;

404(&)(3)&) is undefined in the appiicable statutes a1-1d regulations. CdMAR 10,32,02.108B(3),

the sanctioning guidelines for physicians, sets forth sanctions for immoral ot unprofessional

conduct in the prastice of medicine conslsting of sexnal violations, ethical violations, and

misteptesentation of continuing medical education credits. The Respondent's conduet did not

fall within eny of these categories, and there is no other mention of nnprofessional conduct in the
sanctioning guidelines. The (l‘.videnca established that the Respondent, through connsel, yhade
efforts to interpret Maryland’s reguiatiqns. He did so erroneously, He proceaded to prescribe
Latisse in conjunction with that etroneouns interpretation in violation of the spplicable statuto and

rogulations, However, he did not commit any act in the practice of medicine that displayed a

) ’ ‘

"The State presented wn Application For Physician’s Permit to Dispense Prescription Dings, with an email from
Dierdra Rufis from the Board, indicating that thiz was the application that exlsted dwring the time M, Roth
indicnted he discovered ihe one-page application form that asked for only a Maryland address. State Ex. #28, Over
the objection of tha Respondant for lnck of authentoation, I admitted the exhibitand indleated I would consider her
objection in my determination rogarding the weight 1o be placed on thiy oxbibit. That form hag a blank space for any
nddioss) it daot nof reguost only & Maryland address, State Ex, #28. Howevet, [ agree with the Respondent that it

. was not properly authenticated, and the emal is confusing regarding the difference betwien the old and new

application sud the old end new regnlations, Idid nof place any weight npon this exhibit. Ifound Mr, Roth's
testimony to be credible regarding the form he saw and his conversations with the represontative.of the Maryland
Board of Pharmacy. : o
1° M B filed n complaint against the Respondent with the Maryland Board of Phatmaoy 48 well,
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lack of professionalism. He did pot act in n manner that was considered to be unethical, I hs

pttempts to comply with state regulations, o configured his website to blook orders of Latisse in .

states that physician dispcusiﬁg is not pexmitied, He complied with all but one of Maryland’s
telemgdicine requiremerts, which is the requirement for a real-time audio or visual evaluation, .

“Unprofessional conduct In the practics of medicginc”.iphcrenﬂy involves an affirmative action

on the part of a physician that displags wuprofessionalism whils practicing medicine. L cannot
conclude that the Respondent’s failure to comply with section 12-102 of the Health Occupat.'tohs '
. artiole and COMAR 10,32.03.05C tose to the level of unprofessional conduct in the‘practice of

medicing, under section 14-404(a)(3)(ti) of the Act.

Howsver, the evidence revealed that on September 11, 2017, Ms. CH gubmitted a

renewal apphcntmn to the Board on behalf of the Respondent. She answered “xm" 1o the
gnestions that asked if any llcensmg authority or disclplinary board bad taken action, inclnding
required education, agajﬂst a medical license, and “no” to the quostion that asked if any

. complaints or charges had been filed ngainst the Respondent or if a'ny licensing board
invcs;igated him, State Ex, #15, p, 188, She answered “no” %o the question 1hu_.t asked ifthe
Resﬁnndent used tekcmgdicine for any purpose in the Tast twelve months,’ State Ex. #19, 1.
193A, She checked the section that certified the Respondent perwnai}y reviewed 4ll responses
iy the appiicatic?n' and all information contained therein was toue and correot 10 the best of his

“knowledge. State Bx. #19, p. 196, However, on June 17, 2017, the Toxas Medical Board

imposed a remedial plan upon the Respondent, which requlted h.un fo complete eight bours of

continuing medical aducation i preseribed subjeot areas Ineluding medical record keeping and
nsk managemsnt State By, #24. Ths Texas Medical Board cnnsidel ed this remedial plan 10 be

norx-dmmphnmry On Pebruary 2, 201 1, following & complaint also ﬁEed by Mr.§

North Carolina Medical Board reqmred the Respondent 1o complete six hours of continuing -
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medical education on the subject of medioal record documentation, Additionally, the

‘Respondent had been practiing telemedicine through SkinSolutions.MD and NuclebsHealth,

R was working for the Respondent remotely from F’]orida when she came
back from maternity leave in Tune 2017" and complsted the Respondcnt‘s.re;x‘ewal applicafion for ‘ l
Maryland in September 2011, In order to so, she utilized the Respondent's most recent
Fecradeutialing applicatio_g and.his' intexnﬂi dutabase used for licensing &I‘ld cradenti:z‘dmgl
Betause she had been ouf on métamity Ieavé, éhe was nnaware that the Texas Medical Board
had investigated the Respondent and imposed & vemedial plan that required continuing medical
edncl.aﬂen on June 16, 201;1. She was also wnaware, that Nosth Carclins had imposed a
requirément of cuﬁtinuing medical education on Februsxy 2, 25 17. Add.itionally, she was
uneware of the sale of Latisse in Maryland by SkinSohutions MD She checked fhe certification..
in the application that required the Respondent to personally re‘.;iew and certify to the truth of the
. infonnation contained therein. 1 fo.lmd'the testimony of the Respondent, Mr. Roth and Ms.

4

8 10 be credible that the Respondent and Mr, Roth now review all applications before

they are submitted,

The X vase clarifies that such false statements constitute unprofessional conduct in the
practiée of medicine. The holding siates, in pertinent part! | .

" In the present case, the Board made no legal error in concluding that Petitioner's
submission of his license renewal application ocoutred “in the practice of
medicine.” We made plain in Banks that, in “considering whethes a physician's
conduct was within the statutory requireraent of “in. the practice of medjcine,’ 2
crifical faotor has boeen whether the condnet occutred while the physician was
performing a task integral o his or her medieal practies.” Petitioner's completion
and filing of his application to.renew his physician's license is unquestionably “a
task Integral to bis ,., practice,” Without a lcense, Petitioner would have no
authority to practice, - ‘ Co

Maoreaver, the Bodxd did not erx in adopting the ALJ's finding that filing a license
yenewal application is sufficiently intertwined with patiént care. We appreciate
thet the Poard must he-able ta xely on the accuracy of information conveyed in
« license applications in order to investigate and determine physleians' fitness o
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practice medicing, A physician’s submission of false information regarding

walpractice claims in license renewal applications impedes the Board's ability to

make accurate determinations about a physician's continued fitness. Although, at

- ‘best, false nformation might merely delay investigation, at worst, false

juformation could form the basis upon which the Board renews or grants a

liconse, potentially to an undit applicant, The Board is entltled to expeot truthful

submissions, prrticalarly with respect to information concerning suits for

malpractice, piven that such suits directly raise Questions regarding a physician's

fitness fo practice. (Internal cltations omitted), '
Kim, 423 MA. at 542,

‘The Respondent, throngh sleppiness‘ and disorganization, caused the submission of false
application responses to the Board. 1 found the State’s argument and the hb!djng n Kimtobe
compelling that fhe Board needs to bs able to frust the veractty and deouracy of its Heensees in
thelr renews! appliﬂat.ions‘ Cleurly, the Respondent is spread too thin and hag taken on more
‘than his staff of attorneys and licensing specialists can handle. He is licensed in all fifty states,
Hie operates a teleradiology practice readiné radiological imaging day and night, eud he is
involved in SkinSolutions. MDY whick involves the prescription of Latisse in fifty states with

different laws that govern telemedicine and physieian medication dispensing, Ho used Ms,

who lived across the country end was just buck from maternity leave, fo file his-

-

renewal application in Maryland, He had not updated his system; she was vnaware of the Texas

Medical Board’s invostigation and nitimate resnedial plan, and Narth Carolina’s requirement for

confinuing education. She was not aware fhiat SkinSolutions, MD dispensed Latigse m Maryland.

The Réspondent delegated the duty oi.?‘ ﬁl:;ng his application without his review to Ms,
which required a certificition to his personal review and to the truthfulness of the responses.

’ Based on this analysis, and the hylding in Xim, T c.onciﬁdé that the R::ssp ondent’s conduct
xegardiné the filing of his September 11, 2017 renswal applicaﬁon,- conséltuted unprofcséional

condvot in the practice of medicine, In violation of Seotion 14-404(a)(3)(il) of the Act, .
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14-404¢m)(28): Failure o Comb{v with the Pravisions of Secfion 12-102 of the Health

Qecupations Article

Tor the reasons already stated, T conclude that'the i{espondent failed fo comply with
Sectidn 12~102(c)(§)_(ii)(1)(6) of the Health Occupatit;ns article, Despite rf,:tiance upon i non-
answey from the Maryland Board of Pﬁmmacy, the Respondént_ dispe-nsed medication in
Maryland without the proper p@nnit; inl violation of Section lﬁ—i 0% of the Health Ocouputions

Atticlo. This constituted n violation of Section 14-404(a)(28) of the Act,

© 14404 (a}(36): Willfilly Making o False Representation When Seeling or Muking Application

for Licensure or any other application related tg the praciice of mediclne,

| Tn Kim, 423 Md, 523 (2011), the Court of Appeals considered whether & physician’s false
statement reparding o pendibg maiprﬂc;icc action on a tenewal application was \yillﬁzl, when the
physician claimed he did so because t_le did rot understand Enélish v_we!l. Citing a' tharough
t_iiscussion ahout the statutory constmctioﬁ of the term “willful” it Deibler v, State, 365 Md. 185
(2001), the Court'of Appcais {n Kim stated:,

WInl” has received four different constructions from the cotnts, The first,

_and most xestriative, is that an act is willfl only if it is done with a bad purpose or ’
evil motive-—deliberately to violate the Jaw, A seeond interpretation considers an '
act to bo willfiut “if it i3 done with an Intent to comumit the act and with &

Kknowledge that the act is in violation of the law." That constriction does not
requize that the defendant possess a sinister motivation, but, like the first
interpretation, it does require knowledge that the act is wnlawful, The third
interpretation “requires only that the act be committed voluntaxily and
intentionally as opposed to one that i committed through inadvertence, accident,
or osdinary neplipence.” Under that approach, “[als long as there is an intont to

. commit the act, there can be a finding of willfalness even though the potor was |
gonseionsly attempting to comply with the law and was acting with the good faith
belief that the action was lawful.” What is required is *an objective intent to +
comimit the act but not necessarily a knowlédge that the act will bring about the
illegal result” Finally ... some courts have gone so Tar as 1o find an uet whilfil
ever though it wag not committed intentionally, but through ovbrsight,
inadverience, or negligence. We concluded that most applications of “wiliful,” if
not all, fell within the third definitlon; & willful act is committed voluntanly and
intentionally, not necessarily with the infent to deceive, (Internal oitations
ommitied)- ‘ .
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15 Kb fho Gourt of Apposls vicat on to noto that it s refeoted that th torm “willful”
required deceitfl or frandulent dutent in attorney grisvénee cases, nd in other civil litigation
and administrative contexts. 423 Md, at 345, T conclude that the tepm “willful,” as used in'
Section 14-404(9.)(3 6) of the Aot regarding willful, ﬁandulent statemnents on an applicatmn,
requires a finding that the art was voluntaty and mtan‘honai but not frandulent or deceitful,

The Respondent utilized Ms, C§ i o camplete his Septembe;r 17, 2011 rengwal

sppHeation, She had heen out on maternity leave until June 2017. She ohtamad the requested
information from the NoeleusHealth database that had not bcen uL;dated Ag aresult of the
ontdated mfomﬁgn,.she-responded to questions on the renewal application falsely, and checked
. the certification that the Respondent personally reviewed all resp.nnse,s and certified 1o their truth
| ang acouracy, Purther, she was unaware 9’;" the telemedicine activity that SkinSohutions.MD
canducied., I blatne this on the Respondent, I found the Respondent’s lack of diligence and the
resulting false application respotises to be_wil'lﬁll, ag the Court of Appeals has ‘deﬁnac'l the teri;x,
and a violatlox of Section 14-404()(36) of the Act.

Sanctions -

The State requested that I propose that the Rt;spondent recelve a ;*apﬁmand, be pmhib'ited
from filling‘ prosriptions by mail in Maryland, be placed on probation for six months without the
© possibility of garly termination of probation, and ifipdse the maxdnum$50,000,00 fine. Md, ‘
Code Ann,, Health Oce. §§ 14—404@) (étpp. 2018); 14-405,1 () (2014); COMAR 10.32,02.094
and T3t COMAR 10,32.02.10, I have conaluded that the State has established a violation of
Section 14»404(&)(3)(11), unprofcsai onal conduct in the prarmce of medicine, Thave conclnded

that the State has established vmianons of Sections 14~404(a)(28) and (36) The violahon of

section 14-404(2)(3)(i) and (36) are the more serlous of the three proven violations, carrying the
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potential for a maxinmm $50,000.00 fine and revocation of his license to practice medicine in

Maryland,
- COMAR 10,32,02,098 sets forth that apgravating and mitigating factors can be

considered in determining a savetion upon a physiclan, It states, in perfinent part;

" B. Agpravating and Mitigating Factors,

. (1) Depending on the facts and circumstances of each cage, and to the extent
that the facts and circuthstances apply, the disciplinary panel may consider the
hggravatmg and mitigating factors set out in §B(5) and (6) of this regulation and
may ir its discretion determine, based on those factors, that an exception should
be made and that the sanction il a partioular case should fall outside the range of

" . sanctions listed in the sanctioning guidelines. :

{2) Nothing In this regulation requires the disciplinary panel oran
administrative law judge to make findings of fact with respect tn any of these
factors. :

(A déparhlre from tile sangtioning gmdeh‘m:a set forth inRegulatwn 10 of

. this chapter is not a ground for any heating or appeal of & dLsmphnﬂry panel
aetion,

(4) Tha existence of one or more of these factors does not impose on the
dismphnary panel or an administrative law judge any rcqmrament to atticulate its
teasoning-for ot exeroising Its discretion to impose & sanction outside of the
range of sanctions set ot in the sanctioning guidelines.

(5) Mitigating factors may includ_e, bt are not limited to, the following:
{a) The absence ofa priot disciplinary record;
' (b) Thie offender selfreported the incident;
{¢) The offender vbluntanly admitted the misconduct, made full disclosure

to the disciplinary panel and wad cooperative during the dlsclplmary panel
proceedings;

(d) The offendet implemented remedial measures to correct or mitlgate the
harm arising from the misconduct; -

(e) The offender made good faith efforts to make restitution or to rectify the
consequences of the misconduct;

+ (f) The offendet has been rchabilitabad or exhibits rehabilitative potentialy
() The misconduct was not premeditated; '
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(b} There-was 10 potential haxm to palients or thc pubho or other adverse
{mpaot; or ‘ .

. (i) The incident was isolated and is not likely to reonr.
. (6 Agpravating factors may include, but are not {imited to, the following:

(1) The offcndcr haga pmvmus ew:c:iual or administrative d:smpimary
history;

(b) The aﬁ‘cnse was comroiited dehbsrately or with gross negligence or
recklessness; .

() 'I'he; offense had the potential for or uctually did cavse patient harm;‘
(d) The offense was part of a patiers of defrimental conduet; '

{e) The offender committed a combination of factuaﬂy discrete offerises
adjudigated in a single agtion;

() Tho offender pursued his or her financial gain over' the patien.t’s welfare;
e Thf:. patient wag asapaomlly vulnarablo,

()] The offender attempted to hide the error or misconduct from patients or -
others;

() The offender concealed, falsxﬁed or destroycd evidenos, ar presented
false testa.mony or evidence;

0) The offender dld not cooper ato wn,h the inveshgahon, or

(k) X Previons attempts to rehabxhtate the offender were unsuccessfol,

In thix casc, a brief diSO‘ﬂSSlOH of both the mltlgatlng and aggxav.a_nng faotors is helpﬁﬂ

b

" Latisse is a very safe drug wﬂh no confraindications. The Respondent‘s actions did not-caunse

har 1o anyone, I faot, the complaint that mggaxcd the Board's investigation came . from a

.competitor to SkinSchtions. M, in an effort to havm its reputation. ‘The Resposident has been

candid throughout the investigation regatding Iis errors in Interpretation of applicable law, and

regarding his carelessnass in delegating the ronowal application process to Ms, Cl

aversight or review. The Board has never previonsly diseiplined the Respondent and he has only

. recstved non-diseiplinary action other states, The Respondent stopped preseribing and '

dispensing Latisse in Maryland once informed he was actiﬁg in violatlon 'of Maryland’s ‘
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rcgulalic;ns. .'I’im Respondent and Mr, Rothl HOW rev.ia‘v every applcation before'suﬁn;issiqm
'_I‘his testivnony was credible aud unrefited, His vioiaﬂon's Wc;re not premeditated, but they were
the result of megligence and in the pmsui;. of financiel gain. -

T have considered the cases .set forth above and the Court of Appeals’ analysis in Attorney
Grievance C’orm;-r 'n of Md. v. Harris, 371 Md. 510 (2002),‘w5ich, while addressing attom;éy
mis.conduci, pmvides: helpful guidance on th(;: purpose of professioﬁai disciplinacy processes. As the
Harris Court noted, the “purpose ofdisqiplb)z{ry proceedings is to-protect the public, not to punish”
the erring leensed professional. Id, at 553 (citnl:io’ﬁs omitted). The severity of the senction depends
on the nature and exterit of the Hoensed pl:afeSsibnal’s misconduct in a given case, 14,

| Consldering all of the evidence in this cage and the aggravating and mitigating factors
that T am permitted to oeiasidar, 1 conclude that the app;npn'ate sunction in' this .case is 2

reprimand and a six menth probationary period, during which time the Respondent should be

* requited to complete continuing medical education related to Maryland law in telemedicine and

physician dispensing as well' as record-keeping, for the amouat of howrs the Board deems

appropriate, I fisther propose that fhe Respondent shall strictly comply with statutes and

- regulations regarding telemedicine and preseription of medication in Maryland, Although the

Respondeni has clearly received significant financial gain from the prcserif:tion of Latisse in
Marytand in a manne'r that was violative of ﬁdaryland iaws, I havr; considered the mitigating
factors and place weight upon the fact that his actions were no"t deliberate and attempts were' .
made to comply thh the regulations regarding telemedicine and physiclan dispensing.. Althc;ngh
no justification, the Respondent relied and acted upén the advi'(;e'uf Mr. Rofh; I find fha:t tobea -
mitigating factor, Reparding the false information on the renewal application, the Rﬁgpondent’s
carelessness led to the Board's gi}stmst of the Res;pondent, and leavesa shadow upon fhe
application and rer{ewal process. This is the primary reason I conelude that u disciplinary
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" sanction is api)roprigta. Althongh the Respondent received financial gain from the prescription

of Latisse in Maryland, a fine would serve only as punishment of the Respondent, The goalina

case such as this is to rémady, educate and provide assurance to the public that physiclans |
Iice;xsec'i by the B‘uard comply with all applicable faws and ;e:alndards. Duie to the existence of
multiple mitigating factors, the lack of harm, aod due to the fe;ct that the Rsspand;:nt’s violations
were the resuit of carelessness and dis nrga:nizaﬁon only, I conclade that the imposition of a fine
wonld not bs appropriate,”

PROPOSED CONCLUSIONS OF LAW

Based on the foregolng Findings of Fa.ct: and Disoussion, Y concludes ns a matter of law

- that the Respondent violated Sections 14-404(a)(3)(iD), (28) and (36) of the Medical Practice Act, .

Ag r result, ¥ conelude that the Respondent should be subject fo a reprisand and probation

period of six months, during whick time he shall be required to attend continuing medical

education in Maryland Jaw regarding telemedicine, prescription of medication and record
keeping as the Baard-d'ce;ms npproprinte, COMAR 10.32.02,09A(3)(a)().
1 further conclude that the Respondent shuul& not be subject to a fine for the oifed
violations. Md. Code An, Flealth Occ, § 14-405.1(a) (2014); COMAR 10,32.02.093)(d).
' PROPOSED DISPOSITION
I PROPGSE that the charges filed by the Maryland Stste Board of Physicians againgt the
Respondent for viofations of S'eptions 14-404(2)(3 (1), (2.8) sod (36) of the Act be UPHELD;

and

Y]
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I PROPOSE that the Respondent be sanctioned by reprimand and a probationary period

of six mouﬂm', dilring whiel time he shall attend continuing medical education in aceordance

with this decision,
My 23,2019 @%Jpﬂ/{ ;é
Date Decision Tssued Susan A, Sinro

' Administrative Law Judge
SAS/c)
#179644

NOTICE OF RIGHT TO FILE EXCEPTIONS

Any party adversely affected by this propoged decision may file wriiten exceptions with
the disclplinary panet of the Maryland State Board of Physicians that delegated the captioned
case to the OAH, and request a hearing on the exceptions. Md, Code Ann,, State Gov't § 10~
216(a) (2014); COMAR 10.32.02.05, Bxceptions must be filed within fiRiment (15) days of the
date of {ssvance of this proposed order: COMAR 10.32.02.05B(1). The exceptions and request .
for hearing must be addressed to the Disciplinary Panel of the Board of Physicjans, 4201
Patterson Avenue, Baltimore, MD, 21215-2299, Attn: Christine A, Farrelly, Executive Director.

A copy of the oxceptions should be mailed to the opposing atforney, and the other party
will have fifteen (15) days from the filing of exceptions to file a writien xesponse addressed as
ghove. Jd. The disoiplinary panel will issue # final order following the exceptions heating or
other formal panel procesdings. Md. Code Ann,, Stats Gov't §§ 10-216, 10:221 (2014);
COMAR 10,32, 02 05C. The OAH.ix not a party to any rcvicw Process.
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ATTACHMENT B

North Carolina Medical Board
Consent Order dated April 27, 2020

State of Illinois
Department of Financial and Professional Regulation
Division of Professional Regulation

‘Consent Order dated June 16, 2020







BEFORE THE
NCORTH CARCLINA MEDICAL BOARD
In re:

Vishal Verma, M.D., CONSENT ORDER

Respondent.

This matter is before the North Carolina Medical Board
(“Board”) regarding information provided to the Board concerning
Vishal Verma, M.D. (“Dr. Verma”). Dr. Verma makes the following
admissions and the Board makes the following findings and
conclusions:

STATUTORY AUTHORITY

The Board is a body duly organized under the laws of North
Carolina and is the proper party to bring this proceeding under
the authority granted to it in Article 1 of Chapter 90 of the
North Carolina General Statutes and the rules and regulations
promulgated thereto.

FINDINGS OF FACT

Dr. Verma was first issued a license to practice medicine
by the Board on or about July 20, 2015, license numbér 2015-
01616.

At all times relevant  hereto, Dr. Verma practiced

diagnostic radiology and telemedicine in California.

Consent Order - Vishal Verma, M.D. Page 1 of 7




On January 31, 2020, after a hearing by the Maryland State
Board of Physicians’ (“Maryland Board”) Disciplinary Panel, the
Maryland Board entered a Final Decision and Order (“Maryland
Order”} .

The Maryland Order contained findings including: (1) that
Dr. Verma dispensed medications in Maryland for over three and a
half years without a dispensing permit in wviolation of Maryland
law; (2) that Dr. Verma committed unprofessional conduct by
failing to conduct telemedicine encounters through real-time
communications in violation of Maryland law requiring such real-
time communications; (3) that Dr. Verma committed unprofessional
conduct by providing false statements on his application to the
Maryland Board regarding investigations and remedial measures
taken by other medical boards; and (4) that Dr. Verma willfully
made false representations on his Maryland application for
renewal about past investigatiéns and remedial measures taken by
other medical boards.

The Maryland Board specifically provided that it was not
opining on whether the underlying care involved in Dr. Verma’'s
telemedicine practice constituted a standard of care violation,
stating: “Dr. Verma was not charged with violating the standard
of care. Panel A, therefore, will not make a determénation on

whether he violated the standard of care by prescribing and
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dispensing Latisse to patients based solely on medical
questionnaires for less than a minute.”

Based on its findings, the Maryland Board concluded that
Dr. Verma was guilty of unprofessional conduct in the practice
of medicine, dispensed prescription drugs without a Maryland
dispensing permit, in violation of Section 12-102 of the
Maryland Pharmacy Act, and willfully made a false representation
when seeking or making an application for licensure.

As a result of the its findings and conclusions, the
Maryland Board ordered sanctions against Dr. Verma, including
that Dr. Verma was reprimanded, placed on pfobation for six
months, assessed a &50,000.00 fine, and ordered to complete
additional, approved Continuing Medical Education courses on
telemedicine, prescribing of medication, and recordkeeping.

CONCLUSIONS OF LAW

Dr. Verma acknowledges the conduct, as described above,
constitutes Dr..VErma’s license to practice medicine being
restricted or acted against by the licensing authority of any
jurisdiction within the meaning of N.C. Gen. Stat. § 90-
14(a) (13) which is grounds under that section of the North
Carolina General Statutes for the Board to annul, suspend,
revoke, condition, or limit Dr. Verma’s license to practice

medicine or to deny any application he may make in the future.
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" PROCEDURAL STIPULATIONS

Dr. Verma acknowledges and agrees that the Board has
jurisdiction over him and overrthe subject matter of this case.

Dr. Verma knowingly waives his right to any hearing and to
any judicial review or appeal in this case.

Dr. Verma, with the advice of legal counsel, acknowledges
that he has read and understands this Consent Order and enters
into it wvoluntarily.

Dr. Verma desires to resolve this matter without the need
for more formal proceedings.

The Board has determined that it is in the public interest
to resolve this case as set forth below.

ORDER

NOW, THEREFORE, with Dr. Verma’s consent, it is ORDERED
that:

1. Dr. Verma is hereby REPRIMANDED.

2. Dr. Verma shall comply with the terms and conditions
of the Maryland Order.

3. Dr. Verma shall obey all laws. Likewise, he shall
obey all rules and regulations involving the practice of
medicine.

4. Dr. Verma shall meet with the Board or members of the
Board for an investigative interview at such times as requested

by the Board.
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5, Upon request, Dr. Verma shall prp%ide the Board with
any information the Board deemé necessary to verify compliance
with the terms and conditions of this Consent Order.

G. If Dr. Verma fails to comply with any of the terms of
this Consent Order, that failure shall constitute unprofessional
conduct within the meaning of N.C. Gen. Stat. § 90-14(a) (6) and
shall be grounds, after any required notice and hearing, for the
Board to annul, suspend, or revoke his license to practice
medicine and to deny any application he might make in the future
or then have pending for a license to practice medicine,

7. This Consent Order shall take effect immediately upon
its execution by both Dr. Verma and the Board, and it shall
continue in effect until specifically ordered otherwise by the
Board.

8. Dr. Verma hereby waives any requirement under any law
or rule that this Consent Order be served on him.

g. Upon execution by Dr. Verma and the Board, this
Consent Order shall become a public record within the meaning of
Chapter 132 of the North Carolina General Statutes and shall be
subject to public inspection and disseminaﬁion pursuant to the
provisions thereof. Additionally, it will be reported to
persons, entities, agencies, and clearinghouses as required and
permitted by law including, but not limited to, the Federation

of State Medical Boards and the National Practitioner Data Bank.
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By Order of the North Carolina Medical Board this the 27th

day of April, 2020.
NORTH O}INA MEDICAL BOARD

By: / o

Bryant A. Muyphy, M.D.
President
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Consented to this the 27th day of April , 2020,

/1L

vishal Verma, M.D.

i

Aincent J. Roth, General Counsel
NucleusHealth, LLC
Counsel for Vishal Verma, M.D.

04/27/2020
Date
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STATE OF ILLINOXS
DEPARTMENT OF FINANCIAL AND PROFESSIONAL REGULATION
DIVISION OF PROFESSIONAL REGULATION

DEPARTMENT OF FINANCIAL AND )
PROFESSIONAL REGULATION )
of the State of Iilinois, Complainant, )
v. ) No. 2020-04062
Vishal Verma, M.D. )
License No, 036-104718, Respondent. )

CONSENT ORDER
The Department of Financial and Professional Regulation, Division of Professional
Regulation. of the State of Illinois, by Vladimir Lozovskiy. one of its attoneys, (hereinafter the
“Department”) and Vishal Verma, M.D., (hereinafter the “Respondent”), hereby agree to the
following:
STIPULATIONS

Vishal Verma, M.D. is licensed as a Physician and Surgeon in the State of Ill-inois,
ﬁolding License No, 036-128916. Said Illinois Physician and Surgeon License is currently in
active status. At all times material to the matter(s) set forth in this Consent Order, the
Department of Financial and Professional Regulation, Division of Professional Regulation, of the
State of Illinois had jurisdiction over the subject matter and parties herein.

Information has come to the attention of the Department that on January 31, 2020, after a
hearing by the Maryland State Board of Physicians Disciplinary Panel, the Maryland Board
entered a Final Decision and Order whereby Respondent’s Maryland medical license was
reprimanded, placed on probation for six m;)nths, assessed a $50,000.00 fine, and ordered to
complete additional, approved Continuing Medical Education courses on telemedicine,
prescribing of medication, and recordkeeping for dispensing medications in Maryland for over

three and a half years without a dispensing permit, for in providing false statements on his
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application to the Maryland Board regarding investigations and remedial measures taken by
other medical boards; and for making false representations on his Maryland applicﬁtien for
renewal about past investigations and remedial measures taken by other medical boards. See
Department’s Exhibit A, attached hereto and made a part of this Consent Order. In April 2020,
Respondent’s North Carolina medical license was reprimanded based on the aforen1enti§ned
Maryland Board's discipline. See Department’s Exhibit B, attached hereto and made a part of
this Consent Order. Th::; allegations set, if proven to be true, would constitute grounds for
suspending or revoking and other discipline of Respondent’s Illinois Physician and Surgeon
license on authority of 225 ILCS 60/22(A)12).

As a result of the foregoing information, the Department and Respondent engaged in
negotiations for an amicable resolution of this matter. During the negotiations. Respondent
acknowledges that should this matter proceed to a contested hearing, the Illinois Medical
Disciplinary Board (the “Board™)} could find a violation of the Medical Practice Act. In the event
that this Consent Order is not approved by the Board or is not approved by the Director of the
. Division of Professional Regulation of the Illinois Departnwﬁt of Financial and Professional
Regulation (“Director™). this acknowledgement shall not be admissible in any proceeding and the
matter will be set for an evidentiary hearing on the merits as if this Consent Order had not been
submitted.

Respondent has been advised of the right to contest charges in the Department’s
Complaint as well as the right to administrative review of this Consent Order, Respondent
knowingly waives each of these rights. Such waiver ceases if this Consent Order is rejected by
either the Medical Disciplinary Board or the Director of the Division of Professional Regulation

of the Illinois Department of Financial and Professional Regulation.
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Respondent and the Department have agreed, in order to resolve this matter, that
Respondent, Vishal Verma, M.D., be permitted to enter into a Consent Order with the
Department, providing for the imposition of disciplinary measures which are fair and equitable
under the circumstances and which are consistent with the best interests of the people of the State

of Illinois.

CONDITIONS

WHEREFORE, the Department, through Vladimir Lozovskiy, its attorney, and Vishal
Verma, M.D., Respondent, agree to the following: :

A. Upon effective date of this Consent Order, 1llinois Physician and Surgeon License of
Vishal Verma, M.D., License No. 036-104718, is hereby reprimanded:

B. Respondent agrees that this Order is formal public disciplinary action of his Ilinois
Physician and Surgeon License which is reportable to all relevant authorities and entities
responsible for licensing and regulation of healthcare providers:

C. This Consent Order shall become effective immediately after it is apbroved by the
Director of the Division of Professional Regulation of the Illinois Department of

Financial and Professional Regulation.

6/16/2020
DATE

orney fér the Department

Viadimir Lozovskiy,

Jofd




/1512020
DATE Vishdl Verma, M.D., Respondent

DA\fE k ; Member, Medical Disciplinary Board

The foregoing Consent Order is approved in full.

DATED THIS _ 29N gayof  June 12020,

DEPARTMENT OF FINANCIAL AND
PROFESSIONAL REGULATION of

the State of Illinois, Deborah Hagan, Secretary
Division of Professional Repulations

Cecilia Abundis ;

Acting Director

REF: Case No. 2020-04062/ License No. 036-104718

40f4






