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RECOMMENDED FINAL DECISION
In this appeal, the Petitioner Copley Dental Associates challenges a $500.00 Reporting Penalty Assessment Notice (“RPAN” or “Civil Administrative Penalty”) that the Boston Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Petitioner on January 28, 2013 for purported violations of the Department’s: (1) Amalgam Wastewater and Recycling Regulations for Dental Facilities at 310 CMR 73:00, and (2) Environmental Results Program (“ERP”) Certification requirements at 310 CMR 70.00 (collectively “the Amalgam Violation”).  The Department issued the RPAN because the Petitioner purportedly failed to submit to the Department a completed ERP Compliance Certification to confirm installation of an approved amalgam separator and other related 
requirements at the Petitioner’s dental facility at 551 Boylston Street in Boston.  RPAN, at p. 2.
On April 22, 2013, a Simplified Adjudicatory Hearing (“Simplified Hearing”) was held to resolve this appeal.
  Without objection from the parties, the Simplified Hearing was conducted by Donald Gomes (“Mr. Gomes”), a Fact Finder whom I appointed pursuant to 310 CMR 1.01(8)(a)(5) and 310 CMR 1.01(13)(i) to determine the relevant facts regarding resolution of the two issues in this appeal: (1) whether the Petitioner committed the Amalgam Violation as set forth in the RPAN, and, if so, (2) whether the Department’s $500.00 penalty for the Amalgam Violation is reasonable.  Mr. Gomes, a staff member of the Department’s Diversity Office, is a certified Federal Mediator and member of the Alternative Dispute Resolution team in the Department’s Human Resources Division, with extensive experience in investigating and resolving disputes.  He had no prior involvement in case.  
In accordance with 310 CMR 1.01(13)(i)(4), Mr. Gomes diligently performed his fact finding duties by meeting with the parties’ witnesses at the  Simplified Hearing and obtaining the relevant facts from them under oath.  Following the Simplified Hearing and as discussed below, he also issued a Fact Finder’s Report setting forth his findings and recommendations. 
 At the Simplified Hearing, the Petitioner’s witness was its principal, Dr. David Badoui,
DMD (“Dr. Badoui”), and the Department’s witness was Anne Brown (“Ms. Brown”), a Compliance Planner in the Enforcement and Compliance Branch of the Department’s Bureau of Waste Prevention (“BWP”).  
On May 29, 2013, in accordance with 310 CMR 1.01(13)(i)(4), Mr. Gomes issued his Fact Finder’s Report based upon the information presented by Dr. Badoui and Ms. Brown at the Simplified Hearing.  In his Report, Mr. Gomes found that “the facts show that [the Petitioner] committed the Amalgam Violation,” but recommended that the $500.00 penalty be reduced to $400.00 because the Department: (1) could not prove that the Petitioner had received the Department’s June 10, 2011 Compliance Reminder Letter (Hearing Exhibit 1) and (2) did not issue its Notice of Non-Compliance (“NON”) to the Petitioner until 14 months later: on September 18, 2012 (Hearing Exhibit 2).  Fact Finder’s Report, at pp. 9-10.  Mr. Gomes stated that the recommended reduction of the penalty “is a fair amount to reflect [the Petitioner’s] late response and compliance [with the applicable regulations].”  Id., at p. 10.     
When they received Mr. Gomes’ Fact Finder’s Report, both the Petitioner and the Department were informed:

(1)
that under 310 CMR 1.01(13)(i)(5) they had 14 days:  until Wednesday,
June 12, 2013, to file any written objections to all or part of the Report, and provide a basis for any objections;

(2)
that they would waive their respective rights to object to the Report if they

did not file any written objections to the Report within the 14 day period;

(3)
that I would accept the Report and issue a Recommended Final Decision

consistent with the Report if they did not file any objections to the Report; and

(4)
that if objections were filed to the Report, that I, in accordance with 310
CMR 1.01(13)(i)(5), “[might] adopt the Report, strike it in whole or in part, modify it, receive further evidence, allow cross-examination of the 
witnesses or recommit the Report to Mr. Gomes as Fact Finder with further instructions.”

Order Acknowledging Receipt of Fact Finder’s Report and Recommendations (May 29, 2013), at pp. 3-4.  
 The Petitioner did not file any response to Mr. Gomes’ Fact Finder’s Report.  As a result, in accordance with 310 CMR 1.01(13)(i)(5), the Petitioner has waived any right to object to the Report, and I will treat his lack of objections as an admission of liability for the Amalgam Violation.
The Department did, however, file a timely objection to that portion of Mr. Gomes’ Fact Finder’s Report recommending that the $500.00 penalty be reduced to $400.00.  Department’s Objections to Fact Finder’s Report (“Department’s Objections”), at pp. 1-5.  The Department objects to the reduction for the following reasons.

The Department contends that the reduction is not warranted because neither the issue of “whether . . . the Petitioner received the Compliance Reminder letter” nor “the [14 month] interval between the Department ‘s issuance of that letter and the NON, are . . . relevant to the issu[e]” of whether $500.00 penalty amount is appropriate.  Department’s Objections, at p. 3.  According to the Department, “[a]lthough [it] chose to issue [the June 10, 2011] ‘Compliance Reminder’ letter to the Petitioner, the Department was not required to do so by the ERP Certification Regulations at 310 CMR 70.00 or by the Amalgam Wastewater and Recycling Regulations at 310 CMR 73.00.”  Id.  The Department contends that the Compliance Reminder Letter “did not serve as a precondition for issuing the [$500.00] penalty [for the Amalgam Violation],” and that it only issued the penalty after the Petitioner received the September 18, 2012 NON and did not thereafter correct the Violation.  Id. The Department also contends that “there is no requirement that the Department issue an NON within any particular time period after issuing a Compliance Reminder letter.”  Id.
While the Department’s position has merit, Mr. Gomes’ concern about the 14 month time lag between the Compliance Reminder Letter and the NON was a reasonable concern.  See Fact Finder’s Report, at p. 9.  In his words, “[a smaller time gap] may allow for better compliance and may assist in the Department’s goal of outreach to its external stakeholders.”  Id.  
However, prior administrative law precedent of the Department requires affirmance of the full $500 penalty amount because that is the minimum penalty that the Department may assess for violations of the ERP Certification requirement.  See In the Matter of Deborah A. Moses, DDS, OADR Docket No. 2009-034, Recommended Final Decision (May 20, 2010), adopted as Final Decision (May 21, 2010), 17 DEPR 236, 240 (2010).  The maximum penalty is $1,000.00.  Id.  As a result, the $500.00 penalty that was assessed against the Petitioner in this case was not excessive and valid as a matter of law.  Moses, supra.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision upholding the full amount of the $500.00 penalty.       
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� Adjudicatory Hearings conducted by Presiding Officers to resolve administrative appeals such as this case are either Formal Hearings or Simplified Hearings.  310 CMR 1.01(8)(a).  “A simplified hearing normally [does] not include the filing of motions and prefiled direct testimony [as is the case with Formal Hearings], unless required by the Presiding Officer for good cause.”  310 CMR 1.01(8)(a)2.  At a Simplified Hearing:





[e]ach party . . . [has] an opportunity to present its view of the disputed issues.  Each party and [its] witnesses . . . appear at the simplified hearing to present [the party’s] case and may offer evidence including statements, documents and papers.  Following a party’s presentation, each other party . . . [has] an opportunity to cross-examine witnesses and to refute the case presented.  All statements [are] . . . provided under oath or affirmation.





310 CMR 1.01(8)(a)3.  “Upon notice or motion by any party, the Presiding Officer may provide an opportunity for a simplified hearing as an alternative to a formal adjudicatory hearing.”  310 CMR 1.01(8)(a)1.  “Any party may [also] request a simplified hearing . . . .”  310 CMR 1.01(8)(a)2.  In its Appeal Notice in this case, the Petitioner requested a Simplified Hearing.  








	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868

MassDEP Website: www.mass.gov/dep 
[image: image1.png]


  Printed on Recycled Paper


In the Matter of Copley Dental Associates, Docket No. 2013-003
Recommended Final Decision

Page 6 of 6

[image: image1.png]