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SUMMARY

& watlands permit for a residential construcrion praject js denied. The prajeet is praposed on a constal -
dune and not in the buffer zone of g constal banlke. The lmdform exhibits the chavacteristics of a coastal dune thal
make it significant to the wefland interests of storm dawmage preveation and [lood control. Tt can move landward In

responae 1o wind and wiler energy acling an if,

Sarah A. Turano-Flores, Esq. (Zisson & Veara) Dennis, for petitioner Truro Conservalion

Commission.
George Poulos, pro se, for petitioner Pamet Harbdr Yacht Clyb, Ine.

Paul Revere 11 Bsq., Centerville, for applicants John Allen and Barbara Cordi-Allen.
Michael A. Leon, Bisq, (Nutter, McClennon, and Fuh LLP) Boston, for infervenor Brooke

Newman,
Deirdre C. Des'mond Esq., Boston, for JDepa:tmem of Environmental Pr atecnan

INTRODUCTION
John Allen and Barbara Cordi-Allen propose a residential conshiction projeet on their
property in Pamet Harbor in Trnwo, Massachusefts for which they need a wetlands permit. The
Departnent of Environments! Protection approved the project, believing at the time it issued the

superseding order of conditions that the project wonld be located ona coastal bank. The Trara
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Conservation Commission and an abﬁttcf, the Pamet Harbor Yacht Club, appealed the DEP’s
decision.” | |

Pi'for to the hearing, the DEP changed its opinion, Tt now agreed with the Conservation
Comumission and intervener Brooke Newman that tﬁe landform is a coastal dune and
consequently, in its view, the project could not be appraved, ’

I conclnde that fhe project is proposed on a coastal dune. The landform exhibits a key
charaeteristic that distinguishes coastal dunes from coastal banks. It can move landward and
reform in response to wind and water action on it. This movement is not as appavent as it would

‘be if ﬁzé Allen's property were located on the open coast rather tl‘tanm the more Shcltr::réd arcz; of
the Mill Creek embayment. Noncthclcs_é, there is a sediment supply available to the dune and
evidence of aceretion. The project does not comply with the performunce standards for work in

coastal dunes and, thus, it is dented.

DISCUSSION
A. Background

The Allens® 24,437 square foot Jot Hes within an embayment of the Pamel River and ifs
fributary, Mill Creel. 'I’h¢ Pamet River crosses Cape Cod in a penerally east to west direction
and opens to Cape Cod'Bay at its westerly end, The embayment is separated from Cape Cod
Bay by a harrier beach system approximately 1300 feet wide on its south side. J;tties have been
constructed on bolh sides uf the inlet. A napow coastal beach fronting on a boal basin near the
Intersection of the Pamet River and Mill Creek forms the western waterfront property boundary.
An ab;_;,gdon:c_d. railtoad bed, 01‘Q§S§§__ ﬂ;é:élr'r_}bzgymeﬁt to the east, landward of the Allens’ property. : -
‘The Allen’s southern boimda;y :‘:‘lbu‘ts,ﬂl_e_l’amet‘River Yacht Club...Ta the north and northeastof ... .

 the Allens’ property lies the property of the intervenar.

appeals of the pier project aro stayid, pending resalfion of praceedings in other conrts,
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" Property elevalions shown an the plan of record range from elevation _8 fo elavation 10.
Tha iﬁgllest part of the pfoperty it af the sontheast comer near an existing drivew_ay. ,’l.“he p_iaﬂ,
however, does not show any elevations of the beach or of the contral partion of the property -
where the majority of the work is proposed. |

The property is moderately to heavily vepetated. Bench grass predomingtes adjacent to
the beach at the northemn porfion of the properiy. A salt marsh lies seaward near an existing pier.
Throughout the middle and northern portion of the properly, rosa rugosa pradominates.

A gravel driveway and turnarvound is crrrenily loeated at the southeastern corner of the
Allens’ property. Seaward of the dtiveway and at the edge of ths “top of bank” a5 shown on the
plan, is the cottage and a small shed at the southeastern corner of the lot, adjacent to the coastal
beach. A pier'extends from g deck into the embayment.

‘The Allens propose ta relacate the cottage and expand its size to 20 feet hy 32 feet. They
further propase 1o canstruet 4 42 foot x 36 foot dwelling witl & 50x 35 foot parage placed kitty
corney off the back of {f. These struciures would have solid concrete foundations. In addition,
the Allens propose a 30 foot x 15 foot in-ground swimming pool, Aclditfoné] stpctures include & '
parch and deck around the dwolling and pool, an extension of the existing driveWay, a septic
system with a concrete retaining wall around the soil absarpfion system, a three fool high
landscaped berm around the northeast comer, #nd additional landscaping along a portion of the
sonthers botndary. |

Accordmg to the plan, construction is proposed w;tﬂun 20 feet of the mean lngh water llne :

dnd Swlthif fliree feet of Wit ig Iabcled “46p of hcmh " All'pr oposed development is within land T
subject m caastal storm-flowape, a protected resource area under the"Acf.- The entira Eifelies T

below clevanon 10 'The coastal floodplain is higher than thei at just helow elevation 12. ;

EP, hts[ari ""'liy has used the 100 yoar cnastzd fland e]avaﬁan a8 mﬂppud by FEMA a8 fhe maximum flood
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The Allens’ project was pending before the Trura Congervation Commission for several
‘years, The Conservation Commission did not act on the proposal because it lacked englnesred
plans. The DEP requested completed plans and the Aflens provided them. DEP initially
accepted the Allens’ characterization of the proporty as a coastal bank and approved the Allens’
proposal. After then Administrative Law Iudge Francis X. Nee (now Administrative Magistrate)
held a prehearing conference and the matter was assigned to me for a hearing, the parties’
technical representatives met at the site in 2001. As a result of that visit, James Mahala, a caastal
geologist with the DEP, formed the opin_ion that the ]andfom'[ an the Allens® property was a
coastal dune and not a coastal hank, The parties then embarked on a protracted éttempt fo settle
(he dispula by revising the praject so that i} could be gpproved. That effort ultimately failed and
(he Allens decided to seek approval for the project as originally appmved by the DEP.

Befors ﬂw hearing, T met the pariies al the property for a view. The live hearing took

' place over thiree days.

B. Regulatory Framework
The Allens' property {s within land snhieot to coastal storm flowags, defined as “land

subject to any inundation caused by coastal storms np to‘:md including that causcd by the 100
year storm, surge of record or storin e.f recard, whichever is greater,” 310 CMR 10.04.  The
wetlands regulations do not establish a presumption of significance for land subject o coastal

~ storn flowage, although it has been found on a case-hy-case basis o be sipnificant to storm
damage p:f-gy_'ehﬁgn and flad c"ﬁ_mtr_’q]. E.g. Matter of Anderson, Dacket No: 95-085, Final SR
Decisiou;-’ﬂ.DEPR'56:(Apri1 R; 1997): Na pérformance stﬂﬁﬂﬁrds’ Tiave beon 15:1'4oiﬁ-111gatéd"fc§"r’ this

FESQUICE ATEA:

The project, as proposed, is to he buill f.ntuely on either a coastal duneora coastal bank

cnt toa cnastal beach A coaﬂtal dnne i deﬁned a8 “any na’rural hill, mound or udge of

i 'd'b}’ wind’ actmn or storm overwash ostal dune
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glsa mesns sediment depoasited by artificial means and serving the purpose of storm damage
prevention or flood contral,” 310 CMR 10.28 (2).
When a coastal dune is determined lo be significani fa the wetlands inferests of storm

damage prevention and fload conirol, the performance standards at 310 CMR 10.28 (3) apply.

Projects in coastal dunes must not have an adverse effect of the dune by:
(a) affecting the ability of waves to remaove sand frora the dune;

(b) disturbing the vegetative cover so as to destabilizs the dune;
(¢) causing any modification of the dune form that would increase the potential

for storm or flaad damage;
(d) interferdng with the landward or lateral movem ent of the duue;

(&) causing removal of sand. from the dune artificially; or |
(f) interfering with mapped or otherwise identified bird nesting habitat.

310 CMR 10.28(3).

A C:Oﬂﬁtﬂl bank is defined in the Wetlands Regulations as “the seaward face or side of any
olovated landform, ather than a coastal dune, which Ties at the Jandward edge of a coastal beach,
Tand éubject to tidal sotion, or other wetland." 310 CMR 10.30 (2). Coastal banks that supply
sediment to coastal beaches, coastal dunes and harrer beaches are per se.signiﬁczmt to the wetlands
interests of storm damage prevention and flood control. 310 CMR 10,30 (1). Coastal banks that
provide a buffer fo npland areas from storm waters are sigmificant o stovm damage preventi on and
flood conirol. d.

o Matrer of Kline, Docket Noa. 99-021, 99-022, 99-023, 99-024, 99-025, 99-026, Final
Decision, 7 DEPR 134,135 (Ocmbcr 16, 2000), ths DEP’s Commissioner adopted a decision hy
then Adminisfrative Law Judge James R. Rooney (now Administrative Magisirate) in :w.ll'.i';.‘fhﬁ@

: céinclu;l'ed thatﬂie ;i(:ﬁyrﬁictqr- in distingnishing whctimr s landform is a'coastal bank or a coastal
- dims is whether the landform *Tias the ability fo move landward and reform itself as a dune, but niot
| uhﬂnk can.” Thc i-andfamu in &line, which alsa is lacated in Truro, was created by the depasition

_of placial mateyial over a dune when armlrmd was constrneted along 1he westen shore of the Capb, '

yanet.r af sand aver, ny-the m’nﬁcm] fill. ALJ Rﬁonay deteumnad timt ﬂlere

A ArNTE
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wag little evidence that the landform was moving landward. Jd. af 137. While there was evidence
of erasion, the materinl lost was not raplaced by a comparable volume of windblown sand. 4. at
138. Ho c;mcluded, thus, that the Kline praperty contained a cnastal bank and not a coastal dune,
ATJ Rooney’s dnalysis was based on his interprefation of the regulatory definitions of coaylal imnk
and coasta) dune [310 CMR 10.32 (1) and 310 CMR. 10.28 (1), respeetively] and of the preamble to
the coastal duna regulation at 310 CMR 10.28 (), which describes the characteristics of a coastal
dune that makes it critical fo the protection of storm damage prevention and flood control, two of
the _weﬂands interests profected under the Aet. Tapply the analysis sel out in Kline to the facts

presented here.

C. Pvidence and Argument

1 ; Withesses

The Allens argue that their project is proposed in the 100 foot buffer zone fo a coastal
bank and that it meets the performance stat-ldal'ds for that rescuice area. They roly onthe -
feslimony of Peter Rosen; Ph.D., a professar a1 Northeaslern Universily and a eoastal geologist.
According to Dr. Rosen, fhie landform at the Allen’s praperty is a coastal bank comprised of
deposits dredged from the Mill River in 1919 and placed over 4 salt marsh. Ti-l his view, no new
sediment source exists to supply sand to this coasta] feature, sand he found no evidence of the |
landward fransport of sand.
The Conservation Commission, the DEP, and the infervenor disagree, Stanley M.
Humipitis testified for fis Congervation Commission. 'Ho s a coastal geologist with Oceonsnd
" Coasfal Consultanﬁ; Iné. and has 27}’eﬁr?:o[' expenmwe in coastal mattcrs .Tames Maha]aw d
constal geologist with fhs DEP and has warked for the wellands program since 1986, Me. o
Humphries and Mr. Mahala opined that the landform js a coastal dune with the ahility fo reform

—-gnd move landward.
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I conelude that all three wilnesses are qualified by virine of their schooling and
experience o tastify aboul the geolapy _of the landfarm on the Allens® property.

Roberi Bednarek also testiffed for the Conservation Commission. He is its secretary and
Keeper of the Records. He filed bopies of the Commission’s records relevant to thig proceeding.

The parties agreed that he need not be made available for cross examination and thus T take his

tesﬁmoﬁy into the record,
2. Formation of Landform

The parties disagrea about how the landform on the Allens® property came 1o be, Dr.
Rascu relied on maps of the area from the late 180078 and early 1900°s that he asserted showed
the praperty, deeds purportedly concerning the property, his “sounding” of the fringe salt marsh
and the properly fo defermine what material lay under the sand, and 3 1992 USUS soils map.
From these sourees he coneluded that the Allens’ property was formerly “high sall marsh” or salt
meadow bordering on Mill Creck. I 1919, he testified, Mill Creek “immedia"rely to the west of
the Property™ was dredped. The dredged spoils, he continued, which were comprised largely of
sand that bléw into the Creek from the barrier beach ta the south of it, were placed on what is
now the Allent’s prapenty, presumab]y {0 profect 111@ railroad. This aceounted for a layer of sand
over ealf marsh peat. The sand layer js thinnest néar the blaachﬂnd ranges between four to five
{eet thick toward the northern property boundary, according to Dr. Rosen.

Mr. Hompheies and My. Mahala were of the opinion that the ] andform is a coastal dune
fomwd ﬂu ough natural pmwsses Ahhough tha property Is mhuwly J]at 1t nonaﬂle}ass exhﬂnts
mound type dunc topngmphy, accordmg to Mr Mahala The sediments on s:te were

characiensnc of thaqe moved by wmci or wave aclion, M. H nmpimes testifi cd that the propcrty

rises about 15- 'JO fcet fmm thc coast@l bcach and slapes down toward the northwest, fnthe

ity of the Newman propesty. He also explained that in a barrier beach enviromment such as

"0VE Iandwardnvar marshos th_ét_ typically are present landward of a barrier beach.
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Some of the evidence offered by Dr. Rosen and by Mr. Fumphries and Mr. Mahala
concesning the characteristics of the sediments on the property was inconsistent. Tdo not delve
into these inconsistencies, however, because in the end all agree that sand pfed ominates,
alﬂioﬁgh ihey disapree about its source.

I conclude that 1 need not sort out the conflicting views ahont the origin of the landform
on the Allens’ properly.* Mr. Hunphries and Mr. Mahala share the opinion that, even if Dr.
Rosen's theory about the origin of the landform ig correct, the landform currently funeiions as 4
caastal dune and thug meats: the deﬂaiﬂoﬁ in 310 CMR 10.28 (2). No matter how the landform

wag created, | must decide whether it sorves The wefland interesta of storm damage provention

 and ﬂond contro] in tha manner a dupe does.

If the landform is comprised of artificial {ill, I must decide whether it serves the purposos
of storm damage prevention and flood conirol in order fo detenmine if it meets tho dEﬂniLion ofa
coastal dune at 310 CMR 10.28 (2). If'the landform formed namrally, the wetlands regulations
presume that if is significant to storm damage prevention and flood control. 310 CMR 10.28 (1).
’ The Allens maintain that the landform does not function as a coastal dune, If'they are correct,

then the regnlations allow for a notice of nonsipnificance to {ssue and fhe coastal dune |

performance standards would notl apply 1o the Allens” project. 310 CMR 10.24 (3).

Accordingly, 1 1_1!111 ta the evidence concerning how the landlorm fimctions.

3. Whether Landform Fanctions as 8 Coastal Dune
- Accordinig 1o Dr. Rosen, the lindform af the Allens’ pmperty dacs'not exhibit those diine
churacteristios that would causo i fo serv e fferests of stocm damage prevention and flood
 conteel” e testified thet, altiough he had fniially dotermined that the site “conld contéin® &

dune based upon the sediments and the vegetation, he later decided that it did not. Dr. Rosen

estified that the topography was distinetly flat with na clear hill, ridge, or mound adjacent to The _
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beach, no foredune existed, and o indication of sand accumulation or of landward fransport of
sand was present. He nlso testified that thero wera 1imes when a coastal bank was not apparent
because of finotnations in the coastal heach, On these occasions, hé wonld consjder Jand subject
to coastal storm flowage to be The only Tesonrca area on the Allen’s property.

I addition, Dr, Rosen testified that there was no engoing offshore sonree of sand
(westerly from Mill Creek) or an appreciable lonpshore sonrea of sapd (parallel to the shore in a
north {a south direction) to resupply the beach. He sampled the sediments fram the bottom of
Mill Creek in front of the property and found primarily blackened organic maierial. Dr. Rosen
interpreled this to mean that sand from the barrier beach south of the property did not cross Mill
Creek to be deposited on site by wind or wave action. Tn his view, the dredged spoils that he
opines ware deposited in 1919 are recirenlated amang the fovw properties bordering an Mill
Creek and no new sand enters the system.

* In his divect testimony, Dr. Rosen stated that Mill Croek “inunfﬂiafely to the west of the
Property” wag dredped in 1919, He characterized the sed_hne,ut as comprised of moderately well
sorted quartzose sand, that is, iz dune-like material. Under cross oxamination however ha
testified that he was actually referring to the mouth of Mill Creek northwest of the property
where the southemmast tip of a sandy area formed at the conlluence of Mill Creel and the Pamet
River, Thus, his direct teslimony states that “the sand that is infilling the Mill Creek channel
today 1s derived from the barrier heach as would the sand that fnfilled the channel in 1919,” but
he miendcd In Iefm' 10 ﬂls portmp'of 1h§ bm‘n er beach by tha ¢ onﬂuﬁncc IIe tesnhed ihat ‘a idal

) currents wonld noi cmy s.and m;o Mﬂl Creek by the Allens pmperty
M. Hnmphme 7and_1_?_v_{r.‘ I\__{I@gﬂ& share the opinion that, even if Dr. Rosen’s theory about
_the origin of the [andform is con:ect; ﬂlﬁ ié;c]forfn cmmnﬂﬁy fmvlrcﬁon-s asa dﬁnc and thus.meata

the definition in 310 CMR 1028 (1), They maintain that evor if dredged material was placedon ..

Tat s A T e
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the property in the past, sand accretes onto the property now and conributes to the landform’s
ability to reform.

M., Humphries stated that changes in the property’s topography convineed him that it is a
coastal dune. He noted that Sﬂn;_i has accreted by the Allen’s existing deck and pier oﬁcr the last
scvcratl years, although there were signs of erasion at other locations. Langshore transport
ocours when sand enters Mill Creek via currents, is clepdsited along the beach in front of the
Newman and Landis properties, and erodes and is deposited on the Allen’s property.’ Mr.
Humphries posited that tho gali marsh near (he pier offered some protection that conteibuted to
the build up of sand in that Tocation. Tle observed a dune scarp of yarying heights along the
Landis, Newman, and Allen proiaerfies, alﬂmugh it was sometimes obscured by dobris. Henoted '
that the scmp was less appzﬁ‘ent near the Allens’ pier at the same location where Dr. Rosen said
the coastal hank disappeared.

Mr. Huraplries testified that sand is transported to the coastal beach as well as landward
across the dune &Lﬁﬂg storm events. Wave action is not necessary o ‘Itrzmsport sand aceording to
Mr. I—Iurﬁphrics; instead, riuring lower energytstnnn aVeﬁts sand hecomes “enirained™ in the
waler column and cmﬁedalandward. As the water recedes, sand is deposited on the dune. He
submitted photographs of winter storms during 2004-2005 showing evidence of overtopping und
overwash on the dune. Mr. Humphries also referred 1o a photograph of a significant storm in
1987 that showed the entire Allen praperty under water. e acknowled ged tha accretion ﬁas
not as obvious Iandwardof the duneﬂtcﬁ, butmmntamﬁd thai Sanclaccmnulated ACTOSS T.he

dune’s surface.

He Al testified That sand from the beach is h’anSpoﬂe 4 onto the propbrtv by northwest

and southwest winds during the winter and summer seasons, respectively. As the dune erodes,

nj _smn s closing brief at 4-8. . \
qadis; Neéwman, and Allan pmparuus abul the cﬂasml benach along. Mtll Creek north of ',hu Yncht Club
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he testified, sand is resupplied to the beach. Wind also acted, according to Mr. Humplries, fo
rework the form and location of 'ﬂrwe dune, When wind acts on a coastal bank, he testified, it only
erodes the banl, |

Mr. Humpbries mﬂin_tainad that the landform retained the ability.to refonmn and move
lanciward but noted its relatively shellered location and the absence of major storms aver the time
he had 'obsefve_c! tha site. | Nonetheless, iﬁ his view, segments of the beach and dune had eroded
over time, He stated that tha velocily zone houndary was located near the town boat ramp and

 thus near the Allens’ property. He observed indjoaﬁbns of water movement and wave energy
neross [he site above the dune scarp, including a lne of dead vegetation and large piéccs of
dehris depesited on the dune. He testified that the patfern of vegetation and dense wrack was
indicative of averwash rafher than rising floodwaters despile the absence of an averwash Jabe or
channel. Hao also opined that dead cedar (rees and dune veperalion in the depression toward the
northwest cormer of the property wan likely the resull of salt water ponding there,

Dr. Rosen dispoied Mr Humpinies” isstimony régm‘ding slorm impac_ts. Ho tostified that
he had oiiscwqd only organic wrack and debris that floated landward after “minor flooding.” I-.Te.
stated that he had not obsgrved evidence of sediment transport or of any ontwash depasits.  Dr.
Rosen found it “highly unlikely™ that wave action or moving ‘water would earmry sediment onfo

“the property, Dr. Rosen :interbmtcd the 1987 phatograph o show flooding resulting from the
rising tide level, and not significant wave action, He considered his interpretation {a be
sonsistert with what ha would expect 0 300 i, fhis exvicomnent whero the i, orshe .
' VHJ}ii.l.ltGmlptcd d;stf-mu, a wac cﬁﬁtfévcl, is Ii_mit.e”cl, - '
— Mr. Mahala conc.:urfed with Mr. Humphries® observations of a duns searp and ovidence of
.Eit;él'eﬁ011 11earvt1§§ pier. Bolh witnesses agreed thét A soaqﬁ is & tsmporary erosional featm'e

indicative of'a dune and thai a scarp may hot be apparent at titnes when wind movc.s aver it and
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smoothes it out. Mr. Mahala deseribed the vise in elevation as one maved landward of the
coastal beach as indicative of mound—type topography Typical of a caastal dune.

According to Mr. Maliala, the coastal dune éxlpplies sédjment to the coastal beach, which
enhances its ability to dissipate wave energy. It also buffers the eﬂ’ect& of flooding on inland
areas becanse it is higher than the beach. The dense vagetative cover also would reduce the
?elocity of floadwaters, He noted thal caasial banks cannot necrete, but can only erode. He
explained that coastal banks do not derive sediment from a eoastal beach naturally. Mr. Mahala
opined that because (he landform on the Alleny’ property does dcerete, it cannot be a coastal
bank. He fhus found Dr Rosen’s testimony regarding the coastal bank’s “disapfa-carance“ tobe .
more 'ticscriptivc of a coastal dune. |

Mr, Mahala also observed sediment from the coastal beach on the Allens’ pfoperty, _
which he concluded was deposited there by wind and wave aotion. Storm waters wonld move up
ihe dune searp, eroding it, and then cacry the sediments landward, reforming ﬂw done. He
testified that waves smaller than the three faol wave thal defines 4 velocity zone would b'é.
suﬁi&eﬁt tc'rhﬁve séciiiﬁoﬁt Ian.d canse erosion. He deseribed the nmmhaf 'tbe- Pamet Riveras
dynamic area, noting that over time the moulh of the River hay moved. The Town bost Tamp is
‘located adjacent fo the Landis property, at the confluehee of Mill Creek and the Pamet River.
According to Mr. Mahala, waves entering Mill Creek from Cape Cad Bay via the Pamet River
can be both deflected and refiacted by the ramp, which contributes to the cancave shape of the

beach.

This wave 4cuon, as well as tldal currents, also prowdcs a sedmle,nt sourcc & for the coastal

---beach emd coasta] dune In Mr Mahalﬂ s opmmn, s'md entors the mouth of thc Pamet ch,r 'mc]

is drawn in towards Mill Creek. He referred a license application su’bmjtted by the Town 1o

 dredge the Pamet River, including the boat hasin in front of tho Allens’ PTﬂPéi'fy as evidenco Of
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1o the south of the Allens’ property. The elevations within tﬁe area fa be dredged vary from
approximatoly & feot ahove MLW to 1.5 fest abave MLW. My, Mahala testified that if Dr,
Rdsen’é gral samples were aken from the lower areas, this wonld explain why the sediments
were organic material and not s&ud. He explained that the currenf in Mill Creek would likely |
prevent the build-up of sand in the deepest part of the basin. During storm  events, héwwer, sand
would be availahle to movs up onto the begeh and onto the dune when it was flooded.

The Allens make much of the fao! thut in 2 1993 decision the DBP found the only
resourcs area orl the Allens’ properfy was land subject to 'cé:ast&I storm flowage, and that, 1'11; 119
S0C, it agreed wh;h the Allens that'the property contained a coustal banle, The basis [for the 1993
decis{on' (w]ﬁc]{ is no Idngér‘fri effé.ct)”ié' 1in}:-kj.§Ta.i11;:d; Mr Malm]a testified canvinciﬁély about
the factors that influenced him 1o chanpe his opinion, after he issned the superseding order of
conditions and affer he had reason to more closely examine the landform. Cons;:qucutly, Idonot
atiribute any weight fo these earlier deci's_ions.

In the end, I am more perspaded hy the tcsﬁmoﬁy af Mr. Humphries and Mr. Mﬂhal_a than
that of Dr. Rasen, I view Dr. Rosen’s observations of a fluctuating coastal beach and
disappearing coastal bz:uilc to ba more in kec}aing with changes to drne form and volume aver
time becanse a coastal bank does not reform J’tszlalf. 1 find his explai,nation for the scene in the
1087 photograph ta ba more detailed than Mr. Humplm'és and certainly plausible. Nonetheless,
even if the picture shows tidal aotjon not waves, it conld hf__we been taken after waves strucl the
ploparty It is nol eonclusive evidence of either side’s position.

| I am not perquaded by Dr. Rose,n 5 remterpretatmn of his written d:ract testimony - -
) concarmng the sedlmcut Seurce for the purported IQI 9 dradgmg or for the locatmn of qand that
may infill ihe Mﬂl Crebk today Aside from the mconsrlstency in his tcsﬁmﬂny, if e wanted fo

ish that gl;mgntglqn_yed frgm__ﬁthe sandy areas by the confluence did not move imo Ml

10 tho Aliens’ property, then he neoded 1o nndetake a moe sysfematic
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sampling within the basin. I an more persuaded by Mr. Mahala’s testimony concerning the
planned dredging within the entire Mill Creek basin and the dredging application he submitied
showing considerable materjal to he dredged and dredging I;)cﬁtions near the Allens’ i)]'opcrty.
Moreover, Dr, Rosen’s emphasie on the sbsence of a sediment source as suppert for his
conclusion is puzzling in some respects, | am aware of strefehes of the coast on Cape Cod where

structures such .as jeities have interfered with sediment tra;:tsport so that g coastal beach and
coastal dune system is effectively “starved’ of its sediment source. Under such oircumstances,
the scciimcnt exchange oconrs within g closed sysiem, yet the landform does not necessarily
cense to be a coastal dune.

.T..ﬁnd that the landform exhibifs unduolating mound topography, although it may not be as
pronounced as al other locations that face directly on Cape Cod Ray. 1 find thal theve is a dune
scarp, which is often obseured by wrack and that is less pronounced near the Allens’ pier, I also
find that the Jandform is comprised of dune-like sediiments.

I find that sand accumulatos on the property and is transparted landward. Sand is carried
info Mill Creek by eurrents and is carrled onfo the coastal beach and coastal dune by maving
water, particularly during storm events. Sediment aleo is carried by wind. |

I find that the landform has the ability to he modified by wind and waler and to move

landward. Kiine at 137. Accordingly, I conclude that the landform on the Allens’ property s a

constal dune that serves the wetlands interests of storrn damagge prevention and ﬂood conlrol,

4 Whethel Prulect Meets Pcrfonnance btandardq _

fad _T..

Dr Roscn conceded that 1f 1he ]audform isa coastal dune the A]lens pmp(zsed pm]cct :

doeq mt meet the pcrfbrmsmcc stﬁndards at ’i 1 O CMR 10 28 (3) Consequenﬁy, there is no real

dmputc on that pmnt Accordingly, I need not examine the detailed evidonce offered by Mr.

ITumplmes and Mr. Mahala reparding why the project should not be appraved. 1 conclude z‘hai

;Ienq pmposcd pI’QjEGt does not mest the performance s.t'mdards
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I note that some testimony preseated at the heanng, pmﬁéulaﬂ}' that concerning
qbsérvaﬁcms made at the view, strongly suggosts that the extent of coastal beacli and coastal
dune on the property has altered sinee the proj ect plans were initially prepared in 1996.
According to My. Humphries” comparison of two plans used to measure the ares Jost between
MI—TW i 1972 and MITW in 1999, the coasta] baach is erading at a rate of one to three feet per
year, Dr. Rosen diaputed Fumphries’s opinion based on his site observations over the last four
years and average relreat rates of ocoan-facing Massachusetts shotelines. Although I noed not
discuss the diﬂ"rswnccs in any defail becanse of my findings above, the differences male it Tikely
that some portion of the work is pmposed on the coastal beach, Flu‘thcrmorc, even il 1 agreed

_ with Dr. Rosen that the landform is a coastal bemlc, itis hlccly that some pmrhon of thc worle 18
located on the hank’s face. Thus, allernate bases may _exist_:Fm' not allowing the project {o go

Yorward.
NISPOSITION

The Allen’s proposed project is denied.
| NOTICE
Thm decision i 8 recommended final decision of (he Administrative Maglstrale. 11 hag
been 1ramzmttcd to the Commissioner of the Deparfment of Environmental Protection for his
final decision in thiz matter. “This decision is ﬂmrefore not a final decision subject fo

raconsideration and may not he appealed o iho Supr:nor Comt pursumt 1o ML.GL.L. ¢, 30A,

......

I TR

' §} 4(1) Thc Comnnsmoner 5 ﬁnal daclsmn is Subjﬁct 10 nghtq oi‘ reconSJdBration and comT

-,__,_-
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decision or any portion of if, and no party shall commumieate with the Commissioner’s

office regarding this decision nnless the Commissioner, in his sole discrefion, directs otherwise.
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