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SUMMARY

& watlands permit for a residential construcrion praject js denied. The prajeet is praposed on a constal -
dune and not in the buffer zone of g constal banlke. The lmdform exhibits the chavacteristics of a coastal dune thal
make it significant to the wefland interests of storm dawmage preveation and [lood control. Tt can move landward In

responae 1o wind and wiler energy acling an if,

Sarah A. Turano-Flores, Esq. (Zisson & Veara) Dennis, for petitioner Truro Conservalion

Commission.
George Poulos, pro se, for pefitioner Pamet Harbor Yacht Club, Ing.

Paul Revere 111, Bsq., Centerville, for applicants John Allen and Barbara Cordi-Allen.
Michael A. Leon, Bisq, (Nutter, McClenmion, and Fuh LLP) Boston, for intervenor Brooke

Newman,
Deirdre C. Des'mond Esq., Boston, for JDepa:tmem of Environmental Pr atecnan

INTRODUCTION
John Allen and Barbara Cordi-Allen propose a residential conshiction projeet on their
property in Pamet Harbor in Trnwo, Massachusefts for which they need a wetlands permit. The
Departnent of Environments! Protection approved the project, believing at the time it issued the

superseding order of conditions that the project wonld be located ona coastal bank. The Trara
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Conservation Commission and an abﬁttcf, the Pamet Harbor Yacht Ciub, ap}iﬁ&_lﬁd the DEP’s
decision.? | |

Prior to the hearing, the DEP changed its opinion. Tt now agreed with the Conseryation
Commission and intervener Brooke Newman that the landform is a coastal dune and
consequently, in its view, the project could not be approved, '

I conelude that the project is propoesed on a coastal dune. The Jandform exhibits a key
characteristic that distinguishes coastal dunes from coastal banks. 1t can move landward and
reformn in response to wind and water action on it. This movement is not as apparent as it would
be if fhe Allon's property were located on the open coast raflier fhan in the moro sholteréd area of
the Mill Creelc embayment. Nonetheloss, there is a sediment supply available to the dune and
evidence of accretion. The project does not comply with the performance standards for work in

coastal dunes énd, thus, it is denied.

DISCUSSTON
A. Backgronnd

The Allens’ 24,437 square foot Jot lies within an embayment of the Pameol River and its
tributary, Mill Creak. Th¢ Pamet River crosses Cape Cod in a penerally east to west direction
and apens to Cape Cod'Bay at its westerly end, The embaymenti ig separated from Cape Cod
Bay by a barrier beach system approximately 1300 feet wide on its south side. Jetties have been
constructed on bal}{ sicies uf the inlel. A narrow ooastal beach fronting on a boat basin near the
Intersoction of the Pamet River and Mill Creek forms the western waterfront property boundary.
An algglgdoilcd. railtoad bed cl'Qﬁsés_ﬂ1e_¢iqu§ymcﬁt to the east, landward of the Allens’ praperty. :
‘The Allen’s southern boﬁnda;y E‘Ibu_ts.tha.l'a,met.Rer Yacht Club..To the north and northeast of ...

the Allens’ property lies the projaarty of the intervenar.

ap
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- Property elevations shown on the plan of record range from elevation 78 fo elevation 10Q.

The iﬁglxest part of the pfoperty is at the sonfheast corner near an existing drivew_ay. I"he p_}au,
however, does not show any elevations of the heach or of the contral partion of the property -
where the majority of the work is proposed. |

The property is moderately ta heavily vepetated. Baach grass predomingtes adjacent to
the beach at the northem porﬁoﬂ r)f the properly. A salt marsh lies seaward neay an exisling pier.
Throughout the middle and northern portlon of the properly, rosa rugosa pradominates.

A gravel driveway and tumaround is currently located at the southeastern corner of the
Allens’ property. Seaward of the driveway and at the edge of the “top of bank™ as shown on the
plan, is the cattage and a small shed at the southeastern corner of the lof, adjacent to the coastal

beach, A pier extends from g deck into tho cmbayment.

The Allens propose to relacate the cottage and expand its size to 20 feet hy 32 feet. They
further propose 1o construct a 42 foot x 36 foot dwelling witl a 50x 35 foot parage placed kitty
corney off the back of it. These struciures would have solid concrete foundations. In addition,
the Allens propose a 30 foot x 15 foot In-gronnd swimming poat, Additfmm‘] structures include a '
parchand deck around the dwelling and pool, an extension of the existing drichaf, a septic
system with a concrefe retaining wall around the soil absarption system, a three foot high
Iandscaped berm around the northeast comer, and additional Jandscaping along a portion of the
sonthern boundary. |

chording to the plan, construction is proposed within 20 feet of the mean high water line -

sind wlthis fhiree feaiof Viliat is labelad “I6n of ank.” Aﬂ"pmpdééd'a‘evelaﬁmem is within lmd "
subject -_'f_@bb;ﬁstgl»"stéﬁi:i"-ﬂowagc; a proteciad feSﬁuTéf;‘ aren UAder the Aot ThE antire &fe liés

below élevat_ion 10. The coagtal floodplain is higher than thaf at just below elevation 123

. T "EF hlslorfcally has nsed Iha ]00 year cogstal flond elevation &g mﬂppud hy FT‘MA a4 the maxinnmn flood
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The Allens” project was pending before the Truro Congervatian Commission for severs
years, The Conservation Commission did not act on the proposal because {t lacked engineered
plzms._ The DEP requested completed plans and the Allens provided them. DEP initially
accepted the Allens” characterization of the proporty as a coastal bank and approved the Allens’
proposal, After then Adminisirative Law Judge Francis X, Nee (now Administrative Magistrate)
held a prehearing conference and the matter was assigned fo me for a hearing, the pf_a,rties‘
technical representatives met at the site in 2001, As a result of that visit, James Mahala, a coastal
geologist with the DEP, formed the opinion that the ]andfom'l’ ont the Allens® property was a
coastal dune and not a coastal hank. The parties then embarked on a protracted éttempt to settle
(he dispute by revising The projeci so that if could be upproved. That effort ultimately failed and
the Allens decided ta seek approval for the project ag le‘iginE}H}" approved by the DEP.

Befors ‘Lhe hearing, I met the parlies al the property for a view. The live hearing took

" place over three days. |

B. Regulatory Framework
The Allens’ property {s within land subject to coastal storm flowage, defined as “land

subject to any inundation caused by coastal storms wp tolamd including that caused by the 100

year storm, surge of record or storm of record, whicliever is preater.” 310 CMR 10.04,  The

wetlancds regulations do not establish a presumption of significance for land subject fo coastal
_storm flowage, although if has been found on a case-hy-case basis {o be sipnificant fo storm

damage prgyehﬁpn and flocd cbnir_'o_]. E.g.,'"Mgrte_r of Andersan, Dacket No: 95-085, AFi\ns’;l- SRS

Decision; 4 ]JEPR-.SS"(ApriI R, 1997). Na pérforinance staﬁﬁﬁrds’ Kiave been ﬁ]k‘oﬁﬁﬁlgatéa"fgr’ this

LESOUTCe ArcA.

The project, as proposed, is to e buill entirely on either a coasta] dune or a coastal bank

: adj'tcent foa coastal beach A coastal dune i s deﬁnEd as “emy na’rural hill, mound or udge of

_; sodiment landward oFs coastal Boaoh d‘ﬂPWi‘fd by wind. E‘Ctm“ ar storm overwnsh
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also means sediment deposited by artificial means and serving the purpose of storm damage
pravention or flood control.” 310 CMR 10.28 (2).

When a coastal dune is determined lo be significant ta the wetlands imérests of starm.
damage prevention and flood eontrol, the performance standards at 310 CMR 10.28 (3) apply.
Projects in coastal dunes must not have an adverse sffect of the dune by: .

() affecting Athé ability of waves to remave sand frorn the dune;

(b) distirbing the vegetative cover so as to destabilize tho dune;
(¢) causing any modification of the dune form fthat would increase the potential

for storm or fload damage:
(d) inferforng with the landward or lateral movem ent of the dune;

(e) causing removal of sand from the dune artificially; or .
(f) interfering with mapped or otherwise identified bird nesting habifat.

310 CMR 10.28(3).

A (;OﬂS'Cﬂ] bank is defined in the Wetlands Regulations as “the seaward face or side of any
olovated landform, other than a coastal dune, which Hes at the Jandward edge of a coastal beach,
fand éubjcct ta tidal setion, or other wetland." 310 CMR 10.30 (2). Coastal banks that supply
sediment to caastal beaches, coastal dunes and harder beaches are per se significant to the wetlands
fnterests of storm damage prevention and flood control. 310 CMR 10,30 (1). Coastal banks that
provide a buffer to upland areas from storm waters are S] gﬁiﬁc,ani 1oy storm damage prevention and
flood control. 7d.

n Matrer of Kline, Dockst Nog. 99-021, 99-022, 99-023, 99-024, 99-025, 99-026, Final
Deéision, 7 DEPR 134, 135 §0ctobcr 16, 2000), the DEP"s Conmissioner adopied a decision hy
then Administrative Law Judga James R. Rooney (now Administrative Magistrale) in whi e . (fftesle

. c;included thatthe :lieyrfactq;' in disﬁngLﬁsh{ng whetiwr 5 landform is weoastal bank or a coastal
- dune is whether the landform *has the ability to move landward and reform ftself as a dune, but Tiot
| 8 bank, can.” Tﬁé- i-andfmm in &line, which alsa is Jocated in Truro, was created by the depasition

ver a duna when ﬁl‘ﬁlh‘(}"ld was consiructed along ‘ahe western shore of the C’%pb

BIEET, Of' sand oveﬂéxthe amﬁcm] fill. ALI Roonﬁy defermined fhat ﬂlere
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wags liitle evidence that the landform was moving landward. 4. at 137. While there was evidence
of erasion, the material lost was not replaced by a comparable volume of windblown sand. 4. at
138. Ha c;;ncluded, thus, that the Kline property contained a cnastal bank and not a coastal done,
ALJT Rooney’s dnalysis was based on his interprefation of the regulatory definitions of congtal i)anlc
and coasta} dune {310 CMR 10.32 (1) and 310 CMR 10.28 (1), rospectively] and of the preambls to
the coastal duno remifation at 310 CMR 10.2R (), which describes the characteristics of a coastal
dune that makes it critical to the profeciion of storm damage prevention and flood control, two of
the wetlands inferests protected under the Aet. Tapply (he analysis sel ouf in K7ine to the facts

presenied here.

C. Bvidence and Argument

i .l Witnesses

The Allens argue that their project is proposed in the 100 foot buffer zone to a coastal
bank and that it meéts the performance st.al-)dards for that resciurce area. They roly onthe -
festimony of Peter Rosen; Ph.D., a professar al Northeasiern Universily and a coastal geologist,
According to Dr. Rosen, the landform at the Allen’s property is a coastal bank comprised of
deposits dredged from the Mill River in 1919 and placed over a salt marsh, Tﬁ his view, no new
sediment source exists to supply sand fo this consts] feature, end he found no evidence of the
landward transport of gand.

The Conservation Commission, the DEP, and the inforvenor disagree, Stanley M.,
Humiphries testfied for fhie Céngervation Cémmission. 'Ho’s 4 cdasfal geologist with Oceanond

" Coasial Cdnsuitan_t;s," Inc. and has 27year; 'of' expanence in dﬁééf; mattcrs Ia.mes Mahalam a D
_coastal geologist with ths DIEP and has warked for the welands program since 1986, M.

Humphries and Mr. Mahala opined that the Jandforn is a coastal dune with the ahility to reform

and ;nove'lahdward.
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T conolnde that all three witnesses are qualified by virie of their schooling and.
gxperience to tastify aboul the geolagy _af the landform on the Allens’ property.
Roben Bednarek also testified for the Conservatran Commission. He is ifs secretary and
Keeper of the Records. He filed copies of the Commission’s records relevant fo this proceeding.

The parties agreed that he need not be made available for cross examination and thus T {ake his

tesﬁmosiy into the record,
2. Farmation of Landform

The parties disagres about how the landf’onn on the Allens’ property came 10 ba, Dr.
Roscu relied on maps of the area from the late 180078 and early 19007 that he asserfed showed
the pmpérty, deeds purpartedly concerning the propexty, his “sownding” of the fiinge salt marsh
and the property fo defermine what material lay under the sand, and 3 1992 USGS soils map.
From these sources he conelnded that the Allens’ property was formerly “high sall marsh™ or salt
meadow bordering on Mill Creck, Ty 1919, he testified, Mill Creek “immediafcly to the west of
the Property™ was dredpged. The dredged spoils, he continued, whicli were comprised largely of
sand that blew into the Ceek from the barijer beach ta the south of it, were placed on what is
now the Allent’s property, pl‘esumaHy {0 profect ﬂn;, tailroad. This accounted for a layer of sand
over ealf marsh peat. The sand layer is thinnest néar the b;aaall-and ranges between four to five
feet thick toward the narthern property boundary, according to Dr. Rosen.

Mr. Humplhries and Mr. Mahala were of the opinion that the ]and’fmm is a coastal dune
formf;:d ﬂu ough natural pmaesses Alihough tha pmperty Is mhuwly ﬂat 1t nonathe}ess athm
mmmd—type dunc topagmphy, ﬂccordmg to Mr Mahala ’I‘ha sediments on site were

characicnsnc of tha se moved by W!nd or Wave 'mimn Mr. Hnmphnes tcshﬁcd that the propcrty

Ilse% abcmt 15 ’JO fcet fmm thc coast@l bczzch and slapes down toward the northwest, in the .

r '_vc _I'u:dward over marshes that typieally are present landward of a barrier beaah

ity of thc NeWmsm property He also explained that in a barrier beach cnvlmmnent such as
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Some of the evidence offered by Dr. Rosen and by Mr. Humphries and Mr. Mahala
concerning the characteristics of the sediments on the property was inconsistent. Tdo not delve
into these inconsistencies, however, becanse in the end all agros that sand pfed ominates,
alﬂlou‘gh they disagree ahout its source.

I conclude that I need nof sort out the conflicting views ahout the origin of the landfarm
on the Allens' properly.* Mr. Humphries and Mr. Mahala share the opinion that, even if Dr.
Rosen's theory about the origin of the landform is correct, the landform currenily functions as 4
coastal dune and thus meets' the definition in 310 CMR 10.28 (2). No matter how the landform
was created, ] must decide whether it serves the wefland interests of storm damape prevention

' and fload conirol in tha manner a dupe does. |

If the landform is comprised of artificial fill, I musi decide wiiether it serves the PUrposes
of storm damage prevention and flood conirel in order fo delermine if it meets the definition of a
coastal dune at 310 CMR 10.28 (2), Ifthe landform formed namrally, the wetlands regulations
presume that if is significant to storm damage preveation and flood control. 310 CMR 10.28 (1).

. The Allens maintain that the Jandform does not function as a coastal dune. Tf they are correct,
then the regnlations allow for a notice of nonsignificance to issue and the coastal dune
performance standards would not apply lo the Allens® project. 310 CMR 10.24 (3).
Accordingly, I turn ta the evidence concerning how the landlform fimctions.
3. Whether Landform Fanctions as a Coastal Duae
- Adcofdinig o Dr. Rosen, the IAndfarm at fhe Allons’ property daes not exhibit those diine
characteristics that would cause it fo Serve 1'11;: inforests of stonndamage pJ'evéﬁtioﬁ and flosd
 conteel” He tostified thet, altiough he had initially deformrined fhaf the site “conld contein® s
dune based upon the sediments and the vegetation, he later decided that it did not. Dr. Rosen

ified that the lopography was distinetly flat with na clear hill, ridge, or mound adjacent ta the i
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heach, no foredune existed, and ho indication of sand accumulation or of landward fransport of
sand was present. He also testified that therc wera times when a coastal bank was not apparent
because of finctnations in the coastal heach. On thess oceasions, 116 wonld consjder Jand sybject
to coastal storm flowage 1o be the only resowrca area on the Allen’s property.

In addition, Dr. Rosen testified that here was no ongoing offshore source of sand
(westerly from Mill Creek) or an appreciable longshore sonzee of sand (parallel to the shore in
north 1o south ditection) to resupply the beach. IHe sampled the sediments fram the bottont of
Mill Creek in front of the property and found primarily blackened arganic majerial, Dr. Rosen
interpreled this to mean that sand from the barrier beach south of the property did not cross Mill
Creek to be deposited on sita by wind or wave action. I]:} his view, the dredged spoils that he
opines were daposited in 1919 are recircnlated among the forw properties bordering an Mill
Creek and no new sand enters the sysfem.

* In his direct testimony, Dr, Rosen statod that Mill Creek “innz1ediz£t‘e] y fo the west of the
Property” was dredged In 1919, He characterized the sediment as comprised of moderately well
sorted quartzose sand, that is, is dune-like material. Under cross oxamination however he
testified that he was actually refeiring to the month of Mill Creek norfhwest of the property
where the southernmast tip of a sandy area formed at the confluencs of Mill Creek and the Pamet
River, Thus, his direct teslimony states fhat “the sand that is infil{ing the Mill Creck channel
toda,jf is derived from the barricr beach as would the sand that infilled the channel in 1919,” but
he mi&ndcd 10 Iﬁfb‘l' {o ﬂle porhonvof the bm‘ner beac 1 hy tha mnﬂuence IIe tesnhed ﬂmt tidal

‘ currents wmﬂd noi mrry sand mto WI Creek by the Allens property
Mr Hllmphne‘z and MT Mahala share the oplmon that even 1f Dr. Rosen’s theory about

the origin of the landform is correct, the landform cmenﬂy funcimns as a dunc and thus meefs

aintain that even If dredged material was placedon .

S NP L A I
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the propetty in the past, sand accretes onto the property now and contributes to the landform’s
ability to reform,

Mr. Flwmphries stated that changes in the property’s topography convineed himn that it is a
coastal dune. He noted that san;i has acoreted by the Allen’s existing deck and pier over the last
several years, although there were signs of erasion at ather Incations. Langshore transport |
acours when sund enters Mill Creek viu currents, is depésitcd alonp the beach in front of the
Newman and Landis properties, and erodes and is deposited on the Allen’s property.’ M.
Humphries positéd that the galt marsh near [he pier offered some protection that contributed to
the build up of sand in that location. e observed a dune scarp of Varying,héi ghts along thé
Landis, Newman, and Allen proinertiies, aIl]mugh it was sometimes obscured by debris. He noted :
that the scap was less appzﬁ‘ent near the Allens’ pier at the same location where Dr. Rosen said
the coastal bank disappeared.

Mr. Hurapliies {estified thet éand is transported to the coastal beach as well as landward
across the dune duﬁng storm events. Wave action is not necessary to transport sand according to
Mr. I—Iurﬁph_rics; instead, riuring lower energy"stm*m events sand hecomes “ecntrained™ in the
water column and carried landward. As the water recodes, sand is deposited on the dune. He
submitted photographs of winfer storms during 2004-2005 showing evidence of overtoppin gand
overwash on the dune. Mr. Humphries also referred 10 a photograph of a sigpificant storm in

1987 thut showed the entire Allen prnpcrty under water. He ﬂckuowlcd gcd thal aceretion was

dune s surface.

He Also tush{' ed ﬂml bEmd from thc beach i 1s tranSpone d onto ﬂle propbrtv by northwest

and southwest winds during the winter and summer seasons, respectively. As the dune erodes,

nission’s closing brief ot 4-8. . ‘
andas. Néwman, and Allan pmpn:uas abul the mastal beach along. M:ll Creek uorth of 1.!1[. Yncht Club
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he testified, sand is resupplied to the beach. Wind also acted, according to Mr. Humplries, fo
rework the form and location of 'ﬂrwe dune, When wind acts on a coastal bank, he testified, it only
erodes the banl, |

Mr. Humpbries mﬂin_tainad that the landform retained the ability.to refonmn and move
lanciward but noted its relatively shellered location and the absence of major storms aver the time
he had obsefvad tha sife. | Nonetheless, iﬁ his view, segmente of the beach and duae had eroded
over tima, He stated that the veidcity zone boundary was located near the town boat ramp and

 thus near the Allens’ property. He observed indjoaﬁbns of water movement and wave energy
neross [he site above the dune scarp, including a lne of dead vegetation and large piéccs of
dehris depesited on the dune. He testified that the patfern of vegetation and dense wrack was
indicative of averwash rafher than rising floodwaters despile the absence of an averwash Jabe or
channel. Hao also opined that dead cedar (rees and dune veperalion in the depression toward the
northwest cormer of the property wan likely the resull of salt water ponding there,

Dr. Rosen dispoied Mr Humpinies” isstimony régm‘ding slorm impac_ts. Ho tostified that
he had oiiscwqd only organic wrack and debris that floated landward after “minor flooding.” I-.Te.
stated that he had not observed evidence of sediment tréuSpbrt or of any ontwash deposits. Dr.
Rosen found it “highly unlikely™ that wave action or moving ‘water would earmry sediment onfo

“the property, Dr. Rosen :interbmtcd the 1987 phatograph o show flooding resulting from the
rising tide level, and not significant wave action, He considered his interpretation {a be
sonsistert with what ha would expect 0 300 i, fhis exvicomnent whero the i, orshe .
' VHJ}ii.l.ltGmlptcd d;stf-mu, a wac cﬁﬁtfévcl, is Ii_mit.e”cl, o '
— Mr. Mahala conc.:urfed with Mr. Humphries® observations of a duns searp and ovidence of
.Eit;él'eﬁ011 11earvt1§§ pier. Bolh witnesses agreed thét A soaqﬁ is & tsmporary erosional featm'e

indicative of'a dune and thai a scarp may hot be apparent at titnes when wind movc.s aver it and
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smoothes it out. Mr. Mahala deseribed the yise in elevation as ane moaved Jandward of the
coastal beach as indicative of monnd-type topography typica! of 4 coastal dune.

According to Mr. Maliala, the coastal dane éxlpplies sediment to the coastal beach, which
enhances its ability to dissipate wave cnergy. It also buffers the eﬂ"ecté of flooding on inland
areas becayse it is higher than the beach. The dense vagetative caver also would reduce the
Qelocity of floodwaters, He noted thal coasial banks cannot pecrete, but can only erode. He
explained that coastal banks do not derive sediment from a eoastal beach naturally. Mr. Mahala
opined that because the landlorm on the Allens’ property does decrete, it cannot be & coastal
bank. He thus found Df‘. Rosen’s testimony régsil_'ding the constal bank’s “disapir.')-earance“ to be
morﬁrd.cscriptivc of a caastal dune. |

Mr. Mahala also ohserved sediment fiom the coastal heach on the Allens’ property,
which he doncluded was deposited there by wind and wave aotion. Storm waters wonld move up
the dune scarp, eroding it, and then cacry the sediments landward, reforming ﬂ;é dune. He
1esti fled that waves smaller than the three {aol wave that defines 4 velocity Zone would bé
stlﬂi.éient tdrﬁove sédimoﬁt Iand canse erosion. He deseribed the ﬁmﬁﬂi of tbé Paﬁiét River as a
dynamic grea, noting that over lime the mouth of ths River hes moved, The Town boat TAmMp is
located adjacent to the Landis property, at the confluehce of Mill Cresk and ﬂm Pamet River.
According to Mr. Mahala, waves enfering Mill Creek from Cape Cod Ray via the Pamet River
can be both deflected and refracted by the ramp, which contributes to the concave shape of the

beach.

This wave action, as well as tidal ciwrents, also provides a sediment sonrce for the coastal

- ~beach and coastal dune. In Mr. Mahala’s apinion, sand enfors fhe mowth of fhe Pamet River and
is drawn in towards Mill Creek. He referred a license application spbmitted by the Town o

-~ dredge the Pamet River, inclnding the boat basin in front of the Allens® praperiy as evidence of -

R SRR ot Ty F LR e e
A Az heach nnimwishment for the harrer
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1o the south of the Allens’ property. The elevations within tﬁe area fa be dredged vary from
approximatoly & feot ahove MLW to 1.5 fest abave MLW. My, Mahala testified that if Dr,
Rdsen’é gral samples were aken from the lower areas, this wonld explain why the sediments
were organic material and not s&ud. He explained that the currenf in Mill Creek would likely |
prevent the build-up of sand in the deepest part of the basin. During storm  events, héwwer, sand
would be available to move np onto the beneh and onto the dune when it was flooded.

The Allens make much of the fasl thut in 2 1993 decision the DBP found the only
resourcs area orl the Allens’ properfy was land subject to 'cé:ast&I storm flowage, and that, 1'11; 119
S0C, it agreed wh;h the Allens that'the property contained a coustal banle, The basis [for the 1993
decis{on' (w]ﬁc]{ is no Idngér‘fri effé.ct)”ié' 1in}:-kj.§Ta.i11;:d; Mr Malm]a testified canvinciﬁély about
the factors that influenced him 1o chanpe his opinion, after he issned the superseding order of
conditions and affer he had reason to more closely examine the landform. Cons;:qucutly, Idonot
atiribute any weight fo these earlier deci's_ions.

In the end, I am more perspaded hy the tcsﬁmoﬁy af Mr. Humphries and Mr. Mﬂhal_a than
that of Dr. Rosen, I view Dr. Rosen’s observatinns of a fluctuating constal bench and
disappearing coastal bﬁnlc to ba more in kec;ping with changes to dune form und volume aver
time becanse a coastal bank does not reform J’tszlalf. 1 find his explai,nation for the scene in the
1087 photograph ta ba more detailed than Mr. Humplm'és and certainly plausible. Nonetheless,
even if the picture shows tidal aotjon not waves, it conld hf__we been taken after waves strucl the
ploparty It is nol eonclusive evidence of either side’s position.

| I am not perquaded by Dr. Rose,n 5 remterpretatmn of his written d:ract testimony - -
) concarmng the sedlmcut Seurce for the purported IQI 9 dradgmg or for the locatmn of qand that
may infill ihe Mﬂl Crebk today Aside from the mconsrlstency in his tcsﬁmﬂny, if e wanted fo

ish that gl;mgntglqn_yed frgm__ﬁthe sandy areas by the confluence did not move imo Ml

10 tho Allehs® properly, then he necded 1o undertake 2 mors systematic,



JUL. -10" 06 (MON). 14:34 P. 015

(4

sampling within the basin. I an more persuaded by Mr. Mahala’s testimony concerning the
planned dredging within the entire Mill Creek basin and the dredging application he submitied
showing considerable materjal to he dredged and dredging I;)cﬁtions near the Allens’ i)]'opcrty.
Moreover, Dr, Rosen’s emphasie on the sbsence of a sediment source as suppert for his
conclusion is puzzling in some respects, | am aware of strefehes of the coast on Cape Cod where

structures such as jefties have interfered with sediment traﬁsport so that g coasial beach and
coastal dyne system is effectively “starved” of its sediment source. Under such circumstances,
the scciimcnt exchange oconrs within g closed sysiem, yet the landform does not necessarily
cense to be a coastal dune.

.T..ﬁnd that the landform exhibifs unduolating mound topography, although it may not be as
pronounced as al other locations that face directly on Cape Cod Ray. 1 find thal theve is a dune
scarp, which is often obseured by wrack and that is less pronounced near the Allens’ pier, I also
find that the Jandform is comprised of dune-like sediiments.

I find that sand accumulatos on the property and is transparted landward. Sand is carried
into Mill Creek by curTents and is carrled onfo the coastal beach and coastal dune by maving
water, particularly during storm events. Sediment aleo is carried by wind. |

I find that the landform has the ability to he modified by wind and waler and to move

landward. Kiine at 137. Accordingly, I conclude that the landform on the Allens’ property s a

constal dune that serves the wetlands interests of storrn damagge prevention and ﬂood conlrol,

4 Whethel Prulect Meets Pcrfonnance btandardq _

fad _T..

Dr Roscn conceded that 1f 1he ]audform isa coastal dune the A]lens pmp(zsed pm]cct :

doeq mt meet the pcrfbrmsmcc stﬁndards at ’i 1 O CMR 10 28 (3) Consequenﬁy, there is no real

dmputc on that pmnt Accordingly, I need not examine the detailed evidonce offered by Mr.

ITumplmes and Mr. Mahala reparding why the project should not be appraved. 1 conclude z‘hai

;Ienq pmposcd pI’QjEGt does not mest the performance s.t'mdards
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I note that someo testimony presented at the hearng, pmﬁéulaﬂy that concerning
qbsérvaﬁons made at the view, strongly suggests that the extent of coastal beacli and coastal
dune on the property has aliered since the project plans were initially prepared in 1996.
Accarding to Mr. Humphries’ comparison of two plans nsed to measure the area lost between
MIIW in 1972 and MW in 1999, the coastal heach is erading at a rate of one to three feet per
year. De. Rosen disputed Flumphries’s opinion based on his slte observations over the last four
YEATS énd average rolroat rates of ocean-facing, Massachusefts shotelines. Alfhough I need not
discuss the diﬂ"rswnccs in any detail because of my findings above, the diﬂ"erences_ malke it Tikely *

' that some portion of the work is pmposecl on the coastal beach. Furthcrmorc even i1 1 agreed
_ with Dr. Rosen that the landfoml isa coastal bemlc, itis hlccly thm some pmrtmn of thc worle 18
located on the bank’s face. Thus, allermate bases may gxist_fnr not allowing the project 1o go

forward.
DISPOSITION

The Allen’s proposed project is denied,
NOTICE
This decision is & recommended final decision of he Administrative Maglstrate, 11 hag
been 1mﬁszrﬁttcd to the Commissioner (;f the Depariment of Bavironmental Protection for his
final decision in this matier. "This decigiom is therefor'e not a final decision subject ta

reconsideralion and may not he appealed o ihc Supenor Comt pursu'mt 10 M (i.L. c. 30A,

‘‘‘‘‘‘

T

' §1 4(}) Tho Comnusgmner 5 ﬁnal dgmsmn is subjeot 1,0 ngh(q mf reconmderation and coulT
ﬁppeal and wﬂI coutam a noﬁce to that eﬁ"ect Becausa ﬂus mattar has now bean ﬁ‘an smi ﬁed fo

’ 'the C‘nmnmsmncr, no pﬂrty shall ﬁfc n motion 1o rencw or reargie this rccommended f' nal
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decision or any portion of if, and no parly shall cammunicate with the Commissioner’s

office regarding this decision unless the Commissioner, in his sole discreiion, directs otherwise.
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