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RECOMMENDED FINAL DECISION
INTRODUCTION

The Petitioner, Lisa Jacobs, has appealed the Massachusetts Department of Environmental Protection’s Northeast Regional Office’s (“MassDEP”) dismissal of her request for a Superseding Order of Conditions (“SOC”), pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 and the Wetlands Regulations, 310 CMR 10.05(7)(a).  Jacobs requested the SOC to challenge the Weston Conservation Commission’s Order of Conditions approving a project to raze a residential structure and replace it with a new structure at 33 Colchester Road, Weston, MA.  The new structure will generally be in the same location, which lies in Buffer Zone to Bordering Vegetated Wetland.  See 310 CMR 10.02(2), 10.53(1), and 10.55.  
Jacobs resides in Weston but is neither an abutter to the project nor a property owner within 100 feet of the project.  310 CMR 10.05(4)(a) (requiring that the Notice of Intent be sent to abutters and property owners within 100 feet of the project).  The Order of Conditions was issued on October 8, 2015 in response to the Notice of Intent filed by the Applicant, Cormier Homes Construction, LLC. 

Jacobs did not send her request for the SOC to DEP until December 29, 2014, which was approximately 82 days after it was required to be sent on October 18, 2015.  See 310 CMR 10.05(7)(c) (requiring that SOC request be sent within 10 days of issuance of the Order of Conditions); G.L. c. 131, § 40, ¶ 19.  As a consequence, DEP dismissed the SOC request as untimely.

On appeal, Jacobs claims that her SOC request was late because she did not receive notice of the Order of Conditions until December 26, 2015.  Because of this late notice, Jacobs requests that the period of time for her to request the SOC should have been tolled.  DEP disagrees, arguing that the appeal should be dismissed because tolling generally only applies in circumstances when the appellant was entitled to receive notice but did not.  Under those circumstances, the appeal period runs from the time the appellant received the notice.  I agree with DEP that this appeal should be dismissed because Jacobs was not entitled to notice and thus the appeal period should not be tolled.
Here, Jacobs was not entitled to receive any notice of the Order of Conditions.  See 310 CMR 10.05(6)(e) and (f).  She has not asserted any provision of law that would have entitled her to receive notice, and I am not aware of any.  The ten-day appeal period is jurisdictional and cannot be extended.  Matter of Conroy Development Corp., Docket No. Docket Nos. 2006-091, 2006-092, 2006-093, Final Decision (August 23, 2007); Matter of Green Mountain Realty Corp., Docket No. 2009-060, Recommended Final Decision (March 2, 2010), adopted by Final Decision (March 5, 2010).  As a consequence, there is no basis for the appeal period to have been tolled.  DEP therefore correctly dismissed Jacobs’ SOC request as untimely, and its decision should be affirmed.  Id.; see also Matter of M.G. Hall, Docket No. WET 2012-023, Recommended Final Decision (May 7, 2013), adopted by Final Decision (March 19, 2014).
 
In sum, I recommend that the Department’s Commissioner issue a Final Decision dismissing the request for an SOC for the reasons stated.
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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