FREQUENTLY ASKED QUESTIONS ABOUT COVID-19:
EMPLOYEE RIGHTS and EMPLOYER OBLIGATIONS

The Attorney General’s Fair Labor Division (FLD) is receiving many questions from both
employers and employees about COVID-19 and its impact on the workplace. We understand
that this an extremely difficult time for employers and employees alike. Below are answers to
provide general guidance on some of the most frequently asked questions®. The following is
provided for informational purposes and is not to be construed as a legal opinion of the
Attorney General. We will continue to update this guidance as circumstances may change.

1. Q: Has the federal government passed a new COVID-19 stimulus bill for 2021?

A: The new COVID-19 Stimulus Package, part of the Consolidated Appropriations Act, 2021,
which was signed into law on December 27, 2020, provides for the following:

e The Families First Coronavirus Relief Act (“FFCRA”) payroll tax credits for certain
employers were extended until March 31, 2021. However, the Emergency Paid Sick
Leave and Emergency Family Medical Leave expansion portions of the FFCRA were not
extended, and these programs ended on December 31, 2020.

e Additional funding is provided for the Paycheck Protection Program (“PPP”) and
allowable uses have been expanded.

e The Pandemic Unemployment Assistance program (“PUA”) has been extended through
March 14, 2021, and it continues to include self-employed persons. (See FAQ #2 below.)

e The Pandemic Emergency Unemployment Compensation program (“PEUC”) is also
extended through March 14, 2021. Eligible individuals may receive an additional $300
per week in unemployment benefits. (See FAQ #2 below.)

e Stimulus checks are being sent to individuals and families subject to certain income
levels.

2. Q: Can | apply for unemployment insurance benefits if I’'m out of work due to
COVID-19?

A: Employees have a right to apply for unemployment insurance benefits if they are discharged
(laid off or fired) or if they are partially unemployed?. They cannot be forced to use all of their
earned sick time before applying for unemployment. Most employees who are out of work due
to COVID-19 should be eligible for unemployment insurance benefits. There is no waiting

L FLD is unable to offer legal advice to any employer or employee about their particular situation. If you
have specific questions or need detailed guidance, we recommend contacting an employment attorney.
You can find a lawyer through a local legal services agency or a bar association.

2 |If an employee’s hours or earnings have been reduced by more than 1/3, they may be eligible to collect
unemployment benefits.
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period for persons filing a claim for unemployment insurance benefits, where they have been
separated from employment due to COVID-19.

The Massachusetts Department of Unemployment Assistance (DUA) is currently reviewing the
CARES Act unemployment extension provisions contained in the new COVID-19 Stimulus
Package. Additionally, DUA is awaiting guidance from the U.S. Department of Labor. These
provisions will bring additional unemployment compensation to hundreds of thousands of
people in the Commonwealth of Massachusetts. They also include new requirements to qualify
to receive benefits from the federal programs outlined within the act. Please visit this website
for the latest information, or contact the DUA at 877-626-6800. To open a new claim for
benefits if you have not already been collecting, please visit https://www.mass.gov/covid-19-
and-unemployment-what-you-need-to-know for more information. If you already have an
open claim, please log in to your claim account for any updates or instructions related to your
benefits.

3. Q:If an employer temporarily lays off its employees, do employees have a right to be
paid in full on the day of layoff?

A: Yes, when an employee is temporarily laid off, they have a right to be paid all of their earned
wages, including all accrued vacation pay, on that same day. If an employee voluntarily agrees
to save accrued vacation for later use, the AGO will not take enforcement action for untimely
payment of vacation pay, although our office does not have control over private litigation.

If the employer and employee wish to continue the employment relationship by means of a
furlough in order to, for example, maintain health insurance, disability insurance, retirement
and other benefits, AGO will not consider it to be a discharge from employment for purposes of
the Wage Act. Therefore, earned and accrued vacation pay need not be paid out upon the date
of furlough. If, however, the employee wishes to separate from employment, all earned wages
must be fully paid on the next regular pay day.

If the employer becomes unable to continue contributions towards employee benefits plans,
then AGO will consider when that event occurs to be the effective date of discharge. The
employee always maintains the right to terminate the relationship at any time and trigger the
employee’s right to full payment on the next regular pay day.

4. Q: Can an employer pay its employees late if they are shut down or operating at
reduced capacity due to COVID-19?

A: No, employers must pay employees on the day of discharge (shut down) or within 6-7 days
of the end of a pay period, depending on how many days per week employees work.

5. Q: Can an employer require an employee to stay out of work or make them leave
work because they are too sick to work?
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A: Yes, an employer can tell an employee not to come to work. An employer can also require an
employee to leave work if they are sick. The employee must still be paid their regular wage for
the hours they were at work before the employer sent them home. If employees are asked to
stay home, they may apply for unemployment insurance benefits. Employees may also be
eligible for paid sick leave under the Massachusetts Earned Sick Time Law.

6. Q: Can an employer require an employee to stay out of work because the employee or
one of their family members may have been exposed to COVID-19 but public health
officials or healthcare providers have not recommended or required a quarantine?

A: Yes, an employer can tell an employee not to come to work. We encourage employers to
allow employees to use earned sick time in this situation.

For certain salaried employees (i.e., EAP exempt3), employers must pay their full salary when
they have worked any part of a work week. See also COVID-19 or Other Public Health
Emergencies and the Fair Labor Standards Act Questions and Answers, United States
Department of Labor, available at https://www.dol.gov/agencies/whd/flsa/pandemic.

7. Q: Can an employer require an employee to go to crowded events or travel or report
to work at all despite COVID-19 concerns? Is the employee eligible to use earned sick
time?

A: All employers should follow applicable federal and state guidelines with respect to travel and
social distancing restrictions. If an employee does not feel comfortable carrying out an
assignment, we encourage employers to allow liberal use of earned sick time, vacation or paid
time off during this public health emergency in order to support full compliance with the
recommendations of health professionals.

8. Q: When can | use Earned Sick Time (EST) if | miss work due to COVID-19?

A: Most employees in Massachusetts have the right to earn and use up to 40 hours of job-
protected sick leave per year to take care of themselves and certain family members.
Employees must earn at least one hour of earned sick leave for every 30 hours worked. For an

3“EAP exempt” means that the employee qualifies as exempt from overtime as a bona fide Executive,
Administrative, or Professional employee under Massachusetts and federal law. See Fact Sheet #17A:
Exemption for Executive, Administrative, Professional, Computer & Outside Sales Employees Under the
Fair Labor Standards Act (FLSA), available at
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/fs17a overview.pdf. Massachusetts looks to
the analogous federal law for guidance with respect to interpretations of the EAP exemption. M.G.L. c.
151, § 1A(3); 454 C.M.R. § 27.03(3).

FLD March 23, 2021


https://www.dol.gov/agencies/whd/flsa/pandemic
https://www.dol.gov/sites/dolgov/files/WHD/legacy/files/fs17a_overview.pdf

overview of Earned Sick Time in Massachusetts, visit https://www.mass.gov/info-

details/earned-sick-time.

recommend that an employee or family
member quarantine and employee follows
the recommendation.

Situation Can | use Earned Sick Time?
Public health officials or healthcare providers | Yes

require an employee or a family member to

quarantine.

Public health officials or healthcare providers | Yes.

An employee misses work because their
child’s school is closed due to an order from a
state or local authority because of a
COVID-19-related matter.

We encourage employers to allow use of
Earned Sick Time, accrued vacation or other
paid time off during this public health crisis
even if Earned Sick Time is not required.

9. Q: Do employees have to be paid if a business temporarily shuts down due to COVID-

19?

A: In general, hourly employees do not have to be paid when they do not work. There are a few
very specific exceptions that are beyond the scope of this FAQ. Consult an attorney if you need
more detailed answers. We encourage employers to allow employees to use earned sick time in
these situations. If employees are asked to stay home, they may apply for unemployment.

For salaried employees who are EAP exempt from overtime requirements:

e [f the business shuts down for an entire week: no pay is required provided the
employee has not performed ANY work during that week.

e [f the business shuts down for only part of the week: full pay is required. The employer
may require employees to use vacation or other paid time off for the part of the week
the business is closed for an entire day to ensure full weekly salary. See also COVID-19
or Other Public Health Emergencies and the Fair Labor Standards Act Questions and
Answers, United States Department of Labor, available at
https://www.dol.gov/agencies/whd/flsa/pandemic

e Salaried employees paid on a fluctuating work week basis generally must be paid their
full guaranteed salary when they have performed work during that week.

10. Q: I’'m an independent contractor. Is there any help for me?

FLD March 23, 2021


https://www.mass.gov/info-details/earned-sick-time
https://www.mass.gov/info-details/earned-sick-time
https://www.dol.gov/agencies/whd/flsa/pandemic

A: We know that independent contractors and self-employed individuals are impacted by
this health crisis and need help. The Continued Assistance for Unemployed Workers Act of
2020, which provides for an extension of the CARES Act unemployment provisions from
December 31, 2020 until March 14, 2021, includes the pandemic unemployment assistance
(PUA) program for self-employed individuals. Please visit this website for the latest
information, or contact the DUA at 877-626-6800. To open a new claim for benefits if you have
not already been collecting, please visit https://www.mass.gov/covid-19-and-unemployment-
what-you-need-to-know for more information. If you already have an open claim, please log in
to your claim account for any updates or instructions related to your benefits.

You may find information about food, cash and housing assistance here.

11. Q: | own a small business, what relief options are available to me?

A: The Commonwealth of Massachusetts has made millions of dollars available to support
businesses weathering the economic effects of the COVID-19 crisis, through new and existing
programs. Please visit the following site for information about resources that may be available
to you: https://www.mass.gov/guides/assisting-small-businesses-during-the-covid-19-crisis .

12. Q: | was approved for Pandemic Unemployment Assistance (PUA) benefits and was
receiving payments but they have stopped unexpectedly. What should | do?

A. The Massachusetts Department of Unemployment Assistance (DUA) is currently reviewing
the CARES Act unemployment extension provisions contained in the Continued Assistance
for Unemployed Workers Act of 2020, which was signed into law on December 27, 2020.
Additionally, DUA is awaiting guidance from the U.S. Department of Labor. This may result
in an interruption of benefits, but should not affect your eligibility. Please log into your
claim account for any updates or instructions related to your benefits.

According to the Department of Unemployment Assistance (DUA), an interruption in PUA
benefits may be the result of an identity issue or fraud hold on your claim. You should log
into your Pandemic Unemployment online account and submit/attach two forms of
identification to your claim. You must submit both at the same time. The documents must be
valid, clear, legible, and unaltered and you must provide a picture of both the front and the
back of each document. If you have any questions about this process, you should contact
the DUA call center at (877) 626-6800. The documents that DUA will accept are:

e A government-issued document that has your Social Security Number on it. Typically
this would be your Social Security card. If you do not have your original Social Security
card, you can provide another government-issued document that has your name and
your full Social Security card number on it, like your W-2 or Form 1099. Alternatively,
you can apply to the Social Security Administration for a replacement Social Security
card at https://ssa.gov/ssnumber/
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e Your Driver’s License, State ID, passport, or some other government-issued
documentation that includes an official photograph of you, your name, and date of
birth. If you do not have one of these documents, and you are under eighteen years old,
a copy of your High School identification with your photograph will be sufficient. If the
government-issued documents do not match the address used to file the claim, it is
recommended that you provide a current bill or another document verifying your
address. Documents with an expiration date on or after 3/8/2020 will be
accepted. Documents with an expiration date of prior to 3/8/2020 will not be accepted.

13. Q: I received a letter from the Department of Unemployment Assistance (DUA)
requesting that | verify my identity but | never applied for unemployment benefits.
What should | do?

A. As part of a nationwide unemployment benefits fraud scheme, criminal enterprises are
using stolen personal information to try to fraudulently file unemployment claims. If you
believe someone is using your identity to falsely claim unemployment benefits, visit the DUA’s
website for information on how to report the fraud and protect your identity.

14. Q: Can my employer require me to get the vaccine in order to keep my job?

A: Maybe unless you are not able to be vaccinated because of a protected legal right such as a
disability or sincerely held religious belief. According to the EEOC, “the Americans with
Disabilities Act allows an employer to have a qualification standard that includes ‘a requirement
that an individual shall not pose a direct threat to the health or safety of individuals in the
workplace.”” In most cases, employers have an obligation to engage in a flexible, interactive
process with an employee who informs them that they are not vaccinated due to a disability,
sincerely held religious belief, or other legally-protected reason. For more information, visit the
EEOC’s What You Should Know About COVID-19 and the ADA, the Rehabilitation Act, and Other
EEQ Laws.

15. Q: If my employer requires me to get the vaccine, am | supposed to pay for the
vaccine?

A: The vaccine is being provided free of charge to all individuals by the federal government. If
you have insurance, it will be billed at no cost to you. However, you do not need to be insured
to receive the vaccine. You will never be asked for a credit card number to make an
appointment. You can get the vaccine even if you do not have insurance, a driver’s license, or a
Social Security number. For more information on the costs of the vaccine and what you need to
make an appointment, please visit the Department of Public Health’s COVID-19 Vaccine
Frequently Asked Questions and their Guide on How To Prepare for Your COVID-19 Vaccine

Appointment.
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If your employer is requiring that you be vaccinated and you incur any additional costs (such as
administrative fees), then your employer must cover those costs as they would any other
business-related expense.

16. Q: If my employer requires me to get the vaccine, is the time spent getting the
vaccine compensable working time?

A: In Massachusetts, “working time” includes all time during which an employee is required to
be on the employer's premises or at any other location. Therefore, if your employer mandates
that you receive the vaccine at a specific location and/or on a specific date, this is likely to be
considered “working time” and therefore is compensable. If your employer simply requires
proof of a vaccine, but does not mandate when, where and how you obtain it, this is unlikely to
be considered compensable time. For a formal opinion, please contact the Massachusetts
Department of Labor Standards at disfeedback@state.ma.us.

17. Q: Is my travel time to and from the vaccination site compensable time? Does my
employer have to reimburse me for mileage?

A: If an employee who regularly works at a fixed location is required to report to a location
other than his or her regular work site, the employee must be compensated for all travel time
in excess of his or her ordinary travel time between home and work and must be reimbursed
for associated transportation expenses. Therefore, if your employer mandates that you receive
the vaccine at a specific location and/or on a specific date, travel time and travel expenses may
be compensable. If your employer simply requires proof of a vaccine, but does not mandate
when, where and how you obtain it, travel to and from the vaccination site is unlikely to be
considered compensable time. For a formal opinion, please contact the Massachusetts
Department of Labor Standards at dlsfeedback@state.ma.us.

18. Q: If my employer requires me to be vaccinated but | do not fall under the group of
people who are prioritized to be vaccinated, can my employer fire me even though |
can’t get access to the vaccine?

A: Maybe. Generally, an employer can fire an employee for any reason or no reason at all,
unless an exception applies. For more information on the exceptions that may apply, please
visit this page. If you believe your termination was the result of discrimination, please contact
the Attorney General’s Civil Rights Hotline.

That being said, if you are trying to access the vaccine before the vaccine is available to you,
please note that supplies of the COVID-19 vaccine are limited. In Massachusetts, a COVID-19
Vaccine Advisory Group made recommendations to the Secretary of Health and Human
Services and the Governor about how to prioritize distribution of the vaccine in the
Commonwealth. You and your employer can review the timeline and information about each
phase of the Commonwealth of Massachusetts’s plan to determine eligibility for the vaccine.
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If you are unable to be vaccinated because of a protected legal right such as a disability or
sincerely held religious belief, then, in most instances, employers should engage in a flexible,
interactive process to identify workplace accommodation options that do not constitute an
undue hardship. For more information, visit the EEOC’s What You Should Know About COVID-
19 and the ADA, the Rehabilitation Act, and Other EEO Laws.

19. Q: Even though | am not in a priority tier, can | get access to the vaccine sooner
because my employer is requiring me to get it in order to stay employed?

A: Currently, there is no provision in the Massachusetts vaccine distribution plan to make
exceptions to the criteria outlined in each phase. Please check the Massachusetts vaccine
distribution website for the most current information about eligibility and exceptions.

20. Q: If I'm required to get the vaccine and have a reaction or do not feel well after
getting the vaccine and do not have any more available earned sick time hours, will |
be compensated for my missed work?

A: Most workers in Massachusetts have the right to earn and use up to 40 hours of job-
protected sick time per year to take care of themselves and certain family members. Workers
must earn at least one hour of earned sick leave for every 30 hours worked. If your employer
has 11 or more employees, this sick leave must be paid. Using earned sick time to cover
absence from work due to feeling ill after receiving a vaccine is an allowable use of earned sick
leave in Massachusetts. For more information on the Massachusetts Earned Sick Time Law,
please visit the Attorney General’s earned sick time webpage. If an employee has exhausted all
earned sick time hours, please visit this webpage to see potential available options for job-
protected and/or paid leave.

FLD March 23, 2021


https://www.eeoc.gov/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.eeoc.gov/what-you-should-know-about-covid-19-and-ada-rehabilitation-act-and-other-eeo-laws
https://www.mass.gov/info-details/massachusetts-covid-19-vaccination-phases
https://www.mass.gov/info-details/earned-sick-time
https://www.mass.gov/service-details/rights-for-quarantined-essential-workers

	13. Q: I received a letter from the Department of Unemployment Assistance (DUA) requesting that I verify my identity but I never applied for unemployment benefits. What should I do?

