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REQUEST FOR DIRECT APPELLATE REVIEW

Appellants, Craig H. & Natalia I. Welch,!?
respectfully request that this Court grant direct
appellate review of this case pursuant to Rule 11 of the
Massachusetts Rules of Appellate Procedure. This case
presents a significant case of first impression and of
substantial ©public interest: Is the sale of C
corporation stock, held for investment, by a nonresident
individual subject to personal income tax in
Massachusetts under G.L. c. 62, § 5A?

In 2003, Mr. Welch, then a Massachusetts resident,
started a new business to develop and market derivatives
and collateral management solutions for institutional
investors. The business was inadvertently incorporated
as AcadiaSoft, Inc. by his counsel without authority.
The corporation was quickly dissolved.

In 2005, the business was again incorporated as
AcadiaSoft, Inc. (“AcadiaSoft”). AcadiaSoft was formed
in Massachusetts initially as an S Corporation and once
institutional investors were brought in, then as a C

corporation for federal and state tax purposes. Mr.

1 Natalia Welch is a party to this appeal solely as a
result of filing a joint Massachusetts part-year return
for the tax year in dispute.
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Danny Moyse joined the business at the time of the 2005
incorporation. Mr. Welch and Mr. Moyse each received
750 shares of AcadiaSoft stock at the time the company
was formed representing 100% of the ownership interests
in the company.

AcadiaSoft sought and received several rounds of
loans as well as capital investment over the next several
years. In return for the infusion of private and
institutional investment capital, Mr. Welch's ownership
interest in AcadiaSoft decreased from 50% in 2005 to
11.86% in 2013.

It is undisputed that Mr. Welch was very involved
in the Dbusiness of AcadiaSoft. Mr Welch, being the
founder of the company, was determined to make
AcadiaSoft a success. For his efforts, Mr. Welch
received monetary compensation in the form of wages.
This compensation was reported to Massachusetts as
employment income in each of the years received by Mr.
Welch. Mr. Welch never received stock options or stock
awards of any kind during his tenure at AcadiaSoft.

For family reasons unrelated to his role at
AcadiaSoft, Mr. Welch began looking for homes in New
Hampshire in January of 2015 and became a resident of

New Hampshire in April 2015. Six months after looking
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to leave Massachusetts and three months after moving to
New Hampshire, in June 2015, the Board of AcadiaSoft
offered to purchase 100% the shares of AcadiaSoft owned
by Mr. Welch. Mr. Welch thereafter sold 100% of his
shares back to AcadiaSoft generating long-term capital
gain for federal income tax purposes. Although Mr. Welch
reported the stock sale on a timely filed Massachusetts
part-year nonresident personal income tax return for
2015, none of the gain from the sale of AcadiaSoft stock
was reported as taxable to Massachusetts.

Following an audit of Mr. Welch's 2015 personal
income tax return, the Commissioner determined that 100%
of the gain realized by Mr. Welch on the sale of
AcadiaSoft stock, a C corporation since 2009, was
subject to Massachusetts personal income tax under G.L.
c. 62, § HA. According to the Commissioner, Mr. Welch
actively participated in the growth of AcadiaSoft
rendering the gain on the stock sale taxable by the
Commonwealth.

Mr. Welch agrees with the Commissioner that if he

had received AcadiaSoft stock as compensation for his

services, the income earned on the sale of the stock
would be taxable under the laws of the Commonwealth.

However, 1in this case, Mr. Welch received stock of

75117765;1



AcadiaSoft on the day the business was incorporated
making no promise of services to the corporation. Thus,
the shares of AcadiaSoft owned by Mr. Welch were held

for investment. Because the shares were held for

investment, the gain on the sale of the AcadiaSoft stock
is sourced to New Hampshire, Mr. Welch's state of
residence at the time of sale, and not Massachusetts.
G.L. c. 62, S 54, and the Commissioner's
regulations promulgated thereunder, clearly distinguish
between the taxability of income tied to compensation
and that earned through investment. Caselaw from the

Appellate Tax Board and the courts of the Commonwealth

dutifully acknowledge this distinction. The
Commissioner's position in this case, however,
confoundingly ignores decades of well-settled

Massachusetts law and his own regulation.
The stock issued to Mr. Welch by AcadiaSoft was not

compensation for services performed, directly or

indirectly. Mr. Welch held the shares for investment on

day one. The Commissioner's legal argument is a sobering
wake-up call for all nonresident employees, officers,
directors, and owners of Massachusetts' businesses

formed as C corporations.
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According to the Commissioner, gain from the sale
of an investment in C corporation stock is taxable under
G.L. c. 62, § A where the nonresident owner participated
in the growth of the Massachusetts' business. Suffice
it to say, all employees, officers, directors, and
owners of such businesses meaningfully participate in
the growth of the company for which they work. Wake-up
call indeed.

STATEMENT OF PRIOR PROCEEDINGS IN CASE?

On April 16, 2016, the Appellant's timely filed a
2015 Massachusetts Non-Resident/Part-Year Personal
Income Tax Return. The filed return represented that
April 30, 2015 was the last date of the Appellants'
residency in Massachusetts.

On November 14, 2018, the Commissioner notified the
Appellants that their 2015 Massachusetts Non-
Resident/Part-Year Personal Income Tax Return was
selected for audit. At the conclusion of the audit, the
Commissioner issued a Notice of Intent to Assess to the
Appellants for the 2015 tax year. On February 26, 2019,
the Commissioner issued a Revised Notice of Intent to

Assess to the Appellants for the 2015 tax year.

2 A certified copy of the docket entries is appended
hereto. See Addendum ("Add.") 34-37.
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On March 5, 2019, the Commissioner issued a Notice
of Assessment to the Appellants reflecting a tax
liability of $335,968.62 comprised of $244,182.00 in
tax, $48,836.00 in interest, and $42,950.62 in
penalties. The Commissioner's position was that the
gain realized by Mr. Welch in 2015 from the sale of his
AcadiaSoft stock was income taxable in Massachusetts.

The Appellants appealed the assessment on or about
April 25, 2019, by filing a Form ABT-Application for
Abatement. Through correspondence dated October 23,
2019, the Appellants notified the Commissioner that they
were withdrawing their consent to permit the
Commissioner to act on the application beyond six months
from the date of filing. As a result, the application
was deemed denied by the Commissioner on October 25,
2019.

On November 7, 2019, the Appellants filed a
Petition with the Appellate Tax Board challenging the
assessment for the 2015 tax year. The appeal was
assigned Docket No. C339531. The parties entered into
a comprehensive Statement of Agreed Facts and the case
was decided by the Board without oral argument.

On June 17, 2020, the Commissioner issued a Notice

of Determination upholding the assessment for the 2015
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tax year. Pursuant to the requests of the parties, the
Board issued its Findings of Fact and Report on November
29, 2023. The Board concluded that the gain from Mr.
Welch's sale of AcadiaSoft stock was taxable by the
Commonwealth because it "was of a compensatory nature"
tied to his employment with the company. This appeal
followed.

STATEMENT OF FACTS RELEVANT TO THE APPEAL

A. Business Operations of AcadiaSoft from 2003-
2005

AcadiaSoft was formed on November 17, 2003 as a
Massachusetts corporation. Ad. 43. Mr. Welch, a
resident of Massachusetts, was 1listed as the sole
shareholder, the President, Treasurer, Clerk, and sole
director of the company. Id. The Dbusiness was
voluntarily dissolved by his counsel just three months
later on February 24, 2004. Id.

AcadiaSoft was again incorporated on February 11,
2005 as a Massachusetts corporation. Ad. 43. For
federal and Massachusetts tax purposes, AcadiaSoft was
an S corporation wuntil 2009 when it became a C
corporation. Ad. 43, 101. In conjunction with the
incorporation of the business in 2005, Mr. Welch and Mr.

Moyse, became 50/50 owners, each receiving 750 shares of

10
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stock in AcadiaSoft. Ad. 44. There were no other
shareholders at this time.

Mr. Moyse was the President, Secretary, and co-
director of AcadiaSoft. Ad. 44. Mr. Welch was the
Treasurer, CEO, and co-director. Id. Mr. Moyse, a
software engineer, was involved with product development
while Mr. Welch primarily directed his efforts toward
sales and marketing. Ad. 42, 44. Mr. Welch worked long
hours for the company often working weekends to help
assure the success of the business. Ad. 44.

There was no formal board of directors. Ad. 44.
The business of AcadiaSoft was run solely by Mr. Welch
and Mr. Moyse out of their respective homes in
Massachusetts. Ad. 51. During this period, AcadiaSoft
elected to be treated as an S corporation for federal
and state tax purposes. Ad. 101.

B. Business Operations of AcadiaSoft from 2006-
2009

In 2006, AcadiaSoft received an investment from
certain individual parties totaling $1 million (the
"2006 Angel Investors"). Ad. 45. In 2007, Acadia Soft
received a second round of investment from individual
investors in the amount of $1.5 million (the "2007 Angel

Investors"). Id. The 2006 Angel Investors and the 2007

11
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Angel Investors are collectively referred to as the
"Angel Investors." None of the individual Angel
Investors worked for AcadiaSoft. Id.

Pursuant to a recapitalization of the company to
permit stock ownership by the Angel Investors, Mr. Welch
and Mr. Moyse each received an additional 99,250 share
of stock 1in AcadiaSoft. Ad. 45. Following the
investment by the Angel Investors, the stock ownership
of Mr. Welch and Mr. Moyse fell from 50% to 35.9% each.
Id. Mr. Welch and Mr. Moyse remained the sole directors
and officers of AcadiaSoft. Id.

On December 16, 2009, AcadiaSoft reincorporated in
Delaware and elected to be treated as a C corporation
for federal and state tax purposes. Ad. 43, 45.

On December 24, 2009, AcadiaSoft received a $4
million investment from four financial institutions (the
"Series B Transaction"). Ad. 46. In the Series B
Transaction, the investors received newly created
convertible preferred stock thereby reducing the stock
ownership of Mr. Welch and Mr. Moyse to approximately
13% each. Ad. 46-47. Following the Series B
Transaction, Mr. Moyse became the President and CEO of

the company. Id.
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75117765;1



In 20069, AcadiaSoft rented office space in
Pembroke, Massachusetts. Ad. 51. Later that same year,
the company rented another office location in Norwell,
Massachusetts. Id.

Despite the funding from the Angel Investors, the
Series B Transaction, and the continued efforts of Mr.
Welch and Mr. Moyse, AcadiaSoft did not make any sales
of products to customers during this period. Ad. 95.

C. Business Operations of AcadiaSoft from 2010-
2013

In 2010, Mr. Moyse became incapacitated. Ad. 46-
47 . As a result, Mr. Welch's 1role expanded at
AcadiaSoft. Id. In addition to sales, Mr. Welch also
became responsible for operations and management. Ad.
46-47. Mr. Welch also took on the role of CEO. Id.

In 2012, certain members of the AcadiaSoft Board of
Directors discussed replacing Mr. Welch as CEO. Ad. 48.
On April 12, 2012, Mr. Chris Walsh was hired as the COO

with the expectation that he would be CEO in the future.

Ad. 47. In 2013, AcadiaSoft hired a sales executive
responsible for North American sales. Ad. 48. Mr.
Welch's role turned to closing key accounts. Id.

On July 30, 2013, AcadiaSoft received a second

round of funding from the same investors of the Series
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B Transaction (the "Series C Transaction"). Ad. 48.
Following the Series C Transaction, the stock ownership
of Mr. Welch was further reduced to 11.86%. Id.

D. Business Operations of AcadiaSoft from 2014-
2015

In early 2014, AcadiaSoft matured from a startup to
a more stable company. Ad. 49. Mr. Walsh, the COO,
took on increasingly more responsibility for managing
the business. Id.

In October 2014, the Board of Directors of
AcadiaSoft instructed Mr. Welch to step aside and allow
Mr. Walsh to run all operational affairs of the company,
including managing personnel, product development, and
interaction with the Board. Ad. 49. The Board formed
a special committee to discuss the repurchase of
AcadiaSoft stock owned by Mr. Welch and Mr. Moyse. Id.

In December 2014, the Board asked Mr. Welch to shift
his responsibilities as CEO to Mr. Walsh. Ad. 49. Mr.
Welch was directed to focus on "big sales"™ for the
company leveraging his personal reputation and network
for the benefit of AcadiaSoft. Id.

On June 29, 2015, AcadiaSoft received its third
round of funding from the same institutional investors

(the "Series D Transaction"). Ad. 50. The Series D
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Transaction was contingent upon 100% of all common
shareholders agreeing to sell their stock back to
AcadiaSoft. Ad. 254-255. As a result of the Series D
Transaction, the stock ownership of AcadiaSoft was
recapitalized. Ad. 50. The AcadiaSoft stock owned by
Mr. Welch and Mr. Moyse was repurchased through the
recapitalization. Id.

E. Mr. Welch's Compensation and Stock Ownership

Mr. Welch never ever had an employment agreement
with AcadiaSoft during any of the years he was involved
with the company. However, Mr. Welch did receive wage
income from AcadiaSoft for his services. Ad. 6l1-62.
This wage income was reported to Massachusetts for state
tax purposes. Id. Mr. Welch received wage income in
the following amounts: $5,533.77 in 2006, $7,235.42 in
2007, $80,415.00 in 2008, $185,274.00 in 2009,
$192,708.00 in 2010, $185,000.00 in 2011, $279,692.00 in
2012, $245,600.00 in 2013, $339,664.00 in 2014, and
$556,916.00 in 2015. Id.

Mr. Welch was issued 750 shares in AcadiaSoft at
the time of the company's formation in 2005. Ad. 43-
44, This stock was recapitalized to 100,000 shares after
the funding by the individual Angel Investors in 2006.

Ad. 45. From 2006 to 2015, Mr. Welch was not issued any

15
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additional shares of stock in AcadiaSoft. Ad. 61. Mr.
Welch was not granted stock options or stock awards of
any kind. Id.

Mr. Welch held his stock in AcadiaSoft from the
moment he received it in 2005 until 2015 when he was no
longer a resident of Massachusetts. Ad. 41, 44, 50.

F. Facts Relating to Appellants' Residency

For all periods relevant to this appeal until April
30, 2015, the Appellants resided in Lynnfield,
Massachusetts. Ad. 40. Beginning in the fall of 2014,
the Appellants considered moving out of Massachusetts

due to community abuse directed toward Mrs. Welch, an

immigrant, and their daughter in school. Id. This abuse
had occurred for several years. Id.

The Appellants began 1looking for homes 1in New
Hampshire in January 2015. Ad. 41. The Appellants
purchased a home in New Hampshire on April 28, 2015.
Id. The Appellants moved into the new home in Windham,
New Hampshire the following day. Id. The Appellants
sold their home in Lynnfield, Massachusetts on June 24,
2015. Id.

As a result of the move to New Hampshire, the
Appellants became nonresidents of Massachusetts as of

April 29, 2015. Ad. 41. The Commissioner has conceded

16
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the Welch's change in domicile from Massachusetts to New
Hampshire effective April 29, 2015. Ad. 257.

G. Facts Relating to Appellant's Tax Reporting

For the tax years 2003 through 2014, the
Appellants' filed joint Massachusetts Resident Income
Tax Returns. Ad. 40. For the 2015 tax vyear, the
Appellants filed a Jjoint Massachusetts Part-Year
Resident Income Tax Return. Ad. 41. On the 2015 return,
the capital gain from Mr. Welch's sale of AcadiaSoft
stock was reported as not taxable 1in Massachusetts
because the Appellants were residents of New Hampshire
at the time of sale. Id.

STATEMENT OF ISSUES OF LAW RAISED BY APPEAL

This appeal raises the following issue of law,
which was raised and properly preserved Dbefore the
Board.

1. Is long-term capital gain recognized by a
nonresident on the sale of stock 1in a
Massachusetts C corporation subject to tax
under G.L. c. 62, § B5A where the nonresident
performed services for the corporation in
Massachusetts, but did not receive the stock

as compensation for any services performed?

17
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BRIEF STATEMENT OF ARGUMENT

I. THE LONG-TERM CAPITAL GAIN RECOGNIZED BY MR.
WELCH WAS DERIVED FROM STOCK HELD FOR
INVESTMENT UNRELATED TO HIS COMPENSATION FROM
EMPLOYMENT IN MASSACHUSETTS AND THEREFORE
OUTSIDE THE SCOPE OF G.L. c. 62, § 5A

The undisputed facts of this case are that Mr. Welch
received stock in AcadiaSoft at the time the company was
formed in 2005 and he never received additional stock in
the company. Ad. 43-44, 61. Mr. Welch held this stock
until June 29, 2015 when it was sold as part of the
recapitalization of AcadiaSoft. Ad. 41, 44, 50.
Although Mr. Welch was a Massachusetts resident when he
received the stock, he was a domiciliary and resident of
New Hampshire at the time of the sale. Ad. 41.

In its Findings of Fact and Report, the Board
devotes great effort to explaining Mr. Welch's level of
involvement in every aspect of the Dbusiness of
AcadiaSoft. As recounted by the Board, Mr. Welch was
the founder of the company, its "chief evangelist," its
lead salesman, an officer, a director, and the public
face of the Dbusiness. Ad. 275. Mr. Welch does not -
and cannot - dispute these statements of fact. Under

Massachusetts law, however, these facts are insufficient

to classify the long-term capital gain recognized by Mr.

18
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Welch for federal tax purposes as Massachusetts source

income subject to tax under G.L. c. 62, § 5A.

Applicable to the period at issue, G.L. c.

explains

when i1ncome of a nonresident 1s

62, § 5A

subject

personal income tax in Massachusetts and provides:

[i]tems of gross income from sources
within the commonwealth are items of
gross income derived from or
effectively connected with: (1) any
trade or Dbusiness, including any
employment carried on by the taxpayer
in the commonwealth, whether or not
the nonresident is actively engaged in
a trade or business or employment in
the commonwealth in the year in which
the income is received.

The phrase "gross income derived from or effectively

connected with [ ] any trade or business" is defined by

the statute as follows:

75117765;1

For purposes of this section, gross
income derived from or effectively
connected with any trade or business,
including any employment, carried on
by the taxpayer in the commonwealth
shall mean the income that results
from, 1is earned by, 1is credited to,
accumulated for or otherwise
attributable to either the taxpayer’s
trade or business in the commonwealth
in any year or part thereof,
regardless of the year in which that
income is actually received by the
taxpayer and regardless of the
taxpayer’s residence or domicile in
the vyear it 1is received. It shall
include, but not be limited to, gain
from the sale of a business or of an
interest in a business]|[.]
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The import of G.L. c. 62, § bA is self-evident. 1In
order for income of a nonresident to be subject to
personal income tax in Massachusetts, the income must be
"attributable to .. the taxpayer's trade or business in
the commonwealth." Neither the timing of receipt of the
income nor the residency of the taxpayer at the time of
receipt determine taxability under the statute. See
McTygue v. Commissioner, 2010 Mass. Tax LEXIS 29 (2010),
arff’d 2011 Mass. App. Unpub. LEXIS 952 (2011)
(summarizing the effects of the 2003 amendments to G.L.
c. 62, § 5A).

Massachusetts caselaw is clear that the trade or
business of a partnership, S corporation, and especially
a C corporation are separate and distinct from those of
its shareholders. For example, in VAS Holdings &
Investments, LLC v. Commissioner, this Court made
unambiguous that under G.L. c. 62, § 5A the activities
of a Massachusetts limited liability company could not
be attributed to its owners. 489 Mass. 669, 687-688
(2022) . See also Commissioner v. Dupee, 423 Mass. 617,
619 (refusing to attribute the trade or business of a

Massachusetts S corporation to one of its shareholders).
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In this case, the trade or business "carried on by
the taxpayer" were the employment services provided by
Mr. Welch to AcadiaSoft. The trade or business of
AcadiaSoft in Massachusetts is not imputed to Mr. Welch.

In order for the long-term capital gain recognized
by Mr. Welch to be taxable under G.L. c. 62, § 5A, the
AcadiaSoft stock must have been "attributable to .. [Mr.
Welch's] trade or business 1in the commonwealth." In
other words, the AcadiaSoft stock must have been issued
to Mr. Welch in return for his employment in the company.
The undisputed facts in this case, however, are that the
stock Mr. Welch received in 2005 was not issued as
compensation for employment services provided by Mr.
Welch.

What the Board and the Commissioner have ignored is
the stipulated fact that Mr. Welch was compensated for
the many services he performed in Massachusetts for
AcadiaSoft. Despite the fact that the company had no
sales activity in the first several vyears of 1its
existence, Mr. Welch did take a salary from AcadiaSoft
for each of the years 2006 through 2015. Ad. 61-62, 95.
Mr. Welch reported this salary income to Massachusetts
on filed Massachusetts Resident Income Tax Returns for

each of these years. Ad. 95.

21
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There 1is no evidence - and neither the Board nor
the Commissioner have claimed otherwise - to support the
conclusion that the stock received by Mr. Welch in 2005
was compensation for services performed in 2005, or for
any other year. Mr. Welch did not have an employment
agreement for any of the vyears at issue and it is
undisputed that Mr. Welch did not receive any stock
options or stock awards during his tenure with
AcadiaSoft. Ad. 6l.

The stock issued to Mr. Welch at the time AcadiaSoft
was incorporated in 2005 was held for investment until
it was sold in 2015.

II. THE COMMISSIONER'S OWN RULE SUPPORTS MR.

WELCH'S POSITION THAT A NONRESIDENT'S CAPITAL
GAIN FROM THE SALE OF STOCK IS ONLY TAXABLE
UNDER G.L. c. 62, § 5A IN CASES WHERE THE STOCK
IS ISSUED AS COMPENSATION FOR EMPLOYMENT
SERVICES PROVIDED TO THE MASSACHUSETTS
BUSINESS

The Commissioner has promulgated detailed rules
interpreting G.L. c. 62, § DbOA. The clear language of
the Commissioner's rules support Mr. Welch's position in
this case.

830 CMR 62.5A.1(3) (c) (8) explains when the income
earned by a nonresident from the sale of a business or

an interest in a business 1is considered income from a

trade or business carried on in the Commonwealth. The

22
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rule states that income from the sale of an interest "in
a sole proprietorship, general partnership, limited
partnership, .. or an interest in a limited liability
company" is generally considered taxable under G.L. c.
62, § bHA. However, the rule goes on to explain that
income from the "sale of shares of stock in a C or S
corporation" 1s generally not subject to tax 1in
Massachusetts "to the extent that the income from such
gain is characterized for federal income tax purposes as
capital gains."

This statement by the Commissioner relating to the
sale of stock in an S or C corporation 1is entirely
consistent with the guidance from this Court that the
business of an S or C corporation 1s separate and
distinct from that of its nonresident shareholders. See
VAS Holdings, 489 Mass. at 687-688

The Department's rule next provides several helpful
examples explaining the application of the concepts of
G.L. c. 62, § DbOA. Of particular relevance 1is the
following example:

Example (3) (c) (8.4). Investor 1is an

out-of-state employee of NationalCorp,
a C corporation doing business in

Massachusetts. Investor works in
NationalCorp's Massachusetts offices.
Investor purchases stock of

NationalCorp as an ordinary investment

23
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unrelated in any way to his
compensation. The gain on Investor's
sale of the stock is not Massachusetts
source income.

The facts of this example are substantively
identical to those in this appeal. The result in the
example is not dependent on whether the "Investor" is a
blue collar laborer, the CEO, or a board member.
Moreover, taxability is not dependent on the
"Investor's" level of involvement in the business. If
the Commissioner had wanted the characterization of the
stock sale gain to turn on how many hours the employee
worked, the role of the employee in the company, or the
unigqueness of the services performed by the employee, he
surely knew how to do so.

According to the Commissioner, what does matter to
the result in the cited example is the fact that the
"Investor" purchased the stock as an "ordinary
investment unrelated in any way to his compensation.”
In other words, the gain from the sale of stock was not
attributable to the "Investor's" trade or business
conducted in the Commonwealth - i.e., as an employee.

The Commissioner's rule is entirely consistent with Mr.

Welch's argument in this case.

24
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There 1is no ambiguity in 830 CMR 62.5A.1 and,
therefore, the Commissioner 1is Dbound by its clear
language. 830 CMR 62C.3.1(2); Biogen IDEC MA, Inc. V.
Treasurer & Receiver Gen., 454 Mass. 174, 190 (20009).
To the extent this Court concludes that the rule is in
any way ambiguous, Mr. Welch must still prevail. See
Cabot v. Commissioner of Corps. & Taxation, 267 Mass.
338, 340 (1929) (instructing that "tax laws are to be
strictly construed" and any "doubts are resolved in
favor of the taxpayer").

ITIT. THE COMMISSIONER'S POSITION IS PREMISED ON A
MISREADING OF THE HOLDING IN MCTYGUE

In his briefing to the Board, the Commissioner
primarily relied on the Board's prior ruling in McTygue.
The dispute in McTygue was whether interest income paid
on a promissory note and received by a nonresident was
taxable under G.L. c. 62, § 5A. The taxpayer, like Mr.
Welch in this case, argued that the income he received
was not taxable 1in Massachusetts based on Example
(3) (c) (8.4) in 830 CMR 62.5A.1.

The Board in McTygue "inferred that [in Example
(3) (c) (8.4)] the Commissioner intended to exclude from
Massachusetts source income which were essentially

passive 1in nature and unrelated to an individual's
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employment by or participation in the entity that was
the source of that income." This interpretation of the
Commissioner's example, however, actually supports Mr.
Welch's position.

Like the "Investor" in the example, Mr. Welch held
stock in - and was employed by - a Massachusetts-based
corporation. Also, 1like the "Investor," Mr. Welch
acquired the stock in a transaction unrelated to his
receipt of compensation for services performed for the
corporation. The nonresident taxpayer in McTygue fell
outside the scope of the Example (3) (c) (8.4) in 830 CMR
62.5A.1 because the interest income he received was
linked by a written agreement to his continued
employment by the Massachusetts corporation. Such 1is
not the case in this appeal.

IV. THE FUNDAMENTAL FLAW IN THE COMMISSIONER'S
ARGUMENT IS THAT IT IGNORES THE ORIGIN OF THE
ACADIASOFT STOCK ISSUED TO MR. WELCH

The only transaction in which Mr. Welch acquired
stock in AcadiaSoft relates to the incorporation of the
company in 2005. On February 11, 2005, Mr. Welch and
Mr. Moyse incorporated AcadiaSoft each receiving 750
shares of stock. The receipt of stock by Mr. Welch was

a direct result and natural consequence of forming the

company in Massachusetts. In no sense could the receipt
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of AcadiaSoft shares by Mr. Welch on February 11, 2005
be deemed compensatory 1in nature. At that time,
AcadiaSoft had not conducted any business.

As stated by the Board in this case, "Massachusetts
has a right to tax [the income] based on the income's
provenance." Ad. 273. In this case, however, the
"provenance" or "origin" of the income was the issuance
of stock to Mr. Welch upon incorporation of AcadiaSoft
on February 11, 2005. The Department has cited no
documentary evidence to suggest that this stock was
issued in the form of compensation for future services
to be performed by Mr. Welch for AcadiaSoft.

The Commissioner's argument effectively transmutes
what is clearly stock received in return for forming a
legal entity in 2005 into compensation earned by Mr.
Welch in return for an undocumented agreement to perform
services at some future undetermined time. This is true

despite the fact that (1) Mr. Welch did receive wage

income for the services he performed for AcadiaSoft in
each of the years at issue and (2) there exists no
documentary evidence reflecting an agreement between Mr.
Welch and AcadiaSoft that the stock he received in 2005
was part of the compensation he was to receive for

performing services for the company.
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WHY DIRECT APPELLATE REVIEW IS APPROPRIATE

Direct appellate review is appropriate where an
appeal presents (1) questions of first impression or
novel questions of law; (2) state or federal
constitutional questions; or (3) questions of
substantial public interest. See Mass. R. App. P. 11l (a).
Direct appeal review is warranted in this case because
it presents a novel question of law that is of
substantial public interest.

First, this appeal raises a novel question of law.
Although  there have been several decided cases
addressing the scope of G.L. c. 62, § 5A, none of these
rulings address the unique issues raised in this appeal.
Specifically, can a key employee of a Massachusetts S or
C corporation ever own stock for investment purposes?
Under the Board's ruling, if a nonresident key employee
spends any time in Commonwealth working for a
Massachusetts S or C corporation, the gain from the sale
of the stock is at risk of being subject to tax under
G.L. c. 62, § bA.

This appeal also raises questions of substantial
public interest. Nonresident owners of stock in a

Massachusetts S or C corporation are entitled to clarity

regarding the circumstances under which capital gain on
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the sale of stock is taxable by the Commonwealth. The
Board's decision in this case brings into question: (1)
when a Massachusetts S or C corporation will be respected
as a separate entity apart from its shareholders and (2)
the level of involvement a nonresident shareholder can
have 1in the activities of a Massachusetts S or C
corporation before stock held for investment becomes
compensatory in nature under G.L. c. 62, § 5A.

The facts of this case are not exceptional. In any
given year, there are innumerable S and C corporations
doing business in the Commonwealth. Substantial numbers
of these businesses have nonresident employees,
officers, or directors that travel to work - even if on
rare occasion — in offices located in Massachusetts. As
a result, the Massachusetts tax treatment of the gain
realized on the sale of stock owned by these individuals
is indisputably a question of substantial public

interest.

Respectfully submitted,

/s/ Michael J. Bowen

Michael J. Bowen (BBO# 649688)
Akerman LLP

50 North Laura Street

Suite 3100
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Jacksonville, Florida 32202-3646
Tel: (904) 798-3700
Fax: (904) 798-3730
Email: michael.bowen@akerman.com

and

Eric P. Rothenberg (BBO# 431040)
Orsi Arone Rothenberg Turner, LLP
160 Gould Street, Suite 320
Needham, Massachusetts 02494-2300
Tel: (781) 239-8900

Fax: (781) 658-2203

Email: erothenbergloarlawyers.com

Attorneys for CRAIG H. & NATALIA I. WELCH

Dated: February 22, 2024
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I hereby certify, under penalties of perjury, that
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and appendices, including, but not limited to:
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) (13) (addendum) ;

Rule 16 (a
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COMMONWEALTH OF MASSACHUSETTS

APPELLATE TAX BOARD

CRAIG H. AND NATALIA 1. WELCH,
Appellants,
DOCKET NO. €339531

v.
COMMISSIONER OF REVENUE,

Appellee.
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STATEMENT OF AGREED FACTS

Pursuant to Rule 23 of the Appellate Tax Board Rules of Practice and Procedure, 831 C.M.R.
1.23, the parties to this appeal hereby stipulate and agree for the purposes of this appeal to the
tollowing matters. In so stipulating, the parties expressly reserve their rights to contest the materiality
and relevance of any facts or documents herein, but waive all other objections to the admissibility of
the stipulated facts and documents except as specifically set torth herein. The parties further stipulate
and agree that the exhibits attached hereto are authentic and waive any objection to the admissibility
of duplicates in lieu of originals of such exhibits. Finally, the parties stipulate and agree that for
purposes of the reply briefs, the parties can rely on facts not specifically listed in this Statement of

Agreed Facts as long as the facts are included in the Stipulated Exhibits attached hereto.

THE APPEAL

This is an appeal pursuant to G.L. c. 58A, § 6, and G.L. c. 62C, §§ 39(c) and 5A from the
refusal of the Commissioner of Revenue (the “Commissioner”) to abate personal income tax, interest,

and penalties assessed against Craig H. and Natalia I. Welch (collectively the “Appellants”) tor the tax
1
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year 2015. The only issue in this appeal is whether the long-term capital gain realized by Craig Welch
on the sale of his shares of common stock in AcadiaSoft, Inc. (“AcadiaSott”) was subject to tax in
Massachusetts.'The Commissioner is not contesting that the Appellants changed their domicile to

New Hampshire on April 30, 2015.

PRIOR PROCEEDINGS

1. On April 16, 2016, the Appellants timely filed their 2015 Massachusetts Non-
Resident/Part Year Personal Income Tax Return indicating April 30, 2015, as the Appellants’ last date
of Massachusetts residency. See Exhibit 1.

2 On November 14, 2018, the Commissioner issued to the Appellants a Notice of
Selection of Audit for the 2015 tax year. See Exhibit 2.

3. On January 18, 2019, the Commissioner issued a Notice of Intent to Assess to the
Appellants for the 2015 tax year. See Exhibit 3.

4. On February 26, 2019, the Commussioner issued a Revised Notice of Intent to Assess
to the Appellants for the 2015 tax year. See Exhibit 4.

5. On March 5, 2019, the Commissioner issued a Notice of Assessment as summarized
below.

Year Tax Interest Penalties Total
2015 $244,182.00 $48,836.00 $42.950.62 $335,968.62

See Exchibit 5.
6. On or about April 25, 2019, the Appellants timely filed a Form ABT-Application for

Abatement for the 2015 tax year (“2015 Abatement Application™). See Exhibit 6.

! Natalia Welch is a party to this appeal solely as a result of filing a joint Massachusetts part-year return for the year at
issue.
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7 By letter dated October 23, 2019, the Appellants informed the Commissioner that
pursuant to Chapter 58A, Section 6, the Appellants were withdrawing their consent for the
Commussioner to act upon their abatement application beyond six months from the date of tiling. See
Exhibit 7.

8. On or about November 4, 2019, the Appellants filed their Petition with the Appellate
Tax Board. The appeal was assigned Docket No. C339531. See Exhibit §.

9. On June 17, 2020, the Commissioner issued a Notice of Determination informing the
Appellants that their 2015 Abatement Application was denied. See Exbibir 9.

10. As of November 9, 2021, the total assessed by the Commissioner, including, tax,
interest, and penalty, is $381,866.08.

11. Appellants filed a joint Interest and Dividend Tax return as residents in New
Hampshire for the period April 30, 2015 to December 31, 2015 and reported all interest and dividend
income earned for such eight-month period in New Hampshire and paid $190.00 in New Hampshire

taxes. See Exhibit 72.

THE APPELILANTS RESIDENCE

12. Until April 30, 2015, the Appellants resided in Lynntield, Massachusetts.

13. From 2003 through 2014, the Appellants filed Massachusetts Resident Income Tax
Returns and did not claim any credits for taxes paid to other jurisdictions and did not file income tax
returns in any other jurisdictions.

14. Craig Welch testified that beginning in the fall of 2014 and continuing through early
2015, the Appellants wanted to move out of Massachusetts due to the community abuse to Mrs.

Welch, an immigrant, and their daughter in school. See Exhibit 60, page 161 and Exhibit 64 pege 1.
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15. The Appellants began looking for houses in New Hampshire in January of 2015. They
did this because they were assured they could buy a house without the need to sell any ot AcadiaSoft’s
shares. See Exhibit 69.

16. Atfter several houses they were interested in tell through, they made an offer on the
home they ultimately purchased on March 24, 2015, they purchased it on April 28, 2015 and on April
29, 2015, the Appellants moved to Windham, New Hampshire. See Exbibils 65 and 70.

17. Atfter the sale of their Lynnfield residence, the Appellants owned no real property
within the Commonwealth.

18. Appellants were part-year Massachusetts residents through April 30, 2015 and filed a
Part Year income tax return for such period. The Appellants bought the house in New Hampshire
and moved there April 29, 2015. See Exhibit 65. The vacant house they still owned in Massachusetts
was then fully painted to ready it for sale. An open house was held May 23, 2015, where they received
seven offers. They accepted one offer and the closing took place June 24, 2015.

19. Craig Welch testified that beginning in January of 2015, he decided that he and his
tamily would move to New Hampshire. Craig Welch and tamily focused on Southern New Hampshire
due to his son’s day-student status at Phillips Academy in Andover. They had been unhappy living in
Massachusetts for several years due to poor treatment of his wite and child due to Mrs. Welch’s
immigrant status. See Exhibit 64, page 1 and Exhibit 60, pages 160-161.

20. Craig Welch testitied: “I was forced to voluntarily resign” from AcadiaSoft. See Exhibit
60, Peage 148. He sold his shares back to the company that same day.

21. The Appellants filed a 2015 Massachusetts Part-Year Resident Income Tax Return.
The return was prepared by their CPA who reported the capital gain as not taxable in Massachusetts.
The CPA did not report on this return the $4,744,759.96 of gain realized in the sale of Craig Welch’s

AcadiaSoft’s common stock, as such stock was sold on June 29, 2015 while they were not resident of
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the Commonwealth ot Massachusetts. Such amount was reported on the federal income tax return
for such year and was disclosed on the part year resident return to Massachusetts, but excluded from
income taxable in Massachusetts. See Exhibit 1.
22. When Craig Welch was asked if there was a tax avoidance motive to his move out of
Massachusetts, he testified “I didn't think I was -- originally? The answer is no. Originally, I thought
we were selling for stock. I didn't know -- between the window and the beginning of October to

June, whatever it was, I was under the impression I was getting ICAP stock.” See Exhibit 60, pages

161-162.
ACADIASOFT
I. General Overview of the business
23. AcadiaSoft is still an active business and develops and markets derivatives and

collateral management solutions for institutional investors.

24. Craig Welch started AcadiaSoft by himself before it was incorporated. See Exhibit 60,
pages 17 and 18 and Exchibit 31.

25. In founding AcadiaSott, Craig Welch wanted to build an industry utility that essentially
became the worldwide dominant player in derivatives collateral. See Exhibit 60, page 24.

26. Craig Welch refers himself as the AcadiaSott’s chiet evangelist as he built up the
support for AcadiaSoft’s products and established those products as standard in the derivatives
community. See Exhibit 60, page 21.

27. Danny Moyse, a sottware engineer, joined AcadiaSoft in 2005. AcadiaSoft was formed
as a corporation on February 11, 2005. Danny Moyse and Craig Welch were each given a 50% interest
in the company, and Danny Moyse was given a 50% interest in the company as Certificate # 1, and
Craig Welch was given a 50% interest in the company as Certificate #2 at the same time. See Exhibils

12 and 31.
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28. Starting in 2009, AcadiaSoft has been taxed as a C Corporation.

29. From 2003-2015, AcadiaSoft’s headquarters were in Massachusetts.

30. The first product AcadiaSoft sold was Acadia Collateral Manager (ACM). See Exhibit
60, page 18.

31. Craig Welch was involved in the development of ACM. See Exhibit 60, page 19.

32; MarginSphere became a successtul product around 2011-2012 once the Dodd-Frank
Wall Street Retorm and Consumer Protection Act became eftective. See Exhibit 60, page 35.

33. By the end ot 2009, tour individuals worked at AcadiaSoft: Craig Welch, Danny Moyse
and two programmers. See Exhibit 60, page 21.

34. By 2014, AcadiaSott had 24 employees. See Exhibit 6, page 68.

35. From 2005 through 2015, AcadiaSoft filed Massachusetts Corporate Excise Returns
apportioning 100% of its income to Massachusetts.

36. Craig Welch was an employee of AcadiaSoft starting in 2005 and held various titles

and responsibilities.

II. Corporate Governance

37. AcadiaSoft was first organized in Massachusetts on November 17, 2003 and
voluntarily dissolved on February 24, 2004. See Exhibits 10, 11.

38. Craig Welch was named the President, Treasurer, Clerk, and sole director of
AcadiaSoft from November 17, 2003 to February 24, 2004. See Exhibits 10, 11.

39. AcadiaSoft was later organized in Massachusetts by Craig Welch on February 11, 2005.
See Exchibir 12.

40. Danny Moyse joined AcadiaSoft in February 2005 as President, Chiet Technology

Oftticer and co-director. See Exhibit 12 and Exhibit 60, page 25.
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41. On February 11, 2005, AcadiaSoft issued 750 shares of common stock to Craig Welch
and 750 shares of common stock to Danny Moyse. Both are considered the founders of AcadiaSoft.
See Exchibits 31, 53.

42. Craig Welch and Mark Stein, Esq. (outside counsel to AcadiaSott) testified that Mr.
Moyse was the Chief Technology Otticer and Craig Welch tocused on sales. See Exhibit 60, page 25 and
Exchibit 61, page 90.

43. From February 11, 2005, through December 24, 2009, Craig Welch and Danny Moyse
were the sole directors of AcadiaSoft. Craig Welch was Chief Executive Otfticer and Treasurer and
Danny Moyse was President and Secretary during that time period. See Exhibits 12-22 and Exhibit 30.

44. From 2003 through 2009, there was no formal Board of Directors. The business was
run by Craig Welch and Danny Moyse. See Ex/ibit 62, Re: ponse No. 12.

45. Atter the first institutional funding of 2009, AcadiaSoft hired a sales person to assist
Craig Welch but he remained the chief evangelist. See Exhibit 60, page 42.

46. Craig Welch considered AcadiaSoft his creation and wanted to make it successtul. See
Exchibit 60, pages 42-43.

47. At the inception of the business, Craig Welch performed many roles in AcadiaSoft by
creating the desire for AcadiaSoft’s products with its potential customers, designing the products,
selling them and tinancing them. See Exhibit 60, page 21.

48. From 2003 through 2009, Craig Welch worked 14 hours a day, 5 days a week. He also
worked 5 to 6 hours on Saturdays and Sundays. See Ex/hibit 60, page 22.

49. After December of 2009, Craig Welch worked from 4:00 AM through 5:00 PM
Monday through Friday and also worked on week-ends. See Exhibit 60, pages 22-23.

50. Craig Welch “worked and worked and worked because [he] believed in what [he] was

doing.” See Exhibit 60, page 55.
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51. Craig Welch was looking torward to a payout from his hard work at some point in
time. See Exhibit 60, page 155.

52. From 2003 through June of 2015, Craig Welch worked exclusively tor AcadiaSoft. See
Exchibit 60, page 23.

53, From 2009 through July 2014, Craig Welch was a member of the Board of Directors
and a member of the management team. See Ex/hibit 62, Re: ponse No. 12.

54. From 2006 to 2007, AcadiaSoft raised funding from individuals (“Angel Investors”).
In 2006, fifteen to twenty Angel Investors invested 1 million dollars into AcadiaSoft. In April and
June 2007, the Angel Investors invested another $1.5 million into AcadiaSoft. See Exhibit 60, page 36.
The 2007 Angel Investors were for the most part the same 2006 Angel Investors plus a few additional
ones. See Exhibit 60, pages 29-30 and Exhibit 31. Craig Welch, Danny Moyse and the Angel Investors
held all ot the common stock.

55. None of the Angel Investors worked at AcadiaSott. See Exhibit 60, page 31.

50. Craig Welch committed to the Angel Investors in 2006 and in 2007 to do his best job,
to get them their money back as well as a handsome return. See Exhibit 60, pages 32 and 36.

57. On April 30, 20006, Craig Welch and Danny Moyse were each issued 99,250 additional
shares of AcadiaSoft’s common stock as part of a recapitalization to admit the Angel Investors. See
Exhibit 31.

58. As of December 15, 2009, the Angel Investors owned a 28.2% ot the company’s
common stock. Craig Welch and Danny Moyse owned the remaining 71.8% of the common stock,
each owning 35.9% of the common stock, being a dilution from 50% of common stock each had
previously owned. Craig Welch and Danny Moyse were still sole directors and ottficers ot AcadiaSoft
at this time. See Exhibit 31.

59. On December 16, 2009, AcadiaSoft incorporated in Delaware. See Exhibit 46.
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60. On December 18, 2009, AcadiaSoft, a Massachusetts corporation, merged into
AcadiaSoft, a Delaware corporation. The merger was in anticipation of a four million dollar-
investment by four tinancial institutions. See Exhibit 38.

61. On December 24, 2009, AcadiaSoft entered into its first round of funding with four
tinancial institutions (“Series B Transaction”). See Exhibits 32-36.

62. The Series B Transaction investors were financial services firms that were interested
in the product created by AcadiaSott and were using such product as customers of AcadiaSoftt. These
customers were JP Morgan, Credit Suisse, HSBC and ICAP. See Exhibit 32

63. In 2011, certain documents related to the Series B Transaction were amended. Se¢
Exchibits 39-41.

o4. Contemporaneous to the Series B Transaction, a Right of First Refusal and Co-Sale
Agreement stated “in the event within 18 months atter the date of this Agreement, any Key Holder
shall either voluntarily resign from full time employment within the Company (except a resignation
tor “good reason” or be terminated for cause”), such Key Holder irrevocably grants to the Company
an option to repurchase all of the shares of the Key Holder’s Capital Stock.” See Exhibit 35.

65. The Key Holders were Craig Welch and Danny Moyse, and each held 100,000 shares
of common stock. See Exhibits 33 and 39.

66. Key Holders are either the founders of a company or key members of the management
team who hold a meaningful amount of stock and who are expected to subject themselves to certain
limitations on the disposition of the stock. See Exhibit 61, pege 23.

67. On December 24, 2009, Danny Moyse became CEO as part of the Series B
Transaction until he became incapacitated due to illness, in 2010.

68. On December 24, 2009, Danny Moyse became President of AcadiaSoft as part of the

Series B Transaction and Craig Welch became CEO in 2010 atter Danny Moyse’ illness. Craig Welch
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was elected President and Interim CEO at the meeting of the Board of Directors held on November
2, 2010. See Exhibit 58, page DOR002631 and Exhibit 60, page 102.

69. Due to Danny Moyse’ illness, Craig Welch had to focus on operations and
management, in addition to sales. See Exhibit 60, page 51.

70. Due to Danny Moyse’ absence, an Operating Committee was established to review
and address material 1ssues. See Exhibit 58, page DOR002631. The Operating Committee met at least
twice a week. Id. Craig Welch was a member of the Operating Committee, as well as the Risks
Management Committee and the Product Committee. Id. ar pages DOR002662, DOR002701,
DOR002723.

71. Until the end of 2014, all personnel answered to Craig Welch. See Exhibit 61, page 57.
Until the end ot 2014, product development, operations, human resources, legal, compliance, finance,
strategy, partnerships, sales answered to Craig Welch. See Exhibit 61, page 57.

72. As of December 15, 2009, Craig Welch’s 100,000 shares represented 35.9% of the total
shares. After the Series B Transaction financing, on December 24, 2009, AcadiaSott issued 459,180
shares ot Convertible Preferred Stock to the institutional investors diluting Mr. Welch’s ownership
percent to approximately 13%. No additional shares were issued to Craig Welch.

73. With the 2009 institutional funding, there was an expectation that Craig Welch would
remain working for AcadiaSoft and that his full-time commitment would be to AcadiaSoft and to the
success of AcadiaSoft. See Exhibit 60, page 42.

74. Mark Stein, a current law partner at Morgan Lewis, started representing AcadiaSoft as
outside counsel in October 2009. See Exhibit 61, page 41.

75, On April 10, 2012, Chris Walsh was hired as the Chiet Operating Ofticer with an

expectation that he would become CEO at some point in the tuture. See Exhibit 60, pages 51-52.

10

47



76. On July 30, 2013, AcadiaSoft entered into its second round of tunding with
institutional investors (“Series C Transactions”). See Exhibits 42-45.

77. As a result of the Series C Transactions, Craig Welch’s ownership was diluted so that
his 100,000 shares represented only 11.86% of all the outstanding stock of AcadiaSoft.

78. In 2013, AcadiaSoft hired a sales executive who was put in charge of the North
American sales. See Exhibit 58, page DOR002852. Craig Welch’s focus was on the closing of key
accounts. Id.

79. In 2013 and 2014, Craig Welch was trying to open-up the market in Asia-Pacitic. See
Exchibit 60, page 64.

80. Because Craig Welch was the business development representative, he was the one
travelling to Tokyo, Singapore and Sydney. See Exhibit 60, page 65.

81. Craig Welch worked a lot in 2013 and 2014 but was also happy to see his hard work
bear fruit. See Exhibit 60, page 65.

82. Beginning in 2012, some members of the Board of Directors discussed replacing Craig
Welch as CEO but ultimately decided not to do so. See Exhibit 60, pages 51-52 and See Exhibit 61, peges
59-61.

83. From 2006 to 2015, Craig Welch maintained his 100,000 shares of stock and was never
awarded any other shares. See Exhibit 31. In sum, Mr. Welch’s ownership percent was diluted during
this time frame, from 50%, to 35.9%, to 13% to 11.86%.

84. Craig Welch testified that in 2014, while attending a Board ot Directors meeting for
AcadiaSoft, he felt something was amiss and felt he needed to find out what was going on. By
September 2014, he understood that one of the Board members, appointed by one of the global banks,
was trying to undermine the value of AcadiaSoft common stock. There was a secret project of that

board member, which was designed to develop a product competitive with AcadiaSoft’s product, and
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which would reduce AcadiaSott’s value to pennies on the dollar. See Exhibit 60, pages 66-72 and Exhibit
61, page 83.

85. On October 3, 2014, Craig Welch relayed an offer from one of the institutional
investors, ICAP, to purchase AcadiaSoft’s common stock to the Chairman of the Board of Directors,
Shea Wallon, and to Mark Stein. Mr. Wallon and Mr. Stein informed Craig Welch that the Board’s
tiduciary duties required that it establish a formal process to determine the future direction of
AcadiaSott. See Exhibit 64, pages DOR003545-DOR3540.

86. In October 2014, the Board of Directors told Craig Welch to stand aside to allow the
COOQO, Chris Walsh, to run all operational atfairs for the company, including managing personnel,
product development, interaction with the Board on operational matters, etc. See Exhibit 61, pages 54-
56 and Exhibit 62, re.ponse 11. The Board of Directors formed a special committee called the “Founder-
Repurchase Committee” to formulate a way to repurchase the shares of common stock held by Craig
Welch and Danny Moyse. See Exhibit 58, page DOR0028S2.

87. The Founder-Repurchase Committee led by the Chairman of the Board engaged in
negotiation with the Founders (on behalf of the common stockholders generally) regarding the terms
(price and otherwise) on which stockholders interested in selling their shares would be willing to sell
their shares to the company. The results of the repurchase discussion with the Founders determined
the target size of the contemplated investment round. See Exhibit 58, page DOR0028S2.

88. By December 2014, Craig Welch was asked to shift his CEO responsibilities to Chris
Walsh. See Exhibit 61, page 57. Craig Welch was to focus on big sales for the company, sales where his
personal reputation, network and access would be helptul to the company. See Exhibit 61, page 57.

89. In early 2014, as the company became more of a stable company versus a startup, and
the COO took increasingly more responsibility for managing the company, Craig Welch did what he

liked, being the senior salesperson and tounder. See Exhibit 64, page DOR003545.
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90. Craig Welch was also asked to be cooperative in the process of trying to arrange for a
recapitalization of the business that would allow AcadiaSoft to purchase the shares of the common
stocks held by him, Danny Moyse, and the Angel Investors. See Exhibit 61, page 55.

91. Some of the Board of Directors were not satistied with Craig Welch’s leadership of
the company for several years betore the recapitalization of June 2015. See Exhibit 61, page 59.

92, Mark Stein testified “I don't remember the board or board leadership ever being
disappointed with Craig’s level of effort from December 2014 through the recapitalization in June of
2015”. See Exchibit 61, page 58.

93. On June 29, 2015, AcadiaSoft entered into its third round of funding with institutional
investors (“Series D Transactions”). See Exhibits 51-52.

94. The institutional investors owned the convertible preferred stock, convertible into
common stock. See Exhibits 32 and 42.

95. Craig Welch along with all other common shareholders in AcadiaSoft were bought out
of AcadiaSoft in a Series D round which closed June 29, 2015. The closing date of that transaction
was not assured to AcadiaSoft until June 29, 2015. No preferred shareholders sold their shares nor
did AcadiaSott sell any assets of the business. AcadiaSoft continues to operate this day. As a result of
the Series D financing Craig Welch, Danny Moyse and the Angel Investors were no longer
shareholders of the company..

96. Craig Welch testitied that “if there was some sort of transaction or there was not some
sort of transaction, I would be done and that they were out of courteousness to me, giving me six
months to essentially drift away from the company as well as it was to their benefit also because I was
so high protfile in the industry...”. See Exhibit 60, page 138.

97. When questioned why Craig Welch was not asked to resign as CEO, Mark Stein

testitied “tollowing the advice or the request of Craig that he step back from operational responsibility,
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Craig would be bought out entirely at which time he would resign from the company, so there was no
point engaging in an action which would be turbulent, probably create more buzz or notice in the
marketplace than was necessary in order to achieve the managerial end that the board was seeking.
Exchibit 61, page 56.
98, AcadiaSoft wanted Craig Welch to retain the title of CEO until his resignation because
he was “so high profile in the industry and associated with AcadiaSoftt.” See Exhibit 60, pages 138-139.
99, Craig Welch tied his resignation with the sale of his stock to maintain some leverage

in case AcadiaSoft decided not to repurchase his stock. See Exhibit 54, Exhibit 60, page 145.

IIT.  Location of AcadiaSoft’s Offices

100.  Craig Welch and Danny Moyse started AcadiaSoft out of their respective homes in
Massachusetts until renting an oftfice 1n 2009. See Exhibit 60, page 56-60.

101.  AcadiaSoft’s first otfice was located in Pembroke, Massachusetts. See Exhibit 60, pages
56-60.

102.  Craig Welch did not have an oftice at the Pembroke location but used the conference
room when he visited that location. See Exhibit 60, page 57.

103.  In 2009, as the company grew, AcadiaSoft rented space in Norwell, Massachusetts,
where Craig Welch maintained an otfice. See Exhibit 60, page 56.

104.  Craig Welch generally went to the otfice on Mondays, during weeks that he was not
traveling; otherwise, he would work from his home in Lynnfield, Massachusetts or where he had
traveled to out of state. See Exhibit 60, page 59.

105.  From 2005 through 2009, Craig Welch worked principally from Massachusetts,
travelling in general to New York twice a month, but never staying overnight. See Exhibit 63, Re.ponse

No. 11, and Exhibit 60, page 28. Mark Stein testitied that from 2009 on, Craig Welch traveled often for
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the company’s business, on the road quite a bit but could not quantity the amount of travel. See Ex/hibit
61, pages 40-41. Craig Welch estimated that after 2009, he spent forty-tive percent of his time working
in Massachusetts, thirty percent in other states and twenty-tfive percent internationally. See Exhibit 63,
Re:ponse No. 11. However, Mr. Welch does not have any documentation to substantiate his estimates.

1d.

IV.  Board of Directors

106.  AcadiaSoft’s Board of Directors generally met ten times a year. See Exhibit 60, page 52
and Exhibit 61, page 13.

107.  Craig Welch attended every Board of Directors’ meeting in person from 2009 through
May 2015. See Exhibit 58; Exhibit 60, pages 52 and 53. The meetings were sometimes held in New York
City and London. See Exhibit 60, page 52.

108.  Craig Welch provided executive reports to the Board ot Directors from 2010 through
2012. See Exhibit 58, pages DOR002631, DOR002635, DOR002638, DOR002641, DOR002644,
DOR002647, DOR002668, DOR002676, DOR002679, DOR002684, DOR002689, DOR2692.

109.  Craig Welch and Danny Moyse provided strategic plans to the Board of Directors. See
Exchibit 58, page DOR002625 (meeting ot June 28, 2010). For mnstance, Craig Welch reported to the
Board ot Directors on AcadiaSoft’s progress in its business continuity plans, including the transition
from back-up tape to servers and the establishment of redundant servers. See Exhibit 58, DOR002632
(meeting of November 2, 2010).

110.  When the Board of Directors was seeking an independent director, Craig Welch and
Danny Moyse were responsible for finalizing a mutually agreeable description of the candidate’s
responsibilities and setting a compensation package for his/her services as a board member. See Ex/hibir

58, pages DOR002621, DOR002625 (meetings of May 6, 2010 and June 28, 2010).
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111.  Craig Welch was involved in recommending bonus and compensation for the
management team. See Exhibit 58, page DOR002723 (meeting of March 26, 2013).

112.  Craig Welch brieted the Board ot Directors on legal claims. See Exhibit 58, pages
DOR002621, and DOR002626 (meetings of May 6, 2010, June 28, 2010)

113.  Craig Welch reported to the Board of Directors on Management’s efforts to obtain
patent protection tor AcadiaSoftt’s intellectual property. See Exhibit 58, pages DOR002632 (meeting of
November 2, 2010).

114.  Craig Welch briefed the Board of Directors on the establishment of depositary
relationship with banks in the United Kingdom. See Ex/hibit 58, page DOR002622 (meeting of May 0,
2010).

115.  Craig Welch was involved in hiring personnel and briefed the Board of Directors with
updates on AcadiaSoft’s progress in identitying candidates for various positions. See Exhibit 58, peges
DOR002622, DOR002625, DOR002628; DOR002632; DOR002662 (meetings of May 6, 2010, June
28, 2010, September 22, 2010, November 2, 2010, August 23, 2011).

116.  Craig Welch presented business plans and product roadmaps to the Board of
Directors. See Exhibit 58, pages DOR002632, DOR002659, DOR002668, DOR002672, DOR002674,
DOR002685, DOR002691, DOR002698, DOR002702, DOR002710 (meetings of November 2, 2010,
July 26, 2011, October 25, 2011, November 29, 2011, March 7, 2012, April 23, 2012, June 26, 2012,
July 31, 2012, and November 27, 2012).

117.  Craig Welch was involved in seeking equity tinancing. See Exhibit 58, pages DOR002698,
DOR002714, and DOR002717 (meetings of June 26, 2012, January 28, 2013, and February 26, 2013).

118.  Craig Welch was involved in establishing corporate strategy and delivering reports to
the Board of Directors on AcadiaSoft’s status and near-term objectives. See Exhzbit 58, DOR002859

and DOR002863 (meetings of December 17, 2013 and February 11, 2014).
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119.  When the Board of Directors was informed by Craig Welch of a possible investment
in the Series B round by another institutional investor, the Board authorized Craig Welch and Danny
Moyse to investigate whether any existing shareholders would be interested in a repurchase
transaction. See Exhibit 58, pages DOR002620; DOR002622 (meetings of March 5, 200 and May 0,
2010).

120.  Craig Welch provided the Board of Directors with updates on AcadiaSoft’s marketing
and strategic partnership efforts. See Exhibit 58, pages DOR002619, DOR002623, DOR002625,
DOR002629; DOR002632; DOR002633, DOR002639, DOR002643, DOR002645, DOR002648,
DOR002656, DOR002660, DOR002665, DOR002667, DOR002669, DOR002690, DOR002699,
DOR002704 (meetings of March 5, 2010, May 6, 2010, June 28, 2010, September 22, 2010, November
2, 2010, January 11, 2011, February 8, 2011, March 8, 2011, April 28, 2011, May 24, 2011, July 26,
2011, September 27, 2011, October 25, 0211, April 23, 2012, June 26, 2012, and September 25, 2012).

121.  Craig Welch provided the Board of Directors with status on key sales prospects. See
Exchibit 58, page DOR002629 (meeting of September 22, 2010).

122.  Craig Welch was involved with press releases. See Ex/ibit 58, DOR002632 (meeting of
November 2, 2010).

123.  Craig Welch provided the Board ot Directors with update on the status of AcadiaSoft’s
negotiation of AMP service agreements with certain prospective customers. See Exhibit 58, page
DOR002623 (meeting of May 6, 2010).

124.  Craig Welch reported to the Board ot Directors on AcadiaSoft’s results of operations
and cash flow. See Exhibit 58, DOR002666 (meeting of September 27, 2011).

125.  Craig Welch reported to the Board of Directors AcadiaSoft’s financial results and
development in AcadiaSoft’s financial reporting systems. See Exhibit 58, page DOR 002633 (meeting of

November 2, 2010).
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126.  Craig Welch provided the Board ot Directors with reports on management’s proposals
regarding pricing of AcadiaSoft’s software applications. See Exhibit 58, pages DOR002629, DOR002633,
DOR002842, DOR002845, DOR002872, DOR002873, and DOR002886 (meetings of September 2,
2010, November 2, 2010, April 30, 2013, June 11, 2013, July 8, 2014, and November 18, 2014).

127.  From September 22, 2010 through April 28, 2015, Craig Welch reviewed the Board’s
minutes, then Craig Welch and Mark Stein signed the minutes once they were finalized. See Exhibit 58,
and Exhibit 61, page 15.

128.  Craig Welch presided as chair of the Board ot Directors” meetings from November 2,
2010 through August 27, 2013. See Exhibit 58, pages DOR002631, DOR 002635, DOR002638,
DOR002641, DOR002644, DOR002647, DOR002655, DOR002658, DOR002661, DOR002665,
DOR002668, DOR002672, DOR002675, DOR002679, DOR002684, DOR2688, DOR2692, and
DOR002851.

129.  Craig Welch provided the Board of Directors with an overview of the AcadiaSoft’s
results of operations and key developments. See Exhibit 58, pages DOR002639, DOR002645,
DOR002665 (meetings of January 11, 2011, March 8, 2011, and September 27, 2011).

130.  From 2010 through December 2014, Craig Welch reported on the status of sales
etforts. See Exhibit 58, pages DOR002619, DOn002633, DOR002636, DOR002639, DOR2648,
DORO002656, DOR002662, DOR002666, DOR002669, DOR002673, DOR002676, DOR002661,
DOR002690, DOR002697, DOR002701, DOR2705, DOR002711, DOR002712, DOR002715,
DOR002719, DOR002722, DOR002840, DORO002844, DOR002845, DOR002849, DOR002852,
DOR002856, DO002859, DOR002863, DOR002864, DOR002868, DOR002872, DOR002876, and
DOR002890.

131.  Craig Welch’s preparation for the Board of Directors’ meetings was considerable. See

Exchibit 61, page 50.
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COMMONWEALTH OF MASSACHUSETTS

APPELLATE TAX BOARD

CRAIG H. AND NATALIA I. WELCH V. COMMISSIONER OF REVENUE

Docket No. C339531 Promulgated:
November 29, 2023

This is an appeal filed under the formal procedure pursuant
to G.L. c. 58A, § 7 and G.L. c. 62C, § 39 from the refusal of the
Commissioner of Revenue (“Commissioner” or “appellee”) to abate
personal income tax, interest, and penalties assessed to Craig H.
Welch (“Mr. Welch”) and Natalia I. Welch (Mr. Welch and Natalia I.
Welch, collectively, T“appellants”) for the tax vyear ending
December 31, 2015 (“tax year at issue”).

This matter proceeded without oral argument pursuant to 831
CMR 1.31. Chairman DeFrancisco and Commissioners Good, Elliott,
and Metzer joined in a decision for the appellee.

These findings of fact and report are made pursuant to
requests by both the appellants and appellee under G.L. c. 58A, §

13 and 831 CMR 1.32.

Eric P. Rothenberg, Esq., and Richard M. Stone, Esqg., for the
appellants.

Celine E. de 1la Foscade-Condon, Esg., and Julie A. Flynn,
Esg., for the appellee.
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FINDINGS OF FACT AND REPORT

This matter concerns whether gain realized by Mr. Welch - a
nonresident at the time he sold at a gain his shares of common
stock in AcadiaSoft, Inc., a Delaware corporation that develops
and markets derivatives and collateral management solutions for
institutional investors - was subject to personal income tax in
Massachusetts pursuant to G.L. c. 62, § 5A. The statute states in
relevant part that the gross income of nonresidents includes
“income derived from or effectively connected with . . . . any
trade or business, including any employment carried on by the
taxpayer in the commonwealth, whether or not the nonresident is
actively engaged in a trade or business or employment in the
commonwealth in the year in which the income is received.” G.L. c.
62, § 5A.

On the basis of a Statement of Agreed Facts, the exhibits
thereto, including deposition testimony of Mr. Welch and Attorney
Mark Stein (“Mr. Stein”), and briefs submitted by the parties, the
Appellate Tax Board (“Board”) made the following findings of fact.

On April 16, 2016, the appellants timely filed their 2015
Form 1 - Massachusetts Nonresident/Part-Year Resident Tax Return
(“2015 Form 1”), which indicated April 30, 2015, as the appellants’

last date of Massachusetts residency.! The appellants filed a joint

1 The Commissioner does not contest that the appellants changed their domicile
to New Hampshire on April 30, 2015.

257



Interest and Dividend Tax Return as residents of New Hampshire for
the period April 30, 2015 to December 31, 2015, reporting all
interest and dividend income earned for this eight-month period
(but not the gain on the sale of Mr. Welch’s AcadiaSoft stock) to
New Hampshire, and paying $190 in New Hampshire taxes.

The Commissioner issued a Notice of Intent to Assess to the
appellants for the tax year at issue on January 18, 2019, followed
by a Revised Notice of Intent to Assess on February 26, 2019. The
Commissioner issued a Notice of Assessment to the appellants for
the tax year at issue on March 5, 2019, assessing $244,182 in tax,
$48,836 in interest, and $42,950.62 in penalties, for a total of
$335,968.62, based upon the gain realized by Mr. Welch on his
shares of common stock.

The appellants filed a Form ABT - Application for Abatement
(“abatement application”) for the tax year at issue on or about
April 25, 2019. By letter dated October 23, 2019, the appellants
informed the Commissioner that they were withdrawing their consent
for the Commissioner to act upon their abatement application after
six months from the date of filing. Pursuant to G.L. c. 587, § o,
the abatement application was deemed denied on October 25, 2019,
and the appellants timely filed a petition with the Board on
November 7, 2019. Based upon this information, the Board found and

ruled that it had jurisdiction over this matter.
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The predecessor of AcadiaSoft, Inc. originated on November
17, 2003, when a corporation by the same name was formed by Mr.
Welch and first organized in Massachusetts, with Mr. Welch holding
the titles of President, Treasurer, Clerk, and sole Director. At
the time, he was also the sole stockholder.

The original corporation was voluntarily dissolved on
February 24, 2004, and a corporation with the same name was
organized in Massachusetts on February 11, 2005, with Mr. Welch
holding the titles of Treasurer and CEO, and Danny J. Moyse (“Mr.
Moyse”), a software engineer, holding the titles of President,
Secretary, and Chief Technology Officer. Mr. Welch and Mr. Moyse
each held a 50 percent interest in AcadiaSoft common stock as of
February 11, 2005 and were then the sole Directors. Mr. Welch and
Mr. Moyse were both considered the founders of this company, which
subsequently merged into a Delaware corporation of the same name,
and their stock was considered to be founder’s stock. The original
AcadiaSoft, Inc., its successor Massachusetts corporation, and the
Delaware corporation into which the successor Massachusetts
corporation merged are herein collectively referred to as
“AcadiaSoft.”?

A self-proclaimed “chief evangelist” for AcadiaSoft, Mr.

Welch also referred to himself as “chief cook and bottle washer”

2 The successor Massachusetts corporation elected S corporation status for
federal income tax purposes; the Delaware entity was a C corporation.
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in the early years of the company. His main focus was sales. He
testified that he “went out, created the desire for the product
with the potential customers” and he “designed what the product
needed to do” and “sold it” and “financed it.” He stated that Mr.
Moyse’s “fingers were the ones on the access database making the
code, but we developed it together.” By the end of 2009, AcadiaSoft
had four individuals working for the company - Mr. Welch, Mr.
Moyse, and two programmers.

From 2003 through 2015, Mr. Welch worked exclusively for
AcadiaSoft. He considered AcadiaSoft his creation and wanted to
make it successful - “I was the product and the product was me.”
Until December 2009, he worked fourteen-hour days, five days per
week, and five to six hours on Saturdays and Sundays. From December
2009 until October 2014, he generally worked from 4:00 a.m. to
5:00 p.m. Monday through Friday, as well as some weekends.
AcadiaSoft “was [his] baby” and he “was going to make it work.”
Despite the long hours, Mr. Welch reported $0 in wage income for
2003 through 2005. As the years passed, he reported increasing
wages - $5,533.77 in wage income for 2006; $7,235.42 for 2007;
$80,415 for 2008; $185,274 for 2009; $192,708 for 2010; $185,000
for 2011; $279,692 for 2012; $245,600 for 2013; $339,664 for 2014;

and $556,916 for 2015.3° He expressed that he was “happy” with his

3 The 2015 wage income included forgiveness of loans that AcadiaSoft had granted
to Mr. Welch. Mr. Welch paid income tax on the full amount of this compensation.
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salary,?* but that he was “frustrated” that he wasn’t the highest
paid person in the company and that “there wouldn’t be a company

4

there if it wasn’t for me.” He was looking forward to the payout

A\Y

from his hard work “[w]henever that came, at some point in time.”

From its inception through 2015, AcadiaSoft’s headquarters
were located in Massachusetts. Mr. Welch and Mr. Moyse initially
ran AcadiaSoft out of their respective homes and then out of rented
office space in Pembroke, Massachusetts. In 2009, as the company
grew, AcadiaSoft rented office space in Norwell, Massachusetts. By
2014, AcadiaSoft had twenty-four employees.

Mr. Welch claimed to travel extensively for company business,
but he provided no documentation to substantiate his estimates.
Further, for vyears 2003 through 2014, the appellants filed
Massachusetts resident income tax returns. They neither claimed
any credits for taxes paid to other jurisdictions nor filed income
tax returns in any other jurisdictions - and for all relevant time

periods, AcadiaSoft filed Massachusetts corporate excise returns

apportioning 100 percent of its income to Massachusetts.

Mr. Welch never repaid the loans monetarily but instead AcadiaSoft took 2
percent of his ownership interest.

4 When the Delaware corporation was formed in 2009, institutional investors
acquired a controlling interest. See note 5, infra. Mr. Welch explained that
“the way most salaries are determined on Wall Street for senior people is you
have no insight into it. Whatever layer is above you, goes off in a room,
decides what they are going to pay you, and they come back and tell you this is
what you have . . . And my bosses were all managing directors or higher on Wall
Street. That’s how I found out what my salary was too.”
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Mr. Welch claimed to have invested more than $800,000 in cash
in AcadiaSoft between 2003 and 2009, Dbut this also was not
substantiated by any documentation. Mr. Welch expected in the
future that AcadiaSoft would be worth a lot more than it was when
he started it. Because they “were starting a company on shoestrings
and our own wallets,” Mr. Welch and Mr. Moyse early on realized
the monetary needs of the company. From 2006 to 2007, AcadiaSoft
raised funding from a group of angel investors (“Angel Investors”)
who became the holders of 28.2 percent of AcadiaSoft common stock.
The Angel Investors did not work for AcadiaSoft and were “just
investors” according to Mr. Welch, and he committed to them that
he would do his best to get them “their money back” and “a handsome
return.” The common stock of Mr. Welch was diluted to a 35.9
percent share due to the recapitalization to admit the Angel
Investors.

In 2009, the company was “on the one hand ready to take off,
but on the other hand we were discussing shutting it down because

”

we couldn’t possibly go anymore without any more money,” according
to Mr. Welch. Mr. Welch “kept trying to sell the giant banks to
make an investment” and he believed at that time it would be worth
it to keep trying because the return would be worth it.
AcadiaSoft, the Massachusetts corporation, merged 1into

AcadiaSoft, the Delaware corporation, on December 18, 2009.

Subsequently, on December 24, 2009, AcadiaSoft entered into its
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first round of funding with four financial institutions who
acquired convertible preferred stock (“Series B Transaction”). The
four financial institutions® were financial services firms that
were interested in the product created by AcadiaSoft and were each
using the product as customers of AcadiaSoft. After the Series B
Transaction, Mr. Welch’s ownership interest diluted to
approximately 13 percent. The number of Directors increased to
nine, as indicated in AcadiaSoft’s 2010 annual report, and the
number of Directors eventually increased to eighteen, as indicated
in AcadiaSoft’s 2015 annual report.

Mr. Welch also became bound by certain terms of a Right of
First Refusal and Co-Sale Agreement dated December 24, 2009, which
identified him as a “Key Holder”® of stock and provided that if at
any time effective within eighteen months after the date of the
Agreement, he (as a Key Holder) voluntarily resigned from full-
time employment with the company (except a resignation for “good
reason”) or was terminated by the company for “cause,” the company
would have an option, exercisable by written notice within thirty
days after the effective date of such resignation or termination,

to purchase all of the shares of capital stock then held by him

5 The initial institutional investors were LabMorgan Investment Corporation;
Credit Suisse NEXT Investors, L.P.; HSBC Bank plc; and ICAP Latin America
Holdings B.V. They were joined by other institutional investors the following
year and in the subsequent round of financing.

6 Mr. Welch and Mr. Moyse were the only individuals named in an exhibit to the
Agreement as Key Holders.

263



for a cash purchase price equal to $0.01 per share, “appropriately
adjusted for stock splits, recapitalizations and similar
transactions occurring after the date hereof.”

On July 30, 2013, AcadiaSoft entered into its second round of
funding with institutional investors (“Series C Transaction”) . The
Series C Transaction further diluted Mr. Welch’s ownership
interest to 11.86 percent. In sum, his ownership interest decreased
from 50 percent, to 35.9 percent, to 13 percent, and ultimately to
11.86 percent, where it remained until his parting with AcadiaSoft
in 2015.

In addition to being a Director at AcadiaSoft, through his
resignation in 2015, Mr. Welch was considered an “employee of
AcadiaSoft” holding numerous responsibilities and positions at
times, including CEO, President, Vice President, and Treasurer. He
focused on operations and management, as well as sales.’ These
positions carried duties and responsibilities such as presiding at
all meetings of stockholders, the authority to remove agents and
employees and to prescribe their powers and duties, custody of
corporate funds and securities of the corporation, and
disbursement of the funds of the corporation as ordered by the
Board. Until the end of 2014, all personnel answered to Mr. Welch

- product development, operations, human resources, legal,

7 On December 24, 2009, Mr. Moyse became CEO and President but he subsequently
became incapacitated by illness and Mr. Welch took over as CEO in 2010.
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compliance, finance, strategy, partnerships, and sales.
AcadiaSoft’s Board of Directors generally met ten times a year,
and Mr. Welch attended every meeting in person from 2009 through
May 2015. Mr. Welch provided reports and/or briefings to the Board
of Directors, including executive reports and strategic plans. He
was involved in hiring personnel, briefing on legal claims,
presenting business plans, seeking equity financing, providing
updates on the company’s marketing and strategic partnership
efforts, reporting on the status of key sales prospects, press
releases, and providing reports on the results of operations and
cash flow.

In 2014, Mr. Welch felt something was amiss while attending
a Board of Directors meeting, and by September 2014, he understood
that one of the Board members - appointed by one of the bank
stockholders - was trying to undermine the wvalue of AcadiaSoft
common stock by developing a product competitive with AcadiaSoft’s
product that would reduce AcadiaSoft’s wvalue to pennies on the
dollar. “Those were my assets,” he testified, acknowledging that
he thought his sweat equity in AcadiaSoft was in Jjeopardy. In
subsequent actions where he “was dealing with Dbasically the
survival of the common [stock],” he recognized that he “had just
declared war on a number of my shareholders and my Board members.”

By the end of 2014, several Board members noted to Mr. Welch

that if there were to be an investment/recapitalization of
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AcadiaSoft (“Series D Transaction”) with institutional investors,
a requirement from a number of bank stockholders would be that he
separate from AcadiaSoft entirely. Mr. Welch indicated he was fine
with that outcome and felt that his health had suffered from “all
of the politics, backstabbing and nasty dealings with the Board.”
By December 2014, Mr. Welch was asked to shift his CEO
responsibilities to the COO, Chris Walsh, and Mr. Welch was to
focus on big sales for the company, where his personal reputation,
network, and access would be helpful to the company. Mr. Welch
testified that he was “forced to voluntarily resign.” AcadiaSoft
wanted Mr. Welch to retain the title of CEO until his resignation
because he was so high profile in the industry and associated with
AcadiaSoft. By January 2015 he was CEO in name only.

Mr. Stein, who was retained as outside counsel for AcadiaSoft
in 2009 by Mr. Welch and Mr. Moyse, confirmed that Mr. Welch did
“not much” in 2015 for AcadiaSoft, that Mr. Welch was responsible
for “maybe a small handful of key sales targets” and “did not have
any operational role in the company at that time.” He noted that
Mr. Welch contributed to the wvalue of AcadiaSoft and that his
contributions were particularly crucial during the early growth
stage of the business.

On June 19, 2015, AcadiaSoft issued a contingent offer to
repurchase all common stock at a per-share repurchase price of

$48.7472. Mr. Welch was formally notified of this offer on June
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22, 2015. As part of the Series D Transaction, both Mr. Welch and
Mr. Moyse elected to participate in the repurchase offering and
sell all of their shares back to the company. On June 25, 2015,
Mr. Welch elected to participate in the offering. On June 26, 2015,
he signed a letter resigning as an Officer and Director of
AcadiaSoft, effective the later of June 26, 2015 or the date of
the repurchase of his stock. Mr. Welch tied his resignation with
the sale of his stock to maintain some leverage in case AcadiaSoft
decided not to repurchase his stock. Mr. Welch - as well as Mr.
Moyse - held a founders’ veto on AcadiaSoft until his resignation,
and he indicated in an April 2015 email to his attorney that Mr.
Stein had “encouraged me to ask you to work on my exit plan, while
I still hold the founders’ veto.”

On June 29, 2015, AcadiaSoft entered into its third round of
funding with the Series D Transaction. Mr. Welch and the other
common stock shareholders were bought out by AcadiaSoft with part
of the proceeds of the Series D Transaction. AcadiaSoft issued Mr.
Welch a 2015 Form 1099-B indicating the sale of 97,334 shares of
AcadiaSoft’s common stock disposed of on June 29, 2015, with
proceeds reported as $4,744,759.96. The Form 1099-B reported no
cost or other basis. Mr. Welch reported the sale of AcadiaSoft
stock on Schedule D of the appellants’ 2015 Form 1, but excluded
the $4,774,759.96 of gain from the sale of his AcadiaSoft shares

as income not sourced to Massachusetts.
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Based upon these facts, and as discussed further in the
Opinion, the Board ruled that the gain on the sale of Mr. Welch’s
AcadiaSoft common stock — stock that he received as a founder of
AcadiaSoft, with no indication 1in the record that he ever
monetarily paid for the shares - was Massachusetts source income
subject to taxation under G.L. c. 62, § 5A on the basis that the
income was derived from or effectively connected with the trade or
business of employment carried on by Mr. Welch in the Commonwealth.

The Board’s ruling was based on numerous facts, in particular,
that until late 2014, Mr. Welch was actively engaged in the affairs
of AcadiaSoft, a company that - for all relevant time periods -
was headquartered 1n Massachusetts and filed Massachusetts
corporate excise returns apportioning 100 percent of its income to
Massachusetts. Further, during this same time period the
appellants were residents of Massachusetts and sought no credit
for taxes paid to other jurisdictions when filing their tax returns
for 2003 through 2014. It was not until late 2014 through June
2015 - inclusive of the time period when he moved to New Hampshire
— that Mr. Welch’s contributions to the company diminished.

Even after the infusion of institutional capital, Mr. Welch
remained the company’s “chief evangelist” and considered himself
synonymous with the product, and his dedication and commitment to
AcadiaSoft were steadfast because he believed the return would be

worth his efforts. In later vyears he was not the highest paid
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individual at AcadiaSoft, which frustrated him, and he expected a
payout for his years of sweat equity, which came in the form of a
stock gain, a compensatory amount under the unique circumstances
presented in this matter - a remuneration that derived from and
was effectively connected with his AcadiaSoft employment. Unlike
the Angel Investors, Mr. Welch was not a passive investor in
AcadiaSoft, but a founder whose continued employment with the
company — in prominent, powerful, and crucial roles - contributed
to its value to the degree that the company wanted him to retain
the title of CEO until his resignation because of his status in
the industry. Following the first round of institutional funding,
his status as a Key Holder of stock was directly tied to his
continued employment with the company, and he held a founders’
veto until his resignation. Mr. Welch even correlated the timing
of his resignation with his payout, further supporting the
connection between his employment and the income from stock gain.

Accordingly, the Board found and ruled for the appellee in

this appeal.

OPINION
“"No method of determining tax liability is wvalid unless
authorized by statute and assessed in conformity to its terms.” VAS
Holdings & Investments LLC v. Commissioner of Revenue, 489 Mass.

669, ©685-86 (2022) (citing Gillette Co. v. Commissioner of
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Revenue, 425 Mass. 0670, 675 (1997)). The issue in this matter is
whether G.L. c. 62, § 5A authorizes taxation of the gain from the
sale of Mr. Welch’s AcadiaSoft stock on June 29, 2015, when he was
no longer a resident of Massachusetts. See Gersh v. Commissioner
of Revenue, Mass. ATB Findings of Fact and Reports 1997-502, 527
("I f the income received by Gersh . . . 1s taxable to Gersh, a
non-resident, it must be taxable under the provisions of § 5A.").

General Laws c. 62, § 5A was amended by St. 2003, c. 4, § 7
for tax years beginning on or after January 1, 2003, to expand the
meaning of taxable Massachusetts source income for nonresidents.
As amended, the statute provides that

[i]tems of gross income from sources within the

commonwealth are items of gross income derived from or

effectively connected with: (1) any trade or business,

including any employment carried on by the taxpayer in

the commonwealth, whether or not the nonresident 1is

actively engaged in a trade or business or employment in

the commonwealth in the year in which the income is

received.
G.L. c. 62, § H5A (amended by St. 2003, c. 4, § 7); see also 830
CMR 62.5A.1(1) (a). While the amendment did not overturn the body
of case law holding that a taxpayer personally must carry on the
trade or business in Massachusetts that results in the income at
issue, see, e.g., Commissioner of Revenue v. Dupee, 423 Mass. 617,
619 (1996),8 the carrying on of the trade or business is no longer
8 In Dupee, the Supreme Judicial Court held that “[w]e construe the relevant

portion of the statute to mean that ‘items of gross income from sources within
the commonwealth are items of gross income derived from or effectively connected
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limited to the year of the taxable event, thus broadening the
timeframe during which the Board analyzes the connection between
a taxpayer’s trade or business and the income at issue. See VAS
Holdings & Investments LLC, 489 Mass. at 688 n.23 (“As amended [in
2003], the statute now permits a tax on a nonresident who did
business in the Commonwealth regardless of whether the business
was conducted 1in that particular vyear.”); see also 830 CMR
62.5A.1(3) (a)2. (“MAll items of income that derive from the conduct
of a trade or business or employment in Massachusetts, as those
terms are defined in 830 CMR 62.5A.1(3) (a)l., are Massachusetts
source income, even 1f the taxpayer has not been present in
Massachusetts during the year of receipt.”); McTygue V.
Commissioner of Revenue, Mass. ATB Findings of Fact and Reports
2010-329, 344 (“[A]lmended § 5A removes the requirement, developed
through case law, that a nonresident individual be actively engaged
in a trade or business in Massachusetts in a year in which income
is received for that income to be derived from or effectively
connected with a trade or business.”), aff’d, 80 Mass. App. Ct.

1102 (2011) (decision under Rule 1:28).

with (1) any trade or business . . . carried on by the taxpayer 1in the
commonwealth.’” 423 Mass. at 619. See also VAS Holdings & Investments LLC, 489
Mass. at 688-89 (“As we held in Commissioner of Revenue v. Dupee . . ., the

[statute] precludes the Commonwealth from taxing the capital gain realized by
a nonresident shareholder on the sale of his or her interest in a Massachusetts
entity where the shareholder himself or herself did not actively participate in
the activities of the entity.”).
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The statute also was amended by St. 2003, c. 4, § 7, broadly
to define the phrase Y“gross income derived from or effectively
connected with any trade or business” as follows:

For purposes of this section, gross income derived from
or effectively connected with any trade or business,
including any employment, carried on by the taxpayer in
the commonwealth shall mean the income that results
from, is earned by, 1is credited to, accumulated for or
otherwise attributable to either the taxpayer’s trade or
business in the commonwealth in any year or part thereof,
regardless of the year in which that income is actually
received by the taxpayer and regardless of the
taxpayer’s residence or domicile in the year it is
received. It shall include, but not be limited to, gain
from the sale of a business or of an interest in a
business

G.L. c. 62, § H5A (amended by St. 2003, c. 4, § 7). As the Board
stated in McTygue, Mass. ATB Findings of Fact and Reports at 2010-
344-345:

[Ulnlike the prior version of § 5A, which did not define
‘derived from or effectively connected with any trade or
business,’ the amended statute incorporates an
exceedingly Dbroad definition of the phrase. This
definition includes income ‘that results from, 1s earned
by, 1is credited to, accumulated for or otherwise
attributable to’ a trade or business in the Commonwealth
and specifically enumerates sources of taxable income
including ‘gain from the sale of a business or of an
interest in a business.

The amended language 1is patently inclusive in its reach. Of
importance is not the tax character and timing of the income but
rather whether Massachusetts has a right to tax it based on the

income’s provenance.
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Consistent with the statute’s expansive language, the
Commissioner’s regulation stresses that “[a]ll types of income,
including investment income, derived from or effectively connected
with the carrying on of a trade or business within Massachusetts
are Massachusetts source income” (830 CMR 62.5A.1(1) (a)) and that
“[i]ncome from a trade or business may include income that results
from the sale of a business or an interest in a business” (830 CMR
62.5A.1(3) (c)8.). While the regulation states that this rule
“generally does not apply . . . to the sale of shares of stock in
a C or S corporation, to the extent that the income from such gain
is characterized for federal income tax purposes as capital gains,”

A\Y

it makes <clear that [s]luch gain may . . . give rise to
Massachusetts source income i1if, for example, the gain is otherwise
connected with the taxpayer’s conduct of a trade or business,
including employment (as in a case where the stock is related to
the taxpayer’s compensation for services) .” 830 CMR
62.5A.1(3) (c) 8.

In McTygue, Mass. ATB Findings of Fact and Reports at 2010-
346, the Board construed 830 CMR 62.5A.1 as intending “to exclude
from Massachusetts source income those items of income which were

essentially passive in nature and unrelated to an individual’s

employment by or active participation in the entity that was the
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source of the income.” ? As the Board found 1in Gersh, a
determination of whether a taxpayer engages in a trade or business
requires an examination of the facts of each case, involvement by
the taxpayer in an activity with continuity and regularity, and
engagement in the activity for purpose of income or profit. Mass.
ATB Findings of Fact and Reports at 1997-522 (citing Commissioner
v. Groetzinger, 480 U.S. 23 (1987)); see also Directive 03-12:
Taxation of Income Earned by Non-Residents After St. 2003, c. 4,
§ 7 (Directive 2) (“The term ‘employment’ includes personal
services performed for compensation in Massachusetts, regardless
of where or when paid.”).

Turning to the matter at hand, Mr. Welch carried on the trade

or business of employment in the Commonwealth. See G.L. c. 62, §

5A; 830 CMR ©62.5A.1(3)(a)l.a.iii. ("Al1ll activities that are
considered a ‘trade or business,’ including employment . . . are
subject to taxation wunder []G.L. c¢. 62, § DbHA.”). Mr. Welch

shouldered myriad responsibilities as an employee of AcadiaSoft,

from its inception until his resignation, and he considered himself

4

the company’s “chief evangelist,” synonymous with the product. See

9 The Board construed the statute by way of citation to an example in the
regulation, which “depicts a hypothetical investor who 1is an employee of
‘NationalCorp,’ a C corporation that does business 1in Massachusetts. The
investor, who works in the corporation’s Massachusetts offices, purchased stock
of the corporation ‘as an ordinary investment unrelated in any way to his
compensation.’ The example concludes that the gain on the investor’s sale of
stock is not Massachusetts source income.” McTygue, Mass. ATB Findings of Fact
and Reports at 2010-346 (citing to Example (3) (c) (8.4) of 830 CMR
62.5A.1(3) (c)8.).
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VAS Holdings & Investments LLC, 489 Mass. at 689 (where the LLC,
as the holder of a 50 percent membership interest in a
Massachusetts limited liability company, did not carry on a trade
or business 1in Massachusetts); Dupee, 423 Mass. at 618 (where
“Dupee . . . ‘did not actively, regularly, or continuously
participate in any capacity in the activities constituting the
regular operations of [BCI]’”).

Mr. Welch carried on his employment in Massachusetts with
AcadiaSoft, a company that - for all relevant time periods - was
headquartered in Massachusetts and filed Massachusetts corporate
excise returns apportioning 100 percent of its income to
Massachusetts. The appellants were residents of Massachusetts from
the inception of AcadiaSoft in 2003 through April 30, 2015, and
sought no credit for taxes paid to other jurisdictions when filing
their tax returns for 2003 through 2014. It was not until late
2014 through June 2015 - inclusive of the time period after he
moved to New Hampshire - that Mr. Welch’s contributions to the
company diminished.

Mr. Welch engaged 1in his AcadiaSoft employment with
continuity and regularity, working long hours even when his shares
were diluted due to numerous recapitalizations and even though he
was not the highest paid individual at the company. He was a
founder of AcadiaSoft and dedicated himself to its success, and he

expected all his hard work would culminate with a payout at some
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point in the future. This was not a passive venture for Mr. Welch,
but one to which he exclusively devoted his 1life for more than a
decade and to which he made crucial contributions that added to,
and were critical to, the company’s value. His payout - the stock
gain - was of a compensatory nature that “resultl[ed] from, [was]
earned by, [was] credited to . . . or otherwise attributable to”
his employment and thus the gain here derived from and was
effectively connected with the trade or business of employment
carried on by Mr. Welch in the Commonwealth and taxable under G.L.
c. 62, § bA.

On the basis of the foregoing, the Board found and ruled for

the appellee.

THE APPELLATE TAX BOARD

By: /S/ Mawk ]. DeFrancisco-
Mark J. DeFrancisco, Chairman

A true copy,

Attest:/s/ Willioww J. Doherty
Clerk of the Board
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