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SUPERIOR COURT
CIVIL ACTION
NO. 10-3602-C

SUFFOLIC 85,

ALICIA CROSBY
v,
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MEMORANDUM OF DECISION AND ORDER ON PLAINTIEE
ALICIA CROSBY’'S MOTION FOR TUDGMENT ON THE PLEADINGS

The plaindff, Alicia Crosby ("Crosby™). has appealed from a decision by the

/\{,{:%’/"} K
S € defendant, the Civil Service Commission {“Commission™), dismissing her appeal of
FO02 73
AJ o the Boston Police Department’s {“the BPD or “the Department”) psychalogical
S e TPT
bypass of her for an appointment o the position of police officer. The BPD
{ O '3’#‘3,:7'
T rescinded a condivonal offer of employment that it had made o her after a BPD
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Crae psychiatrist opined that Crosby was not psychologically fit to become a police officer,
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Lone Crosby contends that the psychological bypass was improper and lacked a substantial
g e
== evidentiary basis because a majority of the Commuission's members accepted Hearing
) |
Commissioner Henderson’s ("Henderson” or “Commissioner”™) findings of fact in
thelr entivety, bug substituted their own conclusions without identifying facts to

support that opposing decision. For the following reasons, Plaintiff's Moton Tor

Judgment on the Pleadings is allowed.
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BACKGROUND

The following facts are taken from the Hearing Commissioner’s findings:

Crosby is from Boston and has always wanted 1o be a Boston police officer.
After graduating from high school, she received a Bachelor of Arts in criminology at
Suffollk University in 2061, Croshy does not and has never suffered {rom, or been
treated for, a mental or psychological disorder. She has been a corrections
officer/deputy sheriff tor the Suffolk County Sheriff's Department since October of
2002, Her recovd at the Department is unblemished; she has never been disciplined,
has received high scores in her performance evaluations, conducted every six months,
and has never received a poor rating related to judgment or decision-making.

On July 27, 2006, the BPD gave Crosby a conditonal offer of employment
alter successfully completing her background investigadon. The offer was
conditioned upon her passing a medical examination and psychological screening,
Crosby was administered two paper-and-pencil tests, the Minnesota Multiphasic
Personality Inventory-2 ("MMPL-2") and the Personal Assessment Inventory ("PAI™),
as well as a two-level psychological interview. On August 28, 2006, Crosby met with
Dr. Marcia beott {"Dr. Scott™), the Department’s fivst level screener. Ultimately, Dr.
Scott found no observable evidence that Crosby had a current Axis Timental disorder,
but she concluded that Crosby presented “personality difficulties that interfere with

her ability to communicate clearly and make effective judgments,” and that “[t]hese



personality taits could seriously inserfere with her ability to successhully train lor or
perform the duties of an armed police officer.”

These findings led 1o a second level psychiatric screening, conducted by D
Julia Reade (“Dr. Reade”™), a Heenced psychiauisy in private practice. Dr. Reade
matkes the final recommendation to the Police Commissioner as to whether or not a
candidate should be hired, based on her assessment of each candidate’s psychological
fitness to work as a Boston Police Officer. On September 5, 2006, Dr. Reade met

i

with Crosby. She udtimately found that Croshy “would have significant difficultics”
functioning as a police officer and deemed her nov acceptable for employment as
Boston police officer.

On November 22, 2006, 1he BPD requested thut the Human Resources
Depariment {(“the HRID”) bypass Croshy for employment ag a result of Dr. Reade's
findings. On January 19, 2007, the HRD accepted the reasons provided by the BPD
and Crosby way notified of the bypass. Crosby filed an appeal to the Commission.
On January 3, 2008, Dr, James Beck ("Dr. Beck”™) interviewed and performed an
independent psychological examination of Crosby, reviewed her application materials,
her previous paper-and-pencil tests, and Dr. Reade’s disqualilving report, Dr, Beck
concluded that Crosby does not have “any mental disorder or behavioral
characteristics that would significantly interfere with her performing the egsential

functions of a Boston Police Ollicer.” Crosby also sought an independent




psvehological examination from l.,\}'l.”. Mark Schaetfer, wha agreed with Dr. Beck's
Hrdings.

Ov August 26 and November 4, 2008, a [ull hearing was held betore Hearing
Commissioner Henderson, at which Dirs. Reade and Becl testified (amongst others).

O June 9, 2010, the Commissioney issued his lindings of fact and his conclusion
that the BPD's bypass of Crosby was not “justified.” as required under the Civil
Service laws, and that the bypass must e overturned, He did not require that the
BPD hive Crosby, but ordered that they afford her a new psychological screening
process. Henderson found that Dr. Reade could not point to a single example in
Crosby's personal lile or prior work record that substantiated her opinion that Croshy
had a “history™ of psychological issues. Indeed, he found that Crosby’s prior work
history showed the opposite, Additionally, Henderson found that Dr. Reade
harbored a bias against Crosby.

On June 3, 2010, the Commission issued a 3-2 decision, adopting the Hearing
Commissioner’s findings of fact, but substituting its own conclusion, affirming the
BPLYs psychological bypass of Crosby. Crosby appealed that decision to this coust
pursuant to G.L, ¢ 30A, § 14,

DISCUSSION

judicial review pursuantio Gl o 30A, § T s limited to the administrative

record. G.L. ¢ 30A,§ 14 (7). The Hearing Commissioner is the sole judge of the




weight given to the evidence before her, and when the Commissioner's decision is
based on substandal evidence the reviewing court will not substizute its views as to
the facts. Guarina v, Director of the Div, Of Emplopment See., 393 Mass. 89, 92.973

1984); Cherubing v, Board of Registration of Chivoporactors, 403 Mass. 350, 354 (1988)
(civing Avthurs v, Board of Repistration of Med., 383 Mass. 299, 304 (1981)); South
Worchester Co. Reglonal Vocational Sch. Dist. v, Labor Relations Bd., 386 Mass. 414, 420

Y982, The reviewing court sust give deference 1o the agenc y's experience and

expertise. Gl 30A, § 14(7); see Diloreto v, Fireman's Fund Ins, Co., 383 Mass.
23, 248249 (1981). “[An adminiswative agency .. has constderable Teeway in
interpreting the statute and its regulaiions, which . .. stand on the same fooring as
statutes with reasonable presumptions to be made in favor of their validity. As 'long
as the fagency’s} interpretation of ity regulations and statutory mandate is ratiomal,
and adhered 1o consistently, it should be respected,” and given substantial deference.”
(Cirations omitred.) Smith v. Sex Offrnder Registry Bd., 65 Mass. App. Cr. 803, 813
(2006).

The party challenging an administrative decision bears the burden of
demonstvating ivs invaliditv, Faith Assenthly of God v, State Blde. Code Comn'n, 11
Mass. App. G 333, 334 (1981). The faciual findings of the agency will be
svertumed where the reviewing cowrt finds that they were not supported by

substantial evidence, See G.L. ¢. 30A, § 14 (7)., That is “such evidence as a
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reasonable mind might accept as adequate (o support a conclusion.” G.L. ¢ 30A, 8 1
see Lyewrgus v. Director of the Div, of Emplopment Sec., 391 Mass. 623, 627-628 (1954
The decision may also be overtumed where it “is abitrary or capricious, an abuse of
diseretion, or notin accordance with the law.” [ee No. 10216 v. Sex Offender Registry
B, 447 Mass, 779, 787 (20063,

The Commission’s review of a hirving decision is limited o determining
whethier the Departmerit “has sustained its burden of proving that there was
reasonable justification for the action taken by™ the Department. City of Cambridge v,
Ciuil Seyvice Comm i, 43 Mass. App, T 300, 304 (1997). Additonally, *[njo
administrator shall be veversed by the commissioner except upon a finding that such
decision was not based upon a preponderance of the evidence in the record.” G.L. ¢
S0A, § 2(bY. As such, the Commission’s role is Hmited, and offers substantial
deference w the hiring authority below, in this case the BPD. See City of Beverly »,
Civil Servive Comm’n, 78 Mass. App. Cuo 182, 188 {Z010).

In his decision, the Hearing Commissioner, identified substantial evidence
presented at the hearing before him o support his conclusion that the BPD's
decision was not based upon a preponderance of the evidence. [t is also concerning
that eighty-seven percent of the candidates between the Fall of 2005 and the Sununer
of 2007, wha were referred from Dr. Scott o Dy, Reade, were also found unfit by Dy

Reade. This case, however, concerns the Commission’s blanket adoption of the



Hearing Commissioner’s findings of fact and then substituiing a contrary conclusion.

Where the Commission rejects the conclusions of the Hearing Commissioner,
s substitwred conchisions must be supported by substangial evidence, unless the
decision can rest on the accepted findings. See Comm'r of Revenue v, Lawrence, 379
Mass. 205, 210 (2000). Here, a conclusion supporting the BPD's psychological
bypass cannot be supported by the accepred findings, which discredic Dr, Reade’s
disqualification recommiendation and plainly determined that Crosby was not
affected by any disqualifying psvchological disorder. As such, the Commission’s
decision requived the support of new findings of fact, Because the Commission failed
to do so. its final decision was not based upon substantial evidence and must be
vacated.

QRDER

For the foregoing reasons, the Plaindfl Alicia Crosby’s Motion for Judgment on

the Pleadings is ALLOWED. Judgment shall enter vacating the Civil Service

Commiission’s decision in this action.
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