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Audit Committees ... ewrumae

Boards of directors of many private
sector companies elect to have audit
committees. The “Report of the Na-
tional Commission on Fraudulent Fi-
nancial Reporting” (known as the
Treadway Report) stated, “the board of
directors of all public companies
should be required by SEC rule to es-
tablish audit committees comprised
solely of independent directors.” The
purpose of an audit committee is to
work with the independent auditors to
ensure that the company has accu-
rately reported its financial information
and has effective controls to safeguard
the company’s assets.

The Division of Local Services encour-
ages the creation of audit committees
in the public sector. An audit commit-
tee can improve the use of the audit re-
port and overall financial management
of the community. The role of the audit
committee in the public sector is simi-
lar to the role in the private sector, with
one major difference. Private sector
performance frequently measures the
“bottom line” or how much money is
earned. Therefore, the audit commit-
tee’s work emphasizes the review of the
financial statements and controls on
the financial information. In the public
sector, there are other measures of per-
formance such as quality of service,
and effective use of financial resources.
Therefore, an audit committee has to
look beyond the “bottom line” and re-
view other aspects of the audit report.
For example, the report may show that
managers are performing within the
authorized budget or disclose that tax
bills are not mailed on a timely basis.

There are many similarities in the com-
position and work of audit committees
in the public and private sectors. The

audit committee should be composed
of individuals apart from management,
so that those choosing the auditor will
not themselves be audited. In a town
this could be the finance committee or,
in a city, the city council. The audit
committee should be the major player
in the procurement of the audit. The
committee should monitor the progress
of the audit. The committee should
have direct contact with the audit firm,
meeting with the firm prior to the com-
mencement of the audit to discuss any
issues it might want addressed in the
audit. The audit report should be sent

Effective controls
safequard assets.

directly to the audit committee, with
copies to the chief officials of the city
or town, to ensure an objective review
of the report. Once the audit commit-
tee receives the report it should meet
to discuss the findings. A response
from the community’s management
team should be solicited when the re-
port identifies problems. If manage-
ment agrees with the findings, a cor-
rective action plan should be
developed that identifies actions to be
taken, who is responsible, and when
the action will be completed. The audit
committee should then monitor the im-
plementation of the corrective action
plan. If management disagrees with
the auditor’'s comments, it should pro-
vide a thorough explanation for the
audit committee to review and evalu-
ate. Should the audit committee dis-
agree with the management’s explana-
tion, it should confer with the city
council/finance committee and the
chief executive officials.

Before a community establishes an
audit committee, it should develop a
written statement of purpose. The state-
ment should define the committee’s re-
sponsibilities and identify its members.
Local officials may want to seek out cit-
izens with special expertise to serve on
the committee, such as in the fields of
accounting, finance and management.
Membership continuity is important so
it is suggested that member’s terms
overlap. The audit committee meetings
should occur before, during and after
the audit to express expectations or
concerns, check on progress and re-
view the final auditor’s report.

An audit committee can assist a com-
munity to use its audit report as an effi-
cient, effective management tool. While
audits appear to be costly, they are a
necessary investment in the fiscal
health of the municipality. Effective use
of the audit report recommendations
spearheaded by the audit committee
can lead to tighter financial controls,
improved financial practices, increased
voter confidence and upgrade a com-
munity’s bond rating. m
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[ EGAL

in Our Opinion

Q: A husband and wife owned prop-
erty as tenants by the entirety. Can one
spouse by deed sever the tenancy?
A: As a general rule, both spouses
must join in a deed to convey the entire
estate; a husband or wife cannot inde-
pendently sever a tenancy by the en-
tirety. M.G.L. Ch.209 Sec.3 provides,
however, that “transfers of real and
personal property between husband
and wife shall be valid to the same ex-
tent as if they were sole.” In interpret-
ing this statute prior to its amendment
in 1975, the Supreme Judicial Court
held that one spouse can terminate a
tenancy by the entirety by conveying
his or her interest in it directly to the
other spouse. Gordon v. Gordon, 8
Mass. App. 860. A tenancy by the en-
tirety can, therefore, be severed by a
deed of both parties to a stranger, or
by a deed of one spouse to the other.

Q: Can a municipality grant abate-
ments or discounts to water and sewer
users who are similarly situated?

A: In many letters the Department has
advised communities that such a dis-
count is not permissible in the absence
of express legislative authorization. We
relied on Supreme Judicial Court deci-
sions where the Court dealt with the
validity of water and sewer rates. In
discussing principles governing water
and sewer rates, the Court wrote that
“The assessment in order to be equi-
table must be proportional to the bene-
fit and not in excess of it.” Carson v.
Brockton, 175 Mass. 242, at 244. The
Court, however, has stated that water
and sewer rates need not be based ex-
clusively on the volume of usage. Rates
may take into account special cost fac-
tors incurred in supplying water to a
certain class of users. Souther v.
Gloucester, 187 Mass. 552; Byors &
Sons, Inc. v. Water Commissioners of
Northborough, 358 Mass. 354.

Regarding the imposition of different
charges among customers, the Court
wrote:

The modern tendency undoubtedly is
to regard discrimination by such cor-
porations as inconsistent with the duty
owed to, and the corresponding legal
right in, the public. [Citations] But
even at common law it is generally
recognized that discrimination of
rates is permissible, within reasonable
limits, except as between consumers
who receive the same service under
similar conditions. This is especially
true in cases of water, gas and like
companies, where a different rate
may be made per unit of service to
large users, or to persons making dif-
ferent uses of the service.... (Empha-
sis added.) Brand v. Water Commis-
sioners of Billerica, 242 Mass. 223.

Q: Can a community dedicate revenue
from the local option room occupancy
tax to any special fund?

A: No. As a general rule, all municipal
receipts are added to estimated re-
ceipts in the community’s general fund
as set forth in M.G.L. Ch.44 Sec.53. If
the city or town adopts a local option
room occupancy excise, M.G.L.
Ch.64G Sec.3A provides that the locall
excise may not exceed four percent of
the total amount of rent for each occu-
pancy. By that statute, all revenues de-
rived become part of the community’s
unrestricted revenue. Without special
legislation, local room occupancy ex-
cise revenues cannot be restricted for
any special purpose. Accordingly, in
the case at hand, the city or town can
keep track of all hotel-motel excise rev-
enue and then appropriate an equal
amount from free cash or the tax levy
for any lawful purpose.

Note: See Chapter 152 of the Acts of 1997 (the Con-
vention Center Financing Bill) for special provisions

pertaining to Boston, Cambridge, Springfield and
Worcester.

Q: Town meeting in a separate article
appropriated a specific sum of money
o be used only for the salaries of ath-
letic coaches. Can town meeting place
restrictions on how the school commit-
tee spends these funds?

A: No. Pursuant to M.G.L. Ch.71
Sec.34, “a city or town shall establish
the total appropriation for the support
of the public schools, but may not limit
the authority of the school committee
to determine expenditures within the
total appropriation.” In this instance,
the article for coaching salaries would
be considered a lawful appropriation
“for the support of the public schools.”
Under the terms of M.G.L. Ch.71
Sec.34, the town meeting cannot di-
rect how the school committee ex-
pends the funds. Yet, this statute fur-
ther provides that a city or town
appropriating authority can make
“nonbinding recommendations” to the
school committee.

In our view, the town meeting vote for
salaries should be held a valid appro-
priation which merely contains advi-
sory language.

Q: Could a town fire department with-
out an appropriation enter into a con-
tract with a collection agency in con-
nection with ambulance receivables?
A: Yes. Pursuant to M.G.L. Ch.44
Sec.70, by vote of town meeting and
with the approval of the selectmen, a
department head could be authorized
to enter into contracts with a collection
agency to collect revenues generated
by ambulance services. As a general
matter, the collection agency could re-
tain a percentage of the amounts col-
lected. M.G.L. Ch.44 Sec.70 specifi-
cally provides, however, that a
collection agreement could not apply
to any Medicaid reimbursements
(M.G.L. Ch.118E). If it appears that
the Medicaid restriction under this
statute would apply to many of the
ambulance accounts receivable, it
may be advisable to fund the collec-
tion agency contract with an appropri-
ation. The collection agency would still
be compensated based upon its suc-
cessful collection efforts but only up to
the amount of the appropriation. m

compiled by James Crowley
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FOCUS

on Municipal Finance

FY96 Municipal
Spending

Where do our local tax dollars go? Tax-
payers are not the only ones to ask that
question. Municipal officials look at
spending trends in previous years to
assist in budgeting for the next fiscal
year. This article reviews FY96 operat-
ing expenditures for all 351 communi-
ties in Massachusetts. The information
is from Schedule A which is a compre-
hensive summary of revenues, expen-
ditures and fund balances submitted
to the Division of Local Services each
year by every city and town. Since
Schedule A is submitted after the close
of the fiscal year, FY96 is the latest year
for which complete data are available.

Operating expenditures are accounted
for in the General Fund. The General
Fund includes revenues from local
taxes, state aid and unrestricted local
receipts exclusive of offsets. These
revenues support basic municipal
functions such as schools, public

safety, and public works. The remain-
ing funds, not included in this article, —
Special Revenue, Capital Projects, En-
terprise and Trust Funds — are devoted
to particular purposes.

General Fund Spending

Table 1 shows statewide municipal
spending by type of expenditure for
FY90, FY93, FY95 and FY96 and the
percent change from FY95 to FY96. In
FY96 the total amount of General Fund
spending was $10 billion. This repre-
sents a 6 percent increase over FY95
and a 20.1 percent increase since
FY90. During the recession of the early
1990's spending remained fairly con-
stant, increasing 1.8 percent between
FY90 and FY91, decreasing 1.0 per-
cent between FY91 and FY92, and in-
creasing 1.3 percent between FY92
and FY93. The decrease between
FY91 and FY92 coincided with state
aid cuts in FY92. There was an overall
increase of only 2.1 percent between
FY90 and FY93. As the economy re-
bounded and state aid increased, mu-

nicipal spending started to grow at a
the rate of 6.0 percent between FY93
and FY94, and 4.8 percent between
FY94 and FY95.

Table 1 further breaks down spending
by functional category. In FY96, state-
wide total municipal spending on edu-
cation was $4.6 billion or 45.9 percent
of total spending. In most cases, the
total reported here does not include
employee benefits, property insurance
and other indirect costs that are in-
cluded in net school spending under
education reform. If these other costs
were included, the percentage spent
on education would be higher. Using
the current numbers, education
spending increased by 7.3 percent
from FY95 to FY96, and 32.9 percent
from FY90. These rates, which reflect
increased funding under the Education
Reform Act, are far above the inflation
rate of 2.9 percent (FY95-FY96) and
15.7 percent (FY90-FY96) based on the
State and Local Government Implicit

continued on page six []

Total General Fund Expenditure by Function
State Totals, Massachusetts Cities and Towns: Selected Fiscal Years
FY96 Percent Change
Expenditures FY90 FY93 FY95 FY96 of Total FY95 to FY96
General Government 456,861,081 425,250,309 456,238,354 492,939,002 5.0% 36,700,648 8.0%
Police 620,844,165 634,355,748 712,861,026 751,273,186 7.5% 38,412,160 5.4%
Fire 516,595,783 512,845,770 562,154,754 583,565,653 59% 21,410,899 3.8%
Other Public Safety 142,709,003 129,797,324 142,091,278 143,392,654 1.4% 1,301,376  0.9%
Education 3,440,838,075 3,670,770,134  4,262,415,710  4,573,251,030 45.9% 310,835,320 7.3%
Highways 333,862,310 334,173,330 316,406,981 411,169,322 41% 94,762,341 29.9%
Other Public Works 426,988,871 382,508,171 395,180,294 389,903,429 39% -5,276,865 -1.3%
Health and Welfare 348,983,201 283,136,216 312,041,861 325,433,032 3.3% 13,391,171 4.3%
Culture and Recreation 197,075,557 184,109,775 205,558,424 219,335,054 22% 13,776,630 6.7%
Debt Service 522,773,113 533,781,890 550,563,716 571,959,558 5.7% 21,395,842 3.9%
Fixed Costs 986,412,830 1,115,928,359  1,117,739,274  1,127,644,628 11.3% 9,905,354  0.9%
Intergovermental 229,356,549 300,215,014 312,124,966 313,267,390 3.1% 1,142,424  0.4%
Other 63,874,234 51,317,410 48,766,238 50,067,908 0.5% 1,301,670 2.7%
TOTAL 8,287,174,772 8,458,189,436  9,394,142,876  9,953,201,846 100.0% 559,058,972 6.0%
“Capital outlay and construction are excluded, as are expenditures outside the general fund, from special revenue, capital projects, trust, and enterprise funds.”

Table 1
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FY96 Municipal Spending
[J continued from page three

Price Deflator from the U.S. Department
of Commerce. Education together with
Police, Intergovernmental, Debt Serv-
ice and Fixed Costs have shown in-
creases every year except FY92 when
a recession and a cut in state aid low-
ered overall municipal spending.

Highway expenditures increased the
most from FY95 to FY96. In FY95 they
were 3.3 percent of total spending, or
$316 million. In FY96 they were 4.1 per-
cent of total spending, or $411 million,
a 30.0 percent increase in one year.
Since snow and ice removal expenses
are reported as highway expenditures,
highway expenditures are heavily de-
pendent on weather conditions. Snow
and ice removal expenses were $34
million in FY95, a year with a relatively
light snowfall. They were $112 million in
FY96, a year with a record-breaking
snowfall. This increase of $78 million
accounted for 82.9 percent of the total
increase in highway expenditures be-
tween FY95 and FY96.

After Education the largest expendi-
ture, Fixed Costs, accounted for 11.3
percent of total expenditures in FY96,
or $1.1 billion. Fixed costs are mainly
employee benefits that communities
must provide and over which they have

little control. Table 3 breaks fixed costs
into eight functional categories: retire-
ment, health insurance, unemployment,
Medicare, liability insurance, workers
compensation, other employee bene-
fits and life insurance. The amount de-
voted to retirement contributions and
health insurance made up approxi-
mately 90.9 percent of total fixed cost
spending or slightly over $1 billion.
These costs have increased 1.2 per-
cent since FY95 and 17.3 percent
since FY90. This is less than the 6.0
percent and 20.1 percent increases in
overall municipal General Fund spend-
ing for the same periods. It is also less
than inflation since FY95 (2.9 percent)
and only a little above inflation since
FY90 (15.7 percent).

After Fixed Costs, the largest expendi-
tures were Police and Fire at 7.5 per-
cent or $751 million and 5.9 percent or
$583 million respectively, making up
13.4 percent of total spending at $1.3
billion. Between FY95 and FY96 they in-
creased 5.4 percent and 3.8 percent.
Since FY90 police and fire spending
have increased 21.0 percent and 12.9
percent.

Table 2 compares FY96 to FY95 total
spending in dollars and percent

% of
Total

FY90 FY93

Categor

Fixed Costs by Functional Category

Selected Fiscal Years

% of
Total

% of
Total

% of
Total

FY95 FY96

Retirement 479,671,244  48.6% 513,021,874

Health Insurance 394,335,464  40.0% 481,340,374

Workers Compensation 37,212,074 3.8% 41,783,756

Medicare 12,704,593 1.3% 20,304,924

Liability Insurance 43,847,476 4.4% 36,461,634

Unemployment 11,200,612 1.1% 9,610,839

Other Employee Benefits 3,947,339 0.4% 7,983,305

Life Insurance 3,494,028 0.4% 5,421,653

Total Fixed Costs 986,412,830 100.0%  1,115,928,359

46.0% 517,204,526 46.3% 520,119,318  46.1%

43.1% 495,864,187 44.4% 505,499,904  44.8%

3.7% 33,178,010 3.0% 31,219,612 2.8%

1.8% 24,816,503 2.2% 28,436,719 2.5%

3.3% 29,948,938 2.7% 27,654,355 2.4%

0.9% 5,900,630 0.5% 5,837,880  0.5%

0.7% 7,084,274 0.6% 5,386,088 0.5%

0.5% 3,742,206 0.3% 3,590,752  0.3%

100.0%  1,117,739,274  100.0% 1,127,644,628 100.0%

Table 3

change for the 351 communities. This
table further presents expenditures by
major functional categories in per
capita dollars using 1995 population in
the per capita calculation. Communities
with independent fire districts which are
separately taxed have no expenditures
listed for fire. A few very small commu-
nities have no expenditures listed for
police since they rely on the state po-
lice. Education expenditures for cities
and towns in regional school districts
reflect local contributions to the districts
and do not include state aid which is
distributed directly to the district.

Statewide, communities spent $1,639
per capita in municipal services, with
$753 per capita going to education.
Nine out of the ten municipalities with
the highest per capita expenditures are
on Cape Cod or the Islands. These
towns have a higher population in the
summer than year-round. For part of
the year services are provided to peo-
ple not included in the year-round pop-
ulation figures used to calculate per
capita costs. The one inland town in-
cluded in the top ten is Rowe. Histori-
cally its tax base has been bolstered by
having a nuclear power plant. The five
highest were Gosnold (the Elizabeth Is-
lands including Cuttyhunk) at $5,772,
followed by Gay Head at $5,167, Nan-
tucket at $4,187, Rowe at $4,428, and
Chilmark at $3,781.

All ten of the communities with the low-
est per capita expenditures are mem-
bers of fully regionalized school dis-
tricts. Since state education aid is sent
directly to regional school districts,
none of this aid is reported in the mu-
nicipal financial Schedule A sum-
maries. The five communities with the
lowest per capita expenditures were
Dudley and Templeton at $560, fol-
lowed by Athol at $593, Spencer at
$612, and Phillipston at $622. m

Prepared by John Sanguinet and Stan Nyberg with
assistance from Debbie DePerri
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DLS uPDATE

Elected to Appointed

Effective immediately, towns can con-
vert officers or boards elected pur-
suant to M.G.L. Ch. 41, Sec. 1, with the
exception of selectmen and school
committee, to appointed officers with-
out the need for special legislation.
Chapter 149 of the Acts of 1997 can
affect town clerks, treasurers, tax col-
lectors, assessors, auditors, highway
surveyors, road commissioners, sewer
commissioners, tree wardens, consta-
bles, and board of health members.

The conversion process entails two
steps. A majority of those present and
voting at an annual or special town
meeting must vote to make the de-
sired change. A majority of those vot-
ing at the annual election must also
vote to make the change. In the event
that a town wishes to convert more
than one officer or board from elected
to appointed, both town meeting and
the annual election must vote on each
position separately.

The statute specifies the language that
must appear on the annual election
ballot. If the town votes the change at
other than the annual meeting, the leg-
islation stipulates the special town
meeting must precede the annual
election by at least 60 days. Once a
position is converted to appointed, the
incumbent continues to hold office and
perform his or her duties until either the
expiration of the elected term or the
appointment of another person to the
office, whichever is later. The appoint-
ing authority is the board of selectmen
under M.G.L. Ch. 41, Sec 1A, unless
another provision of law applies. (See
Division of Local Services December
1997 Bulletin.) m

Utility Restructuring

Municipalities that host electric gener-
ating facilities are watching the effects
of electric utility restructuring on their
local property tax bases. As a result of

the passage of the 156-page Chapter
164 of the Acts of 1997, some utility
plants, most likely older and nuclear fa-
cilities, will suffer devaluation.

Communities hosting electric generat-
ing plants have two options. First, the
legislation allows communities to enter
into binding agreements with generat-
ing companies for payments-in-lieu-of
taxes (PILOT) that are negotiated in
good faith and establish values or pay-
ments that approximate full and fair
cash value tax assessments. Second,
legislation provides a safety net for
communities that do not make binding
agreements where plants devalue. In
these cases the statute authorizes tran-
sition payments in addition to assessed
taxes to ensure that the total revenues
received by the city or town in FY1998,
1999 & 2000 from taxes and transition
payments equals or approximates the
taxes received in FY97. Also, from
FY2001 through FY2009, communities
will receive transition payments based
on the difference between the annual
fair market values of the plants and
their values as of 1/1/96 (FY97). These
transition payments are based upon a
percentage (declining 10 percent an-
nually) multiplied by the current year’s
commercial tax rate.

The statute also provides that pay-
ments under binding agreements or
the transition payments shall be in-
cluded in communities’ levy ceiling
and limit calculations as well as in de-
termining the minimum residential fac-
tor and the classification of property.
Additionally there are changes in the
manufacturing corporation exemption
providing for general taxation of electri-
cal generating plants, but exempting
30 megawatt or less cogeneration fa-
cilities and facilities owned by corpora-
tions classified manufacturing on or
before 1/1/96. All of these issues are
currently being reviewed for implemen-
tation by the Division of Local Services

and Informational Guideline Releases
(IGRs) will be issued in the near future.
If you have questions, in particular about
what constitutes a binding agreement
prior to release of the IGRs, please con-
tact Gary Blau at (617) 626-2315. m

Purchasing Course

The Massachusetts Office of the In-
spector General has established a
Massachusetts Certified Public Pur-
chasing Official Program (MCPPO).
Two three-day MCPPO seminars cur-
rently are being offered: a General Cer-
tification seminar and a Supplies and
Services seminar.

The General Certification seminar pre-
sents an overview of public purchasing
principles and laws; legal require-
ments for public contracts; antitrust
laws, consumer protection, and fraud
in procurement; practical considera-
tions for contract drafting; and fair
labor and ethics laws. This seminar is
a prerequisite for other seminars in the
program.

The Supplies and Services seminar fo-
cuses on procurements under Chapter
30B, the Uniform Procurement Act.
Topics include an overview of the law;
writing effective specifications; using
quotes, invitations for bids and re-
quests for proposals; common bidding
problems; contract administration;
multi-year contracts, leases and lease
purchases; public-private partnerships;
and contemporary issues in public pur-
chasing. Participants receive a certifi-
cate upon successful completion of
each seminar.

The seminars have been designed to
meet national standards for recognition
and to offer continuing education credits.

The next General Certification seminars
have been scheduled for February 25-27,
1998. For additional information and a
schedule of upcoming seminars, con-
tact Anne Tierney at (617) 523-1205. m
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Municipal Fiscal Calendar

Data Bank Highlight

February 1
Taxpayer: Deadline for Payment of 3rd Quarterly Tax Bill Without Interest
(if mailed before January 1)

Quarterly Tax Bills—Application Deadline for Property Tax Abatement
According to M.G.L. Ch. 59, Sec.59, applications for abatements are due on
Feb. 1 unless actual tax bills were mailed after December 31. In that case they
are due May 1, or 30 days after mailing, whichever is later.

February 15
Treasurer: 2nd Quarter Reconciliation of cash
(due 45 days after end of quarter)

February 28
Finance Committee: Continue budget review and develop recommendations.
This date will vary depending on dates of town meeting.

Mark Your Calendars!

Course 101, Assessment Administration and Procedures for assessors and as-
sistant assessors will be held at Holyoke Community College on Tuesday
evenings beginning March 31, 1998.

“What's New in Municipal Law” for interested municipal officials will be held on
May 15, 1998 in West Springfield and on May 22, 1998 in Framingham.

Contact Barbara LaVertue at (617) 626-2340 for more information.

9M 1/98 DC9I7BO4

This month’s focus article discusses
municipal spending. The Municipal
Data Bank has several reports which
review spending data. Examples of
these reports include Expenditure
Trends, a five-year summary analysis
of spending by major function in a sin-
gle community and Expenditures by
Department, which details 121 Sched-
ule A spending categories on over a
seven year period.

To obtain Municipal Data Bank information contact:
John Sanguinet at (617) 626-2355 for printed re-
ports and data files; Burt Lewis at (617) 626-2358

for the On-Line Access System; or use the World
Wide Web address below.

City & Town

City & Town is published by the Massachusetts
Department of Revenue’s Division of Local Serv-
ices (DLS) and is designed to address matters
of interest to local officials. DLS offers numerous
publications on municipal law and finance, avail-
able by calling (617) 626-2300, or through the
DLS World Wide Web site at http://www.state.
ma.us/dls or by writing to PO Box 9655, Boston,
MA 02114-9655.

Marilyn H. Browne, Managing Editor

Jean M. McCarthy, Editor
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