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This is an appeal under the formal procedure pursuant to G.L. c. 62C, § 39 and G.L. c. 58A, § 7, from the refusal of the Commissioner of Revenue (“Commissioner” or “appellee”) to grant the appellant, D & H Distributing Company (“D & H” or “appellant”), abatement of sales and use taxes for the monthly periods beginning September 1, 2006 and ending March 31, 2009 (“periods at issue”).  

Commissioner Scharaffa heard the appeal and was joined by Chairman Hammond and Commissioners Rose, Chmielinski and Good in the decision for appellee.  

These findings of fact and report are made at the requests of the appellant and the appellee pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.
Philip S. Olsen, Esq. and Jennifer B. Green, Esq. 

for the appellant.

Timothy R. Stille, Esq. and Joseph J. Tierney, Esq. for the appellee.


FINDINGS OF FACT AND REPORT
On the basis of a Statement of Agreed Facts, and the testimony and exhibits introduced in the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact.  
On October 6, 2011, after an audit of its sales and use tax returns for the periods at issue and various books and records including invoices, the Commissioner issued a Notice of Intent to Assess to the appellant.  Upon its withdrawal of a conference request, on June 2, 2011 the Commissioner issued to the appellant a Notice of Assessment, informing the appellant of the Commissioner’s assessment of additional taxes, interest, and penalties totaling $525,024.17 for the tax periods at issue.  On July 20, 2011, D & H filed an abatement application, which the Commissioner denied on August 24, 2011.  On October 20, 2011, D & H seasonably filed its petition with the Board.  On the basis of the foregoing, the Board found and ruled that it had jurisdiction over the instant appeal.  

The appellant presented its case-in-chief through the testimony of Ernest Meisel, Jr., the comptroller of D & H, and the submission of documents.  The Commissioner presented her case-in-chief through the testimony of Robert Haberstroh, an auditor for the Massachusetts Department of Revenue’s multi-state tax group.  Based on the evidence of record, the Board made the following findings of fact.

At all times relevant to this appeal, D & H was a wholesale distributor incorporated and headquartered in Pennsylvania with six warehouse distribution centers located throughout the United States.  As a wholesale distributor, D & H sold various products (including computer products, educational products, home electronics, outdoor goods and sporting goods) to various retailers, primarily: (1) “big box stores,” like Staples and Costco; (2) E-commerce companies, like walmart.com and target.com; (3) smaller, independent retail stores; and (4) educational and governmental institutions, like Harvard University bookstore.  D & H did not manufacture its inventory but purchased it directly from various manufacturers. 
D & H employed a sales representative who lived in Massachusetts and worked out of a home office.  D & H considered this presence sufficient to create nexus in Massachusetts for sales and use tax purposes.  

The transactions at issue in this appeal, herein referred to as “drop shipments,” were generally structured as follows.  First, a Massachusetts consumer purchased a product from an out-of-state retailer.  Second, the out-of-state retailer would purchase the product from D & H; third, the out-of-state retailer would direct that D & H package, label, and ship the products directly to the Massachusetts consumers.  These activities occurred at D & H’s warehouses, which during the tax periods at issue were located throughout the United States but not in Massachusetts.  D & H did not collect sales or use tax on the purchases at issue. 
A retailer purchased products from D & H in one of the following ways: through an online form available on D & H’s website; by placing an order over the telephone; or by faxing a written order form to D & H.  Prior to doing business with any retailer, D & H required that a retailer complete and submit a D & H Distributing Customer Application (“Application”).  As part of this Application, all retailers were required to provide a list of all states in which they did business and copies of multistate and/or state-specific resale exemption certificates and license numbers.  The Terms and Conditions of that Application, which was submitted into evidence, stated that the retailers “MUST furnish a resale certificate or be billed tax until the certificate is received.”  Moreover, the Application acknowledged that “Massachusetts require[s] a state issued form.” 
According to the Application, D & H’s stated policy was to charge sales tax on its sales to retailers who reported that they were doing business in Massachusetts but who did not provide D & H with a resale certificate.  Mr. Meisel testified that D & H reported as taxable in Massachusetts only the sales of taxable products to companies with a Massachusetts billing address and only if the purchasing company did not provide D & H with a Massachusetts resale certificate.
The Commissioner conducted an audit of the appellant’s books and records.  According to the Commissioner’s auditor, Mr. Haberstroh, the Commissioner’s audit department reviewed D & H’s monthly sales tax returns and then reconciled that information with D & H’s sales reports and invoices, which included the following information: the retailer’s address (“bill-to” address); the end-use customer’s address (“ship-to” address); and the sales price that D & H charged to the retailer.  From this information, the auditor identified transactions with a ship-to address in Massachusetts but a bill-to address outside of Massachusetts, a scenario that fit the fact pattern of a drop-shipment transaction.  The auditor then removed from consideration those sales to retailers that were known to be engaged in business in Massachusetts (e.g.: Best Buy and Target) and then those sales to retailers that were registered as Massachusetts vendors for sales tax purposes or that provided D & H a valid Massachusetts resale exemption certificate.  
After the auditor provided to D & H a list of the purportedly taxable invoices, D & H was given the opportunity to support the non-taxable nature of any transaction that D & H asserted to be incorrectly classified as a taxable drop-shipment transaction.  D & H provided Audit with several resale exemption certificates, some of which were sufficient to support the non-taxable nature of the receipts but some of which did not meet the requirements set out in G.L. c. 64H, § 8.  On cross-examination, Mr. Haberstroh admitted that he made no further attempt to determine if a vendor was registered to do business in Massachusetts than the steps described above.
The appellant did not assert, nor advance evidence to prove, that the sales at issue were made to in-state vendors.  Rather, the appellant’s arguments center upon shifting the burden to the Commissioner to prove that the transactions were not made to in-state vendors.  As will be explained in the Opinion, the Board found no error with the Commissioner’s assessment of D & H under the facts presented.  Therefore, the Board found and ruled that the Commissioner’s assessment against D & H was proper. 
Accordingly, the Board issued a decision for the appellee in the instant appeal.

OPINION

Pursuant to G.L. c. 64H, § 2 as in effect during the periods at issue, Massachusetts sales tax is “imposed upon sales at retail in the Commonwealth, by any vendor, of tangible personal property . . . at the rate of 5.0%
 of the gross receipts of the vendor from all such sales of such property or services, except as otherwise provided in this chapter.”  The primary issue in this appeal is the application of the definition of “sales at retail” or “retail sale” as provided in G.L. c. 64H, § 1:
[w]hen tangible personal property is physically delivered by . . . a former owner . . . to the ultimate purchaser residing in . . . the commonwealth, . . . pursuant to a retail sale made by a vendor not engaged in business in the commonwealth, the person making or effectuating the delivery shall be considered the vendor of that property, the transaction shall be a retail sale in the commonwealth . . . and that person, if engaged in business in the commonwealth, shall include the retail selling price in its gross receipts, regardless of any contrary statutory or contractual terms concerning the passage of title . . . .
(emphasis added)
This passage, herein referred to as the “Drop Shipment Rule,” describes the sales tax treatment of a “drop shipment,” wherein an entity with sales/use tax nexus in Massachusetts sells taxable property to an out-of-state retailer and then delivers that property (or effectuates the delivery), at the direction of the out-of-state retailer, to the ultimate consumer located in Massachusetts.  The Drop Shipment Rule essentially treats the wholesaler, the party that supplied the product and ultimately effectuated its delivery into Massachusetts, as the vendor who sold the products to the ultimate consumer, so that a sale to a Massachusetts consumer does not avoid the incidence of sales tax by the addition of multiple layers of retailers.  G.L. c. 64H, § 1.   
There are no material facts in dispute in this appeal.  The appellant admits that it had Massachusetts sales/use tax nexus at all relevant times, and it provided no evidence to refute the assertion that the out-of-state retailers were not doing business in Massachusetts for purposes of the sales tax statute.  The appellant, instead, contends that the assessment is invalid because, before the Drop Shipment Rule can be applied to a wholesaler, the Commissioner must make a preliminary determination that a retailer is not actually engaged in business in the commonwealth.  The burden, the appellant claims, must lie with the Commissioner, because if a statute is in any way ambiguous, then all doubts must be resolved in favor of the taxpayer.  See DiStefano v. Commissioner of Revenue, 394 Mass. 315, 326 (1985).  The appellant claims that the Commissioner did not meet her burden simply by checking her own records to see if the retailers had registered to do business in the commonwealth because, under G.L c. 64H, § 1, “engaged in business in the commonwealth” provides an exhaustive list of qualifying activities, and the phrase must be interpreted as broadly as constitutionally permitted so as to give the wholesaler the greatest chance of avoiding taxation. 
The appellant’s argument misses the mark.  First, the appellant fails to cite any ambiguity in the statute that would shift the burden to the Commissioner.  An ambiguity refers to the existence of unclear language, but where the statute’s language is plain, there is no ambiguity for the courts or the Board to interpret.  See Massachusetts Broken Stone Co. v. Weston, 430 Mass. 637, 640 (2000) (“Where the language of a statute is clear, courts must give effect to its plain and ordinary meaning and . . . need not look beyond the words of the statute itself.”).  The appellant did not establish that the burden of proof for purposes of the Drop Shipment Rule should be anything other than the general rule that the burden is on the party “who claims to be aggrieved by the refusal of the Commissioner to abate a tax in whole or in part.”  Staples v. Commissioner of Corp. & Tax., 305 Mass. 20, 26 (1940).  See also Commissioner of Corp. & Tax. v. Filoon, 310 Mass. 374, 376 (1941); Stone v. State Tax Commission, 363 Mass. 64, 65-66 (1973).  
The appellant also ignores G.L. c. 64H, § 8(a)      (“§ 8(a)”), which states the following: 

It shall be presumed that all gross receipts of a vendor from the sale of services or tangible personal property are from sales subject to tax until the contrary is established.  The burden of proving that a sale of services or tangible personal property by any vendor is not a sale at retail shall be upon such vendor unless he takes from the purchaser a certificate to the effect that the service or property is purchased for resale, and such certificate is received and made available to the commissioner not later than sixty days from the date of notice from the commissioner to produce such certificate. 
The above language creates a presumption that receipts generated by D & H for the sale of tangible personal property to Massachusetts consumers will be subject to Massachusetts sales tax unless D & H proves otherwise.  Because the Drop Shipment Rule treats the wholesaler as a vendor for purposes of drop shipment transactions, DOR has consistently applied this unambiguous presumption to drop-shipment transactions.  See Letter Rulings 79-43, 80-76, 81-85, 84-26, and 85-35.  Therefore, consistent with       § 8(a), the Commissioner does not have the burden to prove that the out-of-state retailers were not doing business in Massachusetts.  Instead, the appellant has the burden to prove facts that would prevent application of the Drop Shipment Rule.  
In addition, D & H possesses “readier access to the relevant information” than the Commissioner.  See Raleigh v. Ill. Department of Revenue, 530 U.S. 15, 21 (2000).  Here, D & H’s Application requires the third-party retailers to submit to D & H their resale certificates before D & H will enter into any transactions with them.  Therefore, not only does D & H have access to any resale certificates that it needs to refute the application of the Drop Shipment Rule, but it also has notice of which third-party retailers claim not to be doing business in Massachusetts.  
The Board also disagreed with the appellant’s reliance on Steelcase, Inc. v. Director, Div. of Taxation, 13 N.J. Tax 182 (1993) to argue that it could not calculate the sales tax due because it did not know the retail selling prices of the tangible personal property sold in Massachusetts.  Steelcase is not applicable to the appellant’s situation, because, unlike Massachusetts, New Jersey had not adopted a Drop Shipment Rule.  Moreover, the assessment at issue was based on the actual price paid by the retailer to D & H, not the retail selling price paid by the Massachusetts consumer for the items.  Therefore, the appellant’s contention is irrelevant under the facts of this appeal.
   
D & H also claimed that, because the Massachusetts consumer has the obligation to report and remit a use tax on goods that it purchases from an out-of-state retailer, enforcement of the use tax and sales tax under the Drop Shipment Rule would result in double taxation of the same transaction.  Again, the appellant’s argument misses the mark.  Under the Drop Shipment Rule, the wholesaler with Massachusetts nexus is treated as the vendor making a retail sale in the Commonwealth for sales tax purposes.  Therefore, the transaction is subject to sales tax and is thus exempt from use tax.  G.L c. 64I, § 7(a)(1).  
Finally, contrary to the appellant’s contention, the Drop Shipment Rule does not discriminate against interstate commerce.  To violate the Commerce Clause, a tax must impose greater burdens on out-of-state goods, activities, or enterprises than on competing in-state goods, activities, or enterprises.  See Oregon Waste Sys., Inc. v. Department of Envtl. Quality, 511 U.S. 93, 99 (1994) (“[discrimination] simply means differential treatment of in-state and out-of-state economic interests that benefits the former and burdens the latter”).  D & H contends that a wholesaler with Massachusetts nexus is penalized for doing business with an out-of-state vendor as opposed to a vendor doing business in Massachusetts.  However, this “elaborate argument” is merely a “house of cards,” which “ignores the crucial fact that the same sales tax would be imposed on the transaction if it had happened entirely within [Massachusetts].”  Lyon Metal Products v. Cal. State Bd. Of Equalization, 58 Cal. App. 4th 906, 912 (1997).  The only difference between these scenarios is the party responsible for collecting the tax, not whether the transaction is subject to tax at all.  Moreover, “the same amount of tax would be imposed on the transaction if both wholesaler and retailer were outside the state, in the form of a use tax to be paid by the [Massachusetts] consumer-customer.”  Id. at 912-13.  Because scenarios involving in-state and out-of-state vendors are equally subject to tax, there is no greater burden on the transaction using the out-of-state vendor and, therefore, no discrimination.  Contrast Camps Newfound/Owatonna v. Harrison, 520 U.S. 564 (1997) (ruling that a property tax scheme violated the Commerce Clause when the tax was essentially charged to camps only with a large number of students from out of state).
Conclusion

The transactions at issue fit squarely within the Drop Shipment Rule.  The appellant offered no evidence to refute the fact that the transactions were taxable under that rule.  On the basis of the evidence submitted in this appeal, the Board found that the appellant had the burden of proving that the Drop Shipment Rule did not apply to the transactions at issue and it failed to satisfy that burden.  Therefore, the Board found and ruled that the Commissioner’s assessment was proper. 
Accordingly, the Board issued a decision for the appellee.
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      Clerk of the Board
� For sales occurring on and after August 1, 2009, after the periods at issue, the rate increased to 6.25%.


� The Commissioner seems to concede that the assessment at issue was erroneously based on the wholesale prices of products shipped into Massachusetts rather than the retail prices.  However, this error resulted in an understatement of the appellant’s liability.
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