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This is an appeal under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 62C, § 39 from the refusal of the appellee Commissioner of Revenue (“appellee” or “Commissioner”) to grant an abatement of non-resident personal income taxes assessed against the appellants under G.L. c. 62, § 5A for the tax years ending December 31, 2000, 2001, 2002, and 2003.


Commissioner Gorton heard the appeal and was joined in the decision for the appellee by Chairman Hammond and Commissioners Scharaffa, Egan, and Rose.

These findings of fact and report are made pursuant to requests by the appellants and appellee under G.L. c. 58A, § 13 and 831 CMR 1.32.


Robert B. Culliford, Esq., for the appellants.

John J. Connors, Esq., for the appellee.

FINDINGS OF FACT AND REPORT


Appellants David and Linda Fink (“appellants”) were at all relevant times domiciliaries of the State of New Hampshire, residing at 9 Sherwood Road, Windham, New Hampshire. Mr. Fink was employed by the Springfield Terminal Railway Corporation (“Springfield Railway”), a Vermont corporation which does business in Massachusetts.


Appellants timely filed non-resident income tax returns for 2000, 2001, 2002, and 2003. For each year, appellants requested refunds, and refunds were issued by the Commissioner for the 2000, 2001, and 2002 tax years. Appellants claimed that Mr. Fink’s Massachusetts source wages were exempt from tax under a federal statute which applies to any railway “employee who performs regularly assigned duties as such an employee on a railroad in more than one State.” 49 U.S.C. §11502(a). 
The Commissioner issued Notices of Intention to Assess dated September 27, 2003 and October 20, 2003 for the 2000, 2001, and 2002 tax years, proposing deficiency assessments in the tax amounts of $6,053, $6,166, and $3,147, respectively. While appellants also requested a refund for the tax year 2003, the requested refund amount was intercepted and applied to the deficiency assessment owing for the 2000 tax year.

The Commissioner assessed the taxes as proposed for 2000, 2001, and 2002 on January 10, 2004, and issued a Notice of Assessment dated January 13, 2004. The appellants applied for abatement of the assessments for 2000, 2001, and 2002 by application filed April 14, 2004. Appellant’s consent to action on the application later than six months after filing was withheld for the tax year 2001 only.

The Commissioner failed to act on the abatement requests for 2000, 2001, and 2002 within six months of filing. Accordingly, the abatement application for 2001 was deemed denied as of October 14, 2004. By letter received October 20, 2004 appellants withdrew their consent for action on their abatement applications for 2000 and 2002 to be taken later than six months after filing. The abatement applications for 2000 and 2002 were deemed denied as of October 20, 2004. 

The appellants sought abatement for the 2003 tax year by application filed November 9, 2004. By letter dated January 22, 2005, the Commissioner denied the abatement request for the 2003 tax year.

A Petition under Formal Procedure was timely filed for the 2000-2002 tax years on December 14, 2004. A Petition under Formal Procedure was timely filed for the 2003 tax year on March 1, 2005. On the basis of the foregoing facts, the Board found that it had jurisdiction over the instant appeals. 


Mr. Fink serves as Executive Vice President of Springfield Railway, which is an interstate rail carrier. Springfield Railway operates railroad trains, tracks, and related railway facilities in Massachusetts and other New England states.
 
At all relevant times Mr. Fink was a high-level executive, the number two person in the company. His duties were managerial and supervisory in nature. He set his own work schedule based on broad areas of responsibility delegated by the President of Springfield Railway.      

Generally, Mr. Fink spent three days a week in an office in Massachusetts. During the calendar year 2000, Mr. Fink worked 123 days in Massachusetts, 121 days outside of Massachusetts, and did not work on 122 days (e.g., weekends, holidays, vacations.) During 2001, Mr. Fink worked 109 days in Massachusetts, 136 days outside of Massachusetts, and did not work on 120 days. During the year 2003, Mr. Fink worked 129 days in Massachusetts, 122 days outside of Massachusetts, and had 114 non-working days.
 For each year in question, Mr. Fink reported Massachusetts source income on his Forms 1 and Mr. Fink’s Forms W-2 indicate Massachusetts wages were received and Massachusetts income taxes withheld.

The President of Springfield Railway delegated general areas of responsibility to Mr. Fink, and did not dictate his allocation of time or structure his workday with any specificity. An example of a project Mr. Fink oversaw was the rehabilitation of Springfield Railway’s main freight line from Plaistow, New Hampshire to Portland, Maine. The details of Mr. Fink’s attention to this and other projects were left to his discretion and judgment. He also rode the “inspection train” on its runs, typically with Springfield Railway’s President and government officials, about half a dozen times a year. 


Mr. Fink was prohibited by collective bargaining agreements from doing certain types of work, including railroad operating functions like driving trains, switching, coupling cars, performing safety checks, performing repairs, inspecting and changing out ties, putting in new rail, and managing the signal system. These functions were reserved to union employees.
Mr. Fink handled governmental relations for Springfield Railway, and would sometimes speak to the media. Most of his work time was spent in meetings and in offices. Mr. Fink visited railroad tracks occasionally and not on an assigned or regular basis. For example, he had discretion to go out to the railroad tracks to inspect work that was underway and give general instructions to the Springfield Railway employees. In one instance he made a decision as to whether work was to be accomplished by Springfield Railway’s own internal assets or through retention of an outside contractor. He would go to the site of a train derailment to make observations and report back to the company President. Employees whose regular duties had them working on the railroad tracks and facilities would report to him regarding the various projects he oversaw at the President’s designation.

Apart from a monthly Board meeting, Mr. Fink’s work did not require him to be at specific locations at particular times. He did not assist in the performance of any physical work on the railroad tracks. He did not allocate specific, recurring times to work occurring on the railroad tracks or trains (apart from his occasional rides on the “inspection train”.) 

On the basis of the foregoing, the Board found that Mr. Fink was a rail carrier employee. However, he did not perform “regularly assigned duties” given his status as a high-level executive and the discretionary character of his work schedule. Moreover, despite his occasional visits to the railroad tracks where he gave instructions to employees, his work largely occurred in offices. He could not, and did not, engage in the actual physical work of railroad operations, which occurred on the railroad tracks, trains, and transportation facilities themselves. Accordingly, he did not work “on a railroad” for purposes of 49 U.S.C. § 11502, notwithstanding his status as a rail carrier employee. The Board therefore determined that Mr. Fink’s Massachusetts source income was not exempt from state tax under 49 U.S.C. §11502(a), and decided this case for the appellee Commissioner of Revenue.
OPINION


At issue is whether a federal statute confers a tax exemption on the wages Mr. Fink received from Springfield Railway on account of his employment in Massachusetts. There is no dispute that Mr. Fink received Massachusetts source income, and is subject to tax under G.L. c. 62, § 5A, unless federal law interdicts the application of the Massachusetts non-resident income tax.


Mr. Fink relies on 49 U.S.C. §11502(a), which provides that:

No part of the compensation paid by a rail carrier providing transportation subject to the jurisdiction of the [Surface Transportation] Board under [part A of subtitle IV of title 49, U.S. Code] to an employee who performs regularly assigned duties as such an employee on a railroad in more than one State shall be subject to the income tax laws of any State or subdivision of that State, other than the State or subdivision thereof of the employee’s residence.

Two terms appearing in the foregoing section, “rail carrier” and “railroad” are specifically defined by federal law. “’[R]ail carrier’” is defined to “mean[] a person providing common carrier railroad transportation for compensation” with exceptions not relevant here. 49 U.S.C. §10102(5). “’[R]ailroad’ includes 

(A) a bridge, car float, ferry, and intermodal equipment used by or in connection with a railroad;

(B) the road used by a rail carrier and owned by it or operated under an agreement; and

(C) a switch, spur, track, terminal, terminal facility, and a freight depot, yard, and ground, used or necessary for transportation[.]”

49 U.S.C. §10102(6).


It is undisputed that Springfield Railway is a “rail carrier” within the meaning of §11502(a). The parties’ disagreement centers on whether Mr. Fink qualifies for exemption from state taxation outside his state of residence, New Hampshire. 


“The starting point in discerning congressional intent is the existing statutory text … It is well established that ‘when the statute’s language is plain, the sole function of the courts … is to enforce it according to its terms.’” Lamie v. United States Trustee, 540 U.S. 526, 534 (2004) (Cite omitted.) §11502(a) limits its benefits to “an employee who performs regularly assigned duties as such an employee on a railroad in more than one State….” That is, to be eligible, a rail carrier employee must 1) perform regularly assigned duties 2) on a railroad 3) in more than one State. 
Appellants rely on legislative history which, they contend, indicates congressional intent to exempt all railway employees from taxation outside their state of residence. For example, the conference report on the legislation says that the section “[p]rovides that no rail employee shall be subject to income tax laws of any State … other than that of the employee’s residence.” H.R. Conf. Rep. 101-471 at 10 (1990) (Emphasis added in appellants’ brief.) The Senate Report states that “[t]he Committee [on Commerce, Science and Transportation] believes that rail and motor carrier employees who perform duties in more than one State should not be subject to taxation in States or subdivisions in which they do not reside.” S. Rep. 101-44, at 3 (1989) (Emphasis added in appellant’s brief.)
Appellants further contend that Congress, the courts, and the Surface Transportation Board (which has exclusive jurisdiction over rail transportation) use the terms “rail carrier” and “railroad” interchangeably. Appellants stress that the legislative history reflects no intended distinction between operating employees of a rail carrier and employees generally. Finally, appellants cite to Department of Revenue TIR 93-6 which states: “Under [§11502(a)] Massachusetts may impose its income tax only on interstate motor and rail carrier employees who are Massachusetts residents or who are Massachusetts nonresidents who perform all of their regularly assigned duties in Massachusetts.” This Departmental statement is said to give rise to a policy whereby Mr. Fink’s Massachusetts wages are immune from taxation until the Commissioner issues a superseding statement of policy.
First, the fact that Congress has supplied separate definitions of the terms “rail carrier” and “railroad” for purposes of §11502(a) undermines appellant’s argument that their meanings should be conflated. The “rail carrier” is the person or entity offering rail transportation services for compensation. “Railroad”, by contrast, refers to a “bridge, car float, ferry”; “the road used by a rail carrier”; and “a switch, spur, track, terminal, terminal facility, and a freight depot, yard, and ground, used or necessary for transportation[.]”49 U.S.C. §10102(6). The term “railroad” embraces the physical facilities and equipment used in transportation operations by a “rail carrier”. It does not apply broadly to any aspect of a rail carrier’s business, as appellants suggest. For example, the term “railroad” as defined is not so broad in its meaning that it would reach the business offices of a rail carrier.
The plain language of the statute refutes appellants’ assertion, based on legislative history, that Congress intended all rail carrier employees working in more than one state to be exempt from state taxation outside their state of residence. Had Congress intended such a broad effect, it would not have included the additional requirements that an eligible employee “perform[] regularly assigned duties on a railroad….” These requirements entail that only some rail carrier employees fitting specific criteria can invoke §11502(a). 

TIR 93-6 does not broaden the scope of the exemption. The statement appellants quoted from TIR 93-6 is elliptical in that in does not fully set out the criteria limiting the availability of the immunity from tax for rail employees working in more than one state. Imprecise language in a TIR cannot abrogate express requirements of federal law; it is the language of the federal statute that is controlling. Moreover, as the Supreme Judicial Court has held, “[a]n incorrect interpretation of a statute by an administrative agency is not entitled to deference.” Kszepka’s Case 408 Mass. 843, 848 (1990). 

To be entitled to an abatement under federal law, Mr. Fink would have to proffer evidence supporting a finding that he performed “regularly assigned duties on a railroad.” His showing falls short in two critical respects. First, Mr. Fink, as a high-level executive, had few, if any, “regularly assigned duties”. The President of Springfield Railway delegated responsibility to Mr. Fink to address broad subject areas as he saw fit. Mr. Fink set his own work schedule and had considerable discretion as to what he did and when he did it. Mr. Fink was not subject to ongoing supervision and did not receive regular assignments from the President or anyone else.
Second, Mr. Fink’s duties only occasionally placed him “on a railroad” as Congress defined the term. He worked in an office. If he saw fit, he might walk to a place that would qualify as a “railroad”, such as railroad tracks or a railroad terminal, in the course of carrying out his executive responsibilities.
 But he could not, and did not, perform any transportation-related physical labor “on a railroad.” He was barred by collective bargaining agreements from carrying out any of the functions that physically take place “on a railroad” in the course of railway operations. The most he might do was make observations and give occasional instructions to other employees working “on a railroad.” Such intermittent visits to a qualifying “railroad” site did not rise to the level of his performing duties “on a railroad.”

In re McCann, slip op., (N.Y. Div. Tax App. No. 816567, Nov. 12, 1999) is not to the contrary. The taxpayer in that case was found to have “work[ed] on the railroad in more than one state” by performing regular “on-site inspections of utility meters, grade crossings and track turnouts.” Slip op. at 7. He was the one responsible for carrying out this work; he was not merely observing others who were performing actual work “on a railroad,” like Mr. Fink.
Appellants’ proposed reading of the federal statute amounts to a rewriting of the law Congress passed so as to excise the criteria which restrict the grant of exemption from taxation outside the employee’s state of residence. “It is ‘a cardinal principle of statutory construction’ that ‘a statute ought, upon the whole, to be so construed that, if it can be prevented, no clause, sentence, or word shall be superfluous, void, or insignificant.’” TRW, Inc. v. Andrews, 534 U.S. 19, 31 (2001) (Cite omitted.) Furthermore, it is well-settled that exemptions from taxation are to be construed narrowly. See United States v. Centennial Sav. Bank FSB, 499 U.S. 573, 583 (1991). 
It is our duty to apply the law as Congress enacted it. Appellants failed to carry their burden of proving that Mr. Fink performed regularly assigned duties on a railroad, as defined.  Accordingly, we hold that appellant is subject to the non-resident income tax and not entitled to the federal statutory exemption conferred at 49 U.S.C. §11502(a).  The decision is for the appellee.





  APPELLATE TAX BOARD





By: __________________________________





    Thomas W. Hammond, Jr., Chairman

A true copy,
Attest: ______________________________

        Assistant Clerk of the Board




�  Appellants did not contest that the salary income at issue was derived from a trade or business carried on in the Commonwealth. 


� The record does not reflect the number of days Mr. Fink worked in Massachusetts and out-of-state for the year 2002.


�   Mr. Fink makes the conclusory assertion that he was entitled to “have his alleged Massachusetts income apportioned….” Appellant’s Brief at 15. He alludes to a document attached to his petition, which does not appear to have been received in evidence during the hearing. The argument is otherwise unelaborated. As far as appears from this record Mr. Fink is being taxed on income received on account of employment in Massachusetts, consistent with G.L. c. 62, § 5A(a)(1).


� This provision was originally inserted by § 7(a) of the Amtrak Reauthorization and Improvement Act of 1990, Pub. L. No. 101-322. In 1995 the provision was reenacted in its present iteration as part of the ICC Terminiation Act of 1995 (“ICCTA”). Pub. L. No. 104-88, § 102, 109 Stat. 844.


� The record does not offer specifics on when and how often Mr. Fink’s activities took him out to railroad tracks and trains. Nor is there more than cursory detail of what Mr. Fink’s activities were in the vicinity of railroad tracks and trains.
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