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Re:  Bureau of Consumer Financial Protection Rules Implementing the Fair Debt
Collection Practices Act and/or Pursuant to Authority under the Dodd-
Frank Act (Docket No. CFPB-2013-0033)

Submitted Electronically
Dear Director Cordray:

The Attorneys General of Arizona, Arkansas, Colorado, Connecticut, Delaware, the District of
Columbia, Hawaii, Idaho, Illinois, Indiana, lowa, Kentucky, Maine, Maryland, Massachusetts,
Michigan, Minnesota, Mississippi, Missouri, Nevada, New Hampshire, New Mexico, New York,
Ohio, Oregon, Pennsylvania, Rhode Island, Utah, Vermont, Virginia, and Washington (the
“Attorneys General”) write in response to the Advanced Notice of Proposed Rulemaking
concerning “Debt Collection (Regulation F)” issued by the Bureau of Consumer Financial
Protection (the “CFPB”).

. INTRODUCTION

On November 12, 2013, the CFPB published in the Federal Register its Advanced Notice of
Proposed Rulemaking about debt collection practices. The Attorneys General appreciate the
CFPB’s thorough review of an area of law that has, as detailed below, caused consumers a great
deal of harm. Indeed, the National Association of Attorneys General (“NAAG”) annually
conducts an informal survey of the top ten areas of consumer complaints that states receive, and
for many years debt collection has been either the first or second highest category of consumer
complaints.t

In addition to receiving and responding to volumes of debt collection complaints, the Attorneys
General have conducted numerous enforcement actions individually and through larger multi-
state efforts.> The Attorneys General have formed a debt collection working group to keep

1 NAAG Informal Complaint Statistics, 2007-2013. Debt collection was the number one consumer complaint for the years 2007, 2008, and 2013. It was the number two complaint
for 2012. Data for the informal surveys conducted between 2009 and 2011 is currently missing.

2 See e.g., Colorado ex rel. John W. Suthers and Julie Ann Meade v. United Credit Recovery, LLC at. al., 13 CV 35182 (District Court, City and County of Denver Colorado
November 25, 2013); In re Sunshine Financial Group, LLC, CFR-FY2011-135, CFR-FY2012-019 (Md. Collection Agency Lic. Bd. Sept. 9, 2011); Minnesota ex rel. Lori
Swanson v. Midland Funding, LLC, 27-CV-11-1151 (District Court Hennepin County May 19, 2011); Press Release, New York State Office of the Attorney General, A.G.
Schneiderman Announces $165k Settlement With Debt Collector In Buffalo (Nov. 21, 2013), available at http://www.ag.ny.gov/press-release/ag-schneiderman-announces-165k-
settlement-debt-collector-buffalo (last visited Feb. 25, 2014); Press Release, lowa Part of Multistate Settlement with Debt Collector NCO Financial Systems (Feb. 6, 2012),
available at http://www.state.ia.us/government/ag/latest_news/feb_2012/NCO.html (last visited Feb. 25, 2014).



abreast of all the issues and spot potential problems early. The Attorneys General have been
active participants in enacting new legislation and administrative rules.®> The Attorneys General
have also monitored class actions and submitted amicus briefs.* Over the years, the Attorneys
General have participated in debt collection roundtables with both the Federal Trade
Commission and CFPB.

All of this activity in the area of debt collection has given the Attorneys General an in-depth
knowledge and understanding of debt collection. It is with this experience and knowledge that
the Attorneys General submit these comments. The Attorneys General have not attempted to
answer every single question posed in the Notice of Proposed Rulemaking, but have addressed
those questions that have the greatest impact on consumers. Overall, the Attorneys General
strongly believe that the CFPB should adopt well-tailored, comprehensive, and balanced rules
that apply to all persons engaged in the collection of consumer debts and that require robust
protections for consumers. Such rules will better enable collectors to abide by the law, create a
more even playing field for consumers, provide greater consumer protections, and assist
consumers in better understanding their rights. Rules such as the ones suggested below will
ultimately balance the rights of consumers with the legitimate need to collect consumer debts.

1. ENFORCEMENT AND SCOPE OF THE CFPB’S RULES

The Attorneys General strongly believe that the CFPB’s rulemaking should cover as much of the
debt collection industry as possible and work in concert with state law. The rules should act as a
floor, not a ceiling, to state action.

A. Enforcement Authority

To the maximum extent possible, the CFPB should address concerns related to debt collection by
using its authority under Section 1031 of the Dodd-Frank Act to prescribe regulations concerning
“unfair, deceptive, and abusive acts or practices.” Although the CFPB could prescribe rules
solely under the FDCPA?®, issuing debt collection rules pursuant to its authority under Section
1031 will result in significant advantages for consumers and improvements to the performance of
the debt collection market.

The Attorneys General can play a vital role in protecting consumers from problematic debt
collection practices. The Dodd-Frank Act empowers state Attorneys General to enforce rules
issued by the CFPB under Section 1031 that concern “unfair, deceptive, and abusive acts or

3 State of Md. Collection Agency Licensing Bd. and Office of the Attorney Gen, of Md., Report to Sen. Judic. Proceedings Comm., Sen. Fin. Comm., House Judic. Comm., and
House Econ. Matters Comm., at 1 (2011); Patrick Lunsford, Debt Buyer Bills Backed by AG Swanson Introduced in Minnesota, January 15, 2013, Insidearm.com,
http://www.insidearm.com/daily/debt-buying-topics/debt-buying/debt-buyer-bills-backed-by-ag-swanson-introduced-in-minnesota; N.C. Consumer Economic Protection Act of
2009, S.B. 974, S.L. 2009-573 (2009).

4 Brief Amicus Curiae of the Attorneys General of 38 States in Opposition to the Proposed Settlement, Vassalle v. Midland Funding LLC, et al., No. 3:11-cv-0096 (N.D. Ohio June
1, 2011), 2011 WL 3557045, rev’d 708 F.3d 747 (6th Cir. 2013).

5 Section 1031(b) of the Dodd-Frank Act, 12 U.S.C. 5532(a).

6 Section 814(d) of the FDCPA, 15 U.S.C. 16921(d), as amended by section 1089 of the Dodd-Frank Act.



practices.” Accordingly, in order to fully realize the congressional intent embodied in the Dodd-
Frank Act for a concurrent federal-state enforcement regime, the CFPB should issue debt
collection rules under Section 1031 so that state Attorneys General will have co-enforcement
authority.

The knowledge that state Attorneys General possess regarding local debt collectors and debt
collection practices will complement the CFPB’s national reach and multiply the effectiveness of
the debt collection rules. State enforcement authority will also increase opportunities for resource
sharing, coordinated investigations, and joint enforcement with the CFPB. More cops on the beat
will provide consumers greater protection from unfair, deceptive, and abusive debt collection
practices and help improve the overall performance of the debt collection market.

B. Application of Rules To First-Party Creditors

The CFPB should make the debt collection rules applicable to first-party creditors as well as
third-party debt collectors. The Attorneys General see no reason to create a tiered system of
regulation. Although creditors were excluded from coverage under the FDCPA, the Dodd-Frank
Act authorizes the CFPB to make debt collection rules applicable to such creditors. From a
consumer harm standpoint, it makes little difference whether first-party creditors or third-party
debt collectors are the cause of problematic debt collection practices. Experience has shown that
both groups have engaged in unfair, deceptive, and abusive debt collection practices. While debts
held by original creditors or collected by loan servicers are more likely to be valid, no original
creditor, loan servicer, contingency creditor, or debt buyer should be allowed to harm consumers
through unfair, deceptive, or abusive debt collection practices. Moreover, the risk of reputational
harm to original creditors has proven to be an insufficient deterrent for such practices. Therefore,
the CFPB should propose debt collection rules that apply equally to the collection activities of
first-party creditors and those of third-party debt collectors.

1.  STATE DEBT COLLECTION LITIGATION EVIDENCES SERIOUS AND
DETRIMENTAL DEFICIENCES TO CONSUMERS

State debt collection litigation has surged in the past decade.” In Cook County, Illinois, for
example, since 2000 debt collection cases have doubled to an estimated 130,000, and in 2007
nearly 119,000 lawsuits were pending against alleged debtors.® Similarly, the New York City
Civil Court handled nearly 457,000 lawsuits filed by 26 debt buyers from January 2006 through
July 2008,° and debt buyers filed more than 200,000 cases in New York State in 2011 alone.'® In

7 Marla Aspan, ‘Rocket Dockets’ Favor Debt Collectors: Local Courts Give Banks an Edge in Collections Lawsuits, American Banker, Feb. 12, 2014, at 1.

8 Ameet Sachdev, Debt Collectors Pushing to Get Their Day in Court: More Aggressive Strategies Fill Court Dockets, Result in Mistaken Identities, Chi. Trib., June 8, 2008.

9 The Legal Aid Society et al., The Debt Deception: How Debt Buyers Abuse the Legal System to Prey on Lower-Income New Yorkers (May 2010) [hereinafter Debt Deception].
10 Susan Shin and Claudia Wilner, New Economy Project, The Debt Collection Racket: How the Industry Violates Due Process and Perpetuates Economic Inequality 1 (June

2013), http://www.nedap.org/resources/documents/DebtCollectionRacketNY .pdf [hereinafter Debt Collection Racket].



Massachusetts, the Boston Globe concluded that professional collectors filed roughly 575,000
lawsuits between 2000 and 2005."

In addition to the sheer volume of lawsuits, evidence suggests that debt collection actions occupy
a large overall portion of the many dockets in the respective jurisdictions. In the Dallas County
Courts-at-Law in Texas, for instance, the suits filed by third-parties to collect delinquent credit
card debt filed by a party accounted for nearly a third of all cases filed in 2007.*? In Boston,
approximately 60 percent of all small claims cases were filed by debt collectors.™®

This surge in collection litigation has been accompanied by an extremely high rate of default
judgments. In one New York study, 81 percent of third-party collection cases resulted in default
judgments in favor of debt buyers.* In another review, in New York City, 38 percent of all debt
collection cases resulted in default judgments.'® In 1llinois’ Cook County, the default judgment
rate for debt collection cases in 2007 was estimated at 45 percent.’® And in the Texas’ Dallas
County Court, the number of debt collection case default judgments was roughly 39 percent.’
The high number of default judgments raises concerns about representation of consumers and
access to justice in collection cases. In debt collection cases legal representation appears
minimal. It has been estimated that only slightly over 8 percent of defendants retain counsel,
approximately 11 percent choose to represent themselves pro se.*?

A. Information Accompanying Debt Collection Pleadings Tends to be Minimal
and Boilerplate.

The Attorneys General are concerned with the rising numbers of debt collection lawsuits that are
commenced with boilerplate complaints, contain virtually identical allegations, and provide
minimal evidentiary support.'® This problem has been exacerbated by the proliferation of debt
buyers, who rarely receive more than summaries of the creditor’s original records containing
nothing more than the names and addresses of consumers, their account numbers, and the
amounts that are owed.”® Nevertheless, courts routinely enter judgments by default or otherwise
based on this summary information and evidence.?

11 Michael Rezendes and Francie Latour, Spotlight, Debtor’s Hell: Parts I-1V, http://www.boston.com/news/specials/debt/.

12 Mary Spector, Debts, Defaults, and Details: Exploring the Impact of Debt Collection Litigation on Consumers and Courts, 6 Va. L. & Bus. Rev. 257, 279 (Fall 2011).

13 Rezendes and Latour, supra note 11.

14 Debt Deception, supra note 9, at 8.

15 Debt Collection Racket, supra note 10, 14 n.5.

16 Government Accountability Office, Credit Cards: Fair Debt Collection Practices Act Could Better Reflect the Evolving Debt Collection Marketplace and Use of Technology 41
(Sept. 2009).

17 Spector, supra note 12, at 296.

18 Spector, supra note 12, at 289-90.

19 Complaint at 6, Texas ex rel. Greg Abbott v. Midland Funding LLC, et al., 2011-40626 (District Court Harris County Texas July 8, 2011)(“Defendants’ debt collection lawsuit
includes a boilerplate form petition with Midland funding as named plaintiff, for breach of contract and makes demand for principal, interest, costs, and attorneys’ fees.”)

20 Federal Trade Comm’n, Collecting Consumer Debts: The Challenges of Change, A Workshop Report 13 (Feb. 2009).

21 Spector, supra note 12, 259-60 & n.5, citing Federal Trade Comm’n, Repairing a Broken System: Protecting Consumers in Debt Collection Litigation and Arbitration 6, 15-16
(July 2010).



An examination of a major debt buyer’s pleadings filed between 2007 and 2013 in Sangamon
County Illinois revealed that debt collection complaints routinely only identified an original
creditor and a debt in default without including other important information, such as the date of
the original charge-off, default, or a breakdown of interest, principal, and fees. Other than an
affidavit, the vast majority lacked accompanying documentation or evidentiary support either at
the time of filing or at the entry of a default judgment. These findings align with the FTC’s
finding in its 2010 report, Repairing a Broken System, that many debt collection complaints do
not convey essential information about the origin of the debt, the date, amount of any charge-off,
the current owner of the debt, the total amount due, and a breakdown of principal, interest, and
fees.” In 2012, the FTC further observed “[a]lthough buyers received the data file and some
other information about the debt . . . they obtained very few documents related to the purchased
debts at the time of sale or after purchase.”® In fact, according to the FTC, debt buyers receive
documentation of the debts they collect in less than 1/8 of the accounts they seek to collect.?

B. Lack of Credible Documentation at the Threshold of Filing is Augmented by
other Problematic Acts and Practices in Litigation

Collectors have attempted to surmount their lack of debt documentation through business
practices such as robo-signing affidavits and through legal theories aimed at relaxing certain
evidentiary standards. Collectors routinely file affidavits in support of their lawsuits that have
either been robo-signed or are signed by persons who lack personal knowledge of the debt that is
being collected.

In the past few years Attorneys General have brought a number of cases involving robo-signed
affidavits used in debt collection litigation. Robo-signing allegations were the basis for three
independent state law enforcement actions filed against debt buyer Midland Funding by the
Attorneys General of Minnesota, Texas, and West Virginia against Midland.?®> In 2009,
Midland’s affiants admitted in private litigation that they mass-executed up to four hundred
computer-generated affidavits a day without verifying the underlying information or having any
personal knowledge of the affidavits’ contents.”® Similarly, the Attorneys General of Colorado
and Minnesota recently alleged that United Credit Recovery (UCR) violated state consumer
protection laws by using robo-signed affidavits and fabricated documentation purportedly from

22 Federal Trade Comm’n, Repairing a Broken System: Protecting Consumers in Debt Collection Litigation and Arbitration 17 (July 2010); see also Spector, supra note 12, at
290-295 (identifying pleading deficiencies in line with the FTC’s conclusions).

23 Fed. Trade Comm’n, The Structure and Practices of the Debt Buying Industry iii (2013) [hereinafter Debt Buyer Report].

24 Debt Buyer Report, supra note 23, at iii & 35.

25 Texas ex rel. Greg Abbott. v. Midland Funding LLC, et. al., 2011-40626 (District Court Harris County Texas July 8, 2011); Minnesota ex rel. Lori Swanson v. Midland
Funding, LLC, 27-CV-11-1151 (District Court Hennepin County May 19, 2011); West Virginia ex rel. Darrell V. McGraw, Jr. v. Midland Funding LLC, and Midland Credit
Management Inc., No. 11-C-2231, (Circuit Court of Kanawha County December 15, 2011); see also Jessica Silver-Greenberg, Dead Soul Is a Debt Collector: Deceased Woman’s
Name was Robo-Signed on Thousands of Affidavits, Wall St. J., December 31, 2010, http://online.wsj.com/news/articles/SB10001424052970204204004576049902142690400
(raising allegations about using the name of a dead woman on affidavits.).

26 Midland Funding, LLC. v. Brent, 644 F. Supp. 2d 961, 966-70 (N.D. Ohio 2009)(finding the affidavit as a whole was both false and misleading).



the sellers of the debt.?” And in 2013, the Attorney General of Mississippi alleged that Chase
Bank “knowingly and willfully made false and misleading demands for debt, filed complaints in
collections litigation that were unverified and lacked evidence, and sold debt for collection that
was unreliable and undocumented.”?

The mass utilization of robo-signed documents results in misrepresentations under state
consumer fraud statutes when those documents represent to both consumers and courts that there
is knowledge of facts related to the debt when, in fact, there is not any such knowledge. These
instances are in addition to any account-level inaccuracies that may have followed from the
failure to properly validate the amount or right to collect.

Furthermore, harm caused by robo-signing extends beyond individual consumers to financial
institutions themselves, where debt collection, document execution practices, and management
of third-party debt collectors and debt buyers, can present a risk and have been treated as a
matter of safety and soundness by the OCC.*°

Collectors have also attempted to improperly use the business records hearsay exception to
permit them to testify about documents for which they lack personal knowledge. When debt is
sold, certain categories of information, such as a consumer’s identity, balance, and date of
default, are transferred.*® Relying solely on this limited information, affiants of collectors swear
to the validity of the balance, default, and other important attributes of the debt without having
any firsthand knowledge of this information or how it was created. To sidestep their of lack of
knowledge, collectors argue that they can integrate the business records into their systems so that
they can be claimed as their own, and purportedly give collectors the basis to make first-hand
assertions about information about the debt such as default and balance. As the Missouri
Supreme Court recently observed, however, “a document that is prepared by one business cannot
qualify for the business records exception merely based on another business's records custodian
testifying that it appears in the files of the business that did not create the record . . . . A

27 Colorado ex rel. John W. Suthers and Julie Ann Meade v. United Credit Recovery, LLC et al., 13 CV 35182 (District Court, City and County of Denver Colorado November 25,
2013). The complaint alleges, “[i]n order to maximize the profits that it obtained as a result of its purchases of charged-off debt from US Bank and Wells Fargo, UCR engaged in a
routine and pervasive scheme to fabricate documents that would aid in efforts to collect on that debt.”; Minnesota ex rel. Lori Swanson v. United Credit Recovery, LLC 27-CV-13-
19300(District Court Hennepin County, October 30, 2013).

28 Complaint Mississippi ex re. Jim Hood v. JPMorgan Chase & Co., et al., 25CH1:13-cv-001939, at 2 (Chancery Court of the Fist Judicial District of Hinds County December
17, 2013); Press Release, Office of the California Attorney General, Attorney General Kamala D. Harris Announces Suit Against JPMorgan Chase for Fraudulent and Unlawful
Debt-Collection Practices (May 9, 2013), http://oag.ca.gov/news/press-releases/attorney-general-kamala-d-harris-announces-suit-against-jpmorgan-chase.

29 Shining a Light on the Consumer Debt Industry: Hearing Before the Subcommittee on Financial Institutions and Consumer Protection of the Senate Committee on Banking,
Housing, and Consumer Protection, 113th Cong. 36 (2013) [hereinafter Collection Hearing](statement of the Office of the Comptroller of the Currency). Because fraud on the
tribunal has been rejected by some courts as a viable theory under the FDCPA, it is imperative that states are able to pursue tribunal deception cases under Dodd-Frank and
appropriate FDCPA rulemaking. O’Rurke v. Palisades Acquisition XVI, LLC, 635 F.3d 938 (7th Cir. 2011); contra Hemmingsen v. Messerli & Kramer, P.A., 674 F.3d 814 (8th
Cir. 2012).

30 The Attorneys General recognize the authority relied on to lay the foundation for such records. While some federal cases provide for a limited use of incorporated records under
the Federal Rules of Evidence, United States v. Childs, 5 F.3d 1328, 1333-34 (9th Cir. 1993), others do not, Webb v. Midland Credit Mgmt., Inc., No. 11-C-5111, 2012 WL
2022013 (N.D. Ill. May 31, 2012); see also Debt Buyer Report, supra note 24 (articulating the categories of information that are transferred upon sale.



custodian of records cannot meet the foundational affidavit requirements by simply serving as
‘conduit to the flow of records’ and not testifying to how the records in question were created.”!

There has also been an increase in debt collectors attempting to rely on the antiquated Doctrine
of Account Stated, arguing that by making payments and not disputing the balance, the a
defendant assented to the outstanding balance.** The use of a theory of an implied account stated
is unfair because inappropriate fictions related to consent to the amount due are inferred from
silence. These implied admissions are then used to bind consumers to debts that the pleading
party cannot otherwise properly demonstrate through competent evidence.*® Problems with using
the accounts stated theory often appear in conjunction with boilerplate and robo-signed
affidavits. The Attorneys General have seen other troubling evidentiary practices in debt
collection litigation, including: submitting “exemplar” agreements or terms and conditions in lieu
of the specific agreement or terms and conditions that apply to the account in question; and
misrepresenting the principal, interest, and other fees associated with an account.®

Structured and properly executed sworn documents used in connection with the collection of
debt would ensure that collectors target the right person for the correct amount of debt.
Additionally, properly executed affidavits will help prevent violations of state and federal
consumer protection laws, promote accuracy, and help restore consumer trust in the wake of the
2008 financial crisis.

C. State Laws, Rules, and How CFPB can Complement Existing State-Based
Protections

States have enacted new laws and procedural rules in an effort to curtail abusive litigation
practices in debt collection litigation. Examples include North Carolina’s collection statute, court
rules in Maryland, California’s Fair Debt Buyers Practices Act, and default judgment
prerequisites in Minnesota. Other valuable protections have been added by court rule or directive
in Connecticut, Delaware, Virginia, and New York.

North Carolina

In 2009, North Carolina amended its debt collection statute to combat the growing trend of debt
buyers aggressively seeking to collect stale debts. The statutory amendment clarified that debt
buyers are included in the definition of “collection agency” and therefore must obtain a license to

31 CACH, LLC v. Askew, 358 S.W.3d 58 (Mo. Sup. Ct. 2012).

32 Turnbull; (“The real resurrection of account stated, however, took place within the past thirteen years, with over 1,900 reported cases mentioning account stated from 2000 to
2010.7).

33 National Consumer Law Center, Collection Actions, 86 (“Avoiding such proof is especially attractive for a debt buyer that may have little documentation of the credit contract
or of individual charges.”).

34 Inre LVNV Funding, LLC et al., DFR-FY2012-012 (2011)(Summary Order to Cease and Desist and Summary Suspension of Collection Agency Licenses Before the Md. State
Collection Agency Licensing. Bd. in the Office of the Comm’r of Fin. Regulation); Minnesota ex rel. Lori Swanson v. Bradstreet & Associates, LLC, 27-CV-14-302 (District Court
Hennepin County Jan. 8, 2014).



operate in North Carolina.* Debt buyer plaintiffs filing a collection suit must attach a copy of
the signed contract evidencing the debt, and for credit card debts where no signed writing
evidencing the debt exists, they must include copies of documents generated when the card was
used.*® Debt buyers must also include documentation establishing that the plaintiff is the true
owner of the debt and, if the debt has been assigned more than once, establishing an unbroken
chain of ownership.®” Each assignment must include the original account number and must also
clearly show the name of the debtor associated with the account number.®

Before a default judgment or summary judgment can be entered in an action initiated brought
debt buyer, the plaintiff must file evidence establishing the amount and nature of the debt.*
Evidence used for this requirement must comply with the N.C. Rules of Evidence for properly
authenticated business records, and must include:

1. the original account number;

2. the original creditor;

3. the amount of the original debt;

4. an itemization of the charges and fees that are owed;

5. the original charge-off balance, or if the balance has not been charged off, an
explanation of how the balance was calculated;

an itemization of post charge-off additions;

7. the date of last payment; and

8. the amount of interest claimed and the basis for the interest charged.*°

IS

North Carolina now prohibits debt buyers from attempting to bring suit or an arbitration
proceeding against a debtor, or otherwise attempting to collect on the debt, if the entity knows or
reasonably should know that the collection is barred by the statute of limitations.** Debt buyers
may not collect debts unless they possess valid documentation showing the debt buyer owns and
can reasonably verify the debt at issue.** The verification required includes: the name of the
original creditor, the name and address of the debtor, the original consumer account number,
copies of the contract or other document evidencing the debt, and an itemized accounting of the
amount owed, which includes all fees and charges.*?

Debt buyers in North Carolina are also prohibited from bringing suit or an arbitration proceeding
against a debtor without providing 30 days advance notice in writing of the intent to file the
action, including the name, address, and contact information of the debt buyer; the name of the

35 N.C. Gen. Stat. § 58-70-15(b), § 58-70-1.
36 N.C. Gen. Stat. § 58-70-150(1).

37 N.C. Gen. Stat. § 58-70-150(2).

381d.

39 N.C. Gen. Stat. § 58-70-155(a).

40 N.C. Gen. Stat. § 58-70-155(b).

41 N.C. Gen. Stat. § 58-70-115(4).

42 N.C. Gen. Stat. § 58-70-115(5).

43 1d.



original creditor; the debtor’s original account number; a copy of the contract or other document
evidencing the debt; and an itemized accounting of all amounts claimed to be owed.**

Since 2009, North Carolina has experienced a significant reduction in cases filed by debt buyers.
Some debt buyers have continued to purchase and collect North Carolina debts; however, based
on reviews of court filings by the Attorney General of North Carolina and consumer advocates,
there is evidence that, at the time of filing, debt buyers are providing greater documentation of
the existence of the debt and the debt buyer’s ownership of the debt, and are therefore taking
steps to comply with North Carolina’s law.

Maryland

Maryland also recently adopted several rule changes aimed at (1) providing courts with sufficient
information to determine whether judgment is warranted, and if so, the amount of the award; and
(2) giving consumer defendants sufficient information to understand the charges filed against
them and to file any appropriate defenses.”® For example, the revised Md. Rule 3-306, which
governs judgments on affidavits, imposes enhanced documentation requirements on plaintiffs in
assigned consumer debt cases, including: (1) proof of the existence of the debt based on the
original signed contract or other documents from the original creditor; (2) any existing
documents proving the terms of the contract (with certain exceptions); (3) proof of the plaintiff’s
ownership of the debt; and (4) specific information identifying the original consumer debt or
account.”® The Maryland Rule also requires, where applicable, documentation of certain
information related to future services contracts; charged-off accounts; for non-charged-off
accounts, specific transactional and account information; and collection agency licensing
information.*” Maryland also clarified that pursuant to Md. Rule 3-508, plaintiffs in assigned
debt cases must prove that they actually own the debt at issue and that the defendant entered into
a written contract.”® Finally, the revised Md. Rule 3-509 provides separate procedures for default
proceedings to ensure that plaintiffs in assigned debt cases cannot obtain default judgments
unless they prove the defendant’s liability.*

Massachusetts

In Massachusetts a collector cannot obtain a default judgment unless it provides a sworn
statement that it consulted reliable sources in an effort to locate the defendant.”® Massachusetts’

44 N.C. Gen. Stat. § 58-70-115(6).

45 State of Md. Collection Agency Licensing Bd. and Office of the Attorney Gen, of Md., Report to Sen. Judic. Proceedings Comm., Sen. Fin. Comm., House Judic. Comm., and
House Econ. Matters Comm., at 1 (2011) .

46 See Md. Rule 3-306.

47 1d.

48 State of Md. Collection Agency Licensing Bd. and Office of the Attorney Gen, of Md., Report to Sen. Judic. Proceedings Comm., Sen. Fin. Comm., House Judic. Comm., and
House Econ. Matters Comm., at 4 (2011).

49 1d. at 5.

50 Mass. Ann. Laws. Unif. Small Claims Rules, Rule 2(b).



regulations™" also limit contacts with an alleged debtor to two unsolicited contacts per week, and
permit less frequent contact with third parties.”> Massachusetts’ regulations further prohibit
contact with the debtor if a debtor has disputed a debt and the collector cannot provide validating
information.™

Importantly, the Massachusetts regulations recognize the potential harm when a collector
contacts a consumer at his or her place of employment. Such communications may threaten the
consumer’s employment tenure, resulting in the consumer’s termination. Therefore, in
Massachusetts, collectors are prohibited from visiting a consumer at his place of employment
unless requested by the consumer,>* and collectors may not call an alleged debtor at his place of
employment if the consumer has requested that such communications cease.™

California

The recently enacted California Fair Debt Buyers Practices Act regulates buyers of charged-off
debt and sets forth “documentation and process standards [that] will protect consumers, provide
needed clarity to courts, and establish clearer criteria for debt buyers in the collection industry.”>
The law requires documentation sufficient to show that the collector is attempting to collect the
correct amount from the appropriate person. It also prohibits debt buyers from making any
written statement to a debtor in an attempt to collect unless it possesses information showing
ownership, a breakdown of the balance, the date of default or last payment, the creditor at the
time of charge off, the debtor’s last known name, and the identities of every party who is an
intervening buyer of the debt. The collector must also have access to proof of the debt. Similar
categories of information must be alleged in any subsequent lawsuit and a contract or writing
evidencing the debt must be produced.

Minnesota

Minnesota also recently expanded pleading requirements for obtaining a default judgment
against consumer debtors.”” In addition to a pre-default notice requiring information about

51 See Massachusetts Office of the Attorney General, Debt Collection Regulation, 940 C.M.R. 7.04-7.06 and Massachusetts Division of Banks and Loan Agencies, Conduct of the
Business of Debt Collectors and Loan Servicers, 209 C.M.R. 18.14. In Massachusetts, the collection practices of original creditors and debt buyers are regulated under 940 C.M.R.
7.00. Under 209 C.M.R. 18.00, the Massachusetts Division of Banks regulates the collection practices of debt collectors (including debt buyers). For purposes of this comment
section, the general term “debt collector” or “collector” is used to encompass original creditors, debt collectors, and debt buyers, with citation to both regulatory sections.

52 52 See 940 C.M.R. 7.04(1)(f) and 7.05-6; see also 209 C.M.R.18.14(1)(d).

53940 C.M.R. 7. 08(2); see also 209 C.M.R. 18.18(2).

54 See 940 C.M.R. 7.04(1)(k) and 7.05(3)(f); see also 209 C.M.R. 18.15(7).

55 See 940 C.M.R. 7.04(1)(h); 209 C.M.R. 18.14(1)(c).

56 Cal. Civ. Code § 1788.50, et seq.

57 Patrick Lunsford, Debt Buyer Bills Backed by AG Swanson Introduced in Minnesota, January 15, 2013, Insidearm.com, http://www.insidearm.com/daily/debt-buying-
topics/debt-buying/debt-buyer-bills-backed-by-ag-swanson-introduced-in-minnesota/http://www.insidearm.com/daily/debt-buying-topics/debt-buying/debt-buyer-bills-backed-by-
ag-swanson-introduced-in-minnesota/ .
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attributes of debt, such as original creditor, amount, and date of charge off, the law also requires
plaintiffs to submit admissible proof of the debt, chain of title, and proof of proper service.™

New York

Directives of the New York City civil courts require debt buyers that are seeking a default
judgment to submit supplemental affidavits with their default judgment applications, including
an affidavit of sale of the account completed by the original lender, an affidavit of sale
completed by any intervening debt buyers, and an affidavit from the plaintiff debt buyer setting
forth the complete chain of title.®® However, a 2013 study of the New Economy Project found
that 97 percent of default judgments failed to comply with applicable New York legal
requirements because it was unclear who was attesting to the information and the affiants often
signed on the basis of “information and belief” rather than personal knowledge.®® In recent
comments in response to a proposal to extend the New York City court directives statewide, both
the New York Attorney General and the Superintendent of the New York State Department of
Financial Services urged New York’s Office of Court Administration to go further than the
directives by implementing statewide enhanced procedural requirements for debt collection
litigation, such as requiring greater documentation evidencing the debt and the plaintiff’s right to
collect upon it.®* In addition, the Department of Financial Services has proposed new statewide
regulations addressing various aspects of pre-litigation debt collection activity, including, among
other things, increasing the verification obligations of debt collectors in response to consumers’
disputes of their debts and requiring collectors to disclose when the subject debts are outside of
the applicable statutes of limitations.®

The aforementioned state legal developments can serve as models for the CFPB as it considers
national rules to enhance consumer protection in the debt collection context. CFPB rulemaking
should support and bolster existing state debt collection laws by requiring that the proper
documentation is in the hands of those seeking to enforce a debt at the time of collection,
whether or not the information is required in the course of litigation by law.

In order to best complement the States’ legal rules and avoid conflicts with state pleading
requirements, collectors should have a minimal amount of information in their possession to
know and prove the debt is valid before initiating litigation or other collection activity. If support
is to come from an affidavit, the affiant must have personal knowledge of the debt and the facts
that support its collection.

58 Minn. Stat. § 548.101 (2013).

59 DRP-182 of the Directives of the New York City Civil Courts.

60 Debt Collection Racket, supra note 10, at. 14 n.4.

61 Letter from Jane M. Azia, Bureau Chief of New York Attorney General’s Consumer Frauds and Protection Bureau, to John W. McConnell, Counsel to New York Office of
Court Administration (Dec. 4, 2013); Letter from Benjamin M. Lawsky, Superintendent of New York State Department of Financial Services, to Hon. Gail A. Prudenti, Chief
Administrative Judge of the Courts (Oct. 18, 2013).

62 Proposed Regulation of New York State Department of Financial Services on “Debt Collection,” available at http://www.dfs.ny.gov/legal/regulations/proposed/debt-

collection.pdf.
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D. The Attorneys General Support Strong Documentation Standards that
Require Collectors to be in Possession and Review Credible Account-Level
Media

While debt buyers and collectors frequently have some post-sale access to media, studies
indicate that it is doubtful that much media is in the actual possession of the collector at the time
of suit.®® Nevertheless, having credible documentation and reliable categories of information to
support the factual basis of the validity of the debt and allow collectors to demonstrate facts
about the debt to the consumer or a court as needed.

Robust, complete, and reliable account-level documentation, such as original agreements,
account statements, and dispute history, should accompany the debt, without additional charge,
through the life of a debt. Collectors should also always have sufficient information in their
possession to show they own the debt or have the right to enforce it. There appears to be a strong
consensus among regulators and consumer advocates for the enactment of robust national
documentation and accuracy standards related to the information used to verify and collect
debts.”* The Attorneys General urge the same, and in addition to the previously articulated
enforcement and litigation experience, echo the pronouncements and findings of the Federal
Trade Commission and the Office of the Comptroller of the Currency about the need to enhance
the quantity and quality of the information that accompanies the sale and transmission of debts.

IV. TRANSFER OF AND ACCESS TO INFORMATION UPON THE SALE OR
PLACMENT OF DEBTS

The Attorneys General also believe that the integrity of the debt collection system will be
significantly enhanced by requiring creditors and debt buyers to maintain account records for at
least as long as they sell, collect, or attempt to collect debts.*> CFPB should also require robust
documentation to travel with the debt.

A. Document Retention Requirements are Needed to Ensure That Information
is Available to Creditors, Downstream Buyers, and Consumers

The CFPB should require that certain documents be included with any account sold. Sales
agreements typically allow (but do not require) the buyer to request, for free, original account
documents for 10% to 25% of the accounts purchased.®® After that, the buyer may request
additional documents for a fee of about five to ten dollars (or more) per document.®” Some sales

63 See Debt Buyer Report, supra note 23.

64 Collection Hearing, supra note 29 at 3 (testimony of Corey Stone, Assistant Director, Office of Deposits, Cash, Collections, and Reporting Markets, Consumer Financial
Protection Bureau).

65 See Collection Hearing, supra note 29 at 11; Joint Consent Order, Joint Order for Restitution, and Joint Order to Pay Civil Money Penalty, In re American Experss Centurion
Bank, FDIC-12-315b, FDIC-12-316k, 2012-FFPB-000, at 7 (“The Bank shall maintain accurate and complete information on each consumer debt that the Bank collects or
attempts to collect.”)

66 Debt Buyer Report, supra note 23, at 26 n.109.

67 Debt Buyer Report, supra note 23, at 26 n.109.
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agreements do not guarantee the availability of original documents.®® Sales agreements also
generally limit or eliminate the original creditor’s obligation to provide supporting
documentation if the debt buyer sells the account to a downstream debt purchaser.®®

The Attorneys General recommend that the CFPB require minimal information be included with
each account sold, including the underlying contract, charge-off statement, certain account
statements, an itemization of all charges pre-charge-off, all charges incurred post-charge-off,
whether the debtor disputed any of the charges (and should consider banning sales of accounts
actively in dispute).”’ Such strengthened record-keeping requirements will facilitate greater
accuracy and transparency in debt-collection actions.

B. Privacy and Security Concerns Regarding the Transfer of Information in a
Debt Sale

While it is critical to increase the integrity and flow of information within the debt collection
industry, increased access to debt information that includes personal consumer information
should be accompanied by safeguards to ensure the security of that information. Protecting
consumers’ personal information, including social security numbers, credit and financial account
numbers, and other personal identifiers, is becoming an increasing concern for consumers. It is
estimated that in 2013, at least 57,868,922 records were put at risk in 619 reported data
breaches.”* Although large-scale data breaches at retail giants Target and Neiman Marcus
affected millions of consumers,’® small businesses are frequently targeted by cybercriminals as
well.”® Such breaches can lead to increased incidents of identity theft, large financial losses, and
other types of fraud, with devastating consequences for individual consumers, the economy, and
even national security.”

Recent incidents in the debt collection context further illustrate the risks involved in the transfer
and storage of personal consumer information. For example, the FTC and Minnesota both

68 See Debt Buyer Report, supra note 23, at iii.

69 Id. at iii-iv; see also Letter from ACA Int’l to Md. Ct. of App. Standing Comm. on Rules of Practice and Procedure District Ct. Subcomm. (Jan. 19, 2011) (acknowledging that
certain documentation establishing the existence of a consumer debt is often unavailable because the original creditor no longer has the information or did not have it when selling
or turning the account over for collection).

70The States also note that there is no legal basis for the position that original creditors may add interest, fees, and other charges to the outstanding balance as “principal;” rather,
the interest, fees, and other charges are collectively considered “interest” under the National Bank Act. As such, debt buyers do not have the right to consider the “charge-off”
balance to be principal. This has significant implications, because if debt buyers attempt to charge prejudgment interest on the total charge-off value of the account in a collections
lawsuit, they are effectively asking for illegal compound interest on that portion of the charge-off amount that is something other than principal. See, e.g., Protecting Consumers in
Debt Collection Litigation and Arbitration: A Roundtable Discussion, FTC Matter No. P094806 (2009)(November 19, 2009 submissions of Judge Lorraine Nordlund), available at
http://www.ftc.gov/policy/public-comments/initiative-312; See also Md. Rule 306(a) (defining charge-off balance and principal).

71 Kristin Finklea, Cong. Research Serv. R4059, Identity Theft: Trends and Issues 22 (2014).

72 The data breach at Target alone is believed to have exposed the personal data of as many as 110 million consumers, “more than a third of the population of the United States.”
Hilary Stout, Target Vows to Speed Anti-Fraud Technology, N.Y. Times, Feb. 5, 2014, at B1. The breach at Neiman Marcus is believed to have affected 1.1 million consumers,
and reports of smaller breaches have emerged at Nordstrom, Michaels Stores, and Easton-Bell Sports. See id.

73 For example, 72% of the data breaches analyzed by Verizon Communication’s forensic analysis unit occurred at companies with fewer than 1,000 employees. See Verizon,
2013 Data Breach Investigations Report at 12 (2013), http://www.verizonenterprise.com/resources/reports/rp_data-breach-investigations-report-2013_en_xg.pdf.

74 See Finklea, supra note 72, at 22 (“Identity theft is often committed to facilitate other crimes such as credit card fraud, document fraud, or employment fraud, which in turn

affect not only the nation’s economy but its security.”).
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entered into settlement agreements with one of the nation’s largest medical debt collection
companies, Accretive Health, following revelations that an employee’s unencrypted company
laptop, which contained data regarding 23,500 consumers, had been stolen from a rental car.”
Similarly, in 2012, the FTC finalized a settlement with EPN, Inc., a Utah-based debt collector
accused of illegally exposing the personal information of thousands of consumers by allowing
the installation of peer-to-peer file-sharing software on its corporate computer system.’

The CFPB should issue rules regarding the sound and secure transfer and storage of certain
consumer information by original creditors and downstream debt buyers. In particular, the CFPB
should consider data security standards for the transfer and storage of consumer data. Two states
currently mandate encryption of personal information in certain circumstances. Massachusetts
enumerates eight specific computer system security requirements that covered entities must
institute to the extent technically feasible, including encrypting personal information that will
travel across public networks and/or be transmitted wirelessly and of personal information stored
on laptops or other portable devices.”” Nevada requires encryption in certain circumstances
involving the transmission of personal information and also requires data collectors who accept
payment cards in connection with the sale of goods or services to comply with specific data
security standards.”® And the Attorney General of California recently recommended that
companies encrypt digital personal information when moving or sending it out of their secure
networks. ° This recommendation was included in a 2012 report on data breaches that also
revealed that more than 1.4 million consumers in California would not have had their data put at
risk if it had been encrypted.® California is also one of several other states, including Arkansas,
Connecticut, Maryland, Oregon, Rhode Island, Texas and Utah that require reasonable measures
to protect certain categories of personal information.®* States have further addressed information

75 See Alejandra Matos, Medical Billing Firm Settles Charges, Star Tribune (Jan. 1, 2014), http://www.startribune.com/local/238388521.html.

76 Press Release, Federal Trade Commission, FTC Finalizes Settlements with Businesses that Exposed Consumers Sensitive Information by Installing Peer-to-Peer File-Sharing
Software on Corporate Computer Systems (Oct. 26, 2012), available at: http://www.ftc.gov/news-events/press-releases/2012/10/ftc-finalizes-settlements-businesses-exposed-
consumers-sensitive).

77 201 Mass. Code Regs. § 17.04.

78 See Nev. Rev. Stat. Ann. § 603A.215.

79 California Department of Justice, Data Breach Report 2012 iv (2012).

80 Id.

81 See Cal. Civ. Code § 1798.81.5(b) (requiring a business that owns or licenses personal information to implement and maintain reasonable security procedures and practices
appropriate to the nature of the information); Ark. Code. Ann. § 4-110-104(b) (requiring a person or business that acquires, owns or licenses personal information to implement and
maintain “reasonable security procedures and practices appropriate to the nature of the information . . .”); Conn Gen. Stat. 42-471(a) (requiring any person in possession of another
person’s personal information to safeguard the data, computer files and documents containing the information from misuse by third parties); Md. Code Ann., Comm. Law § 14-
3503(a) (requiring a business that owns or licenses personal information to “implement and maintain reasonable security procedures and practices that are appropriate to the nature
of the personal information owned or licensed and the nature and size of the business and its operations™); Or. Rev. Stat. § 646A.622(1) (requiring the development,
implementation and maintenance of reasonable safeguards to protect personal information and identifying conduct deemed to comply with this requirement); R.1. Gen. Laws
(requiring a business that owns or licenses computerized unencrypted personal information to “implement and maintain reasonable security procedures and practices appropriate to
the nature of the information, to protect the personal information from unauthorized access, destruction, use, modification, or disclosure”); Tex. Bus. & Com. Code § 521.052(a)
(requiring a business to “implement and maintain reasonable procedures . . . to protect from unlawful use or disclosure any sensitive personal information collected or maintained
by the business in the regular course of business.”); Utah Code Ann. § 13-44-201(1) (requiring reasonable procedures to “prevent unlawful use and disclosure of personal

information collected or maintained in the regular course of business™).
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security issues through laws requiring notification in the event of a breach and the secure
disposal of personal identifying information.®?

At the federal level, the Office of the Comptroller of the Currency (“OCC”) has also identified
several best practices for effective risk management in large banks with debt sales activities,
including onsite inspections to assess the information, data, and physical security of a potential
debt buyer and the inclusion of contractual language detailing that the debt buyer must comply
with specific consumer laws and standards, among other things.2* The OCC is also developing
policy rules and guidance that might be more applicable to a broader range of institutions.®*

The Attorneys General recommend that the CFPB impose rules that require robust protections
for consumer data that is passed between debt sellers and buyers and that the state laws described
above should be a starting point for those protections.

V. DEBT VALIDATION, DISPUTES, INVESTIGATIONS, AND VERIFICATIONS

The Attorneys General urge the adoption of uniform information and documentation standards
for all stages of the collection process. All of the information that is passed between debt sellers
and debt buyers should be designed to aid in debt verification. Debt validations mandated by the
FDCPA are supposed to aid in the collection process by adding a level of review and giving
consumers confidence that the debt they are paying is theirs. In practice, these processes are not
being done in a uniform manner and are often misemployed in ways that injure consumers.

A. Content of Consumer Validation and Notices

Though debt collectors are required by 15 U.S.C. § 16929 to provide a written notice containing
several pieces of important information within five days of communication with a consumer, the
Attorneys General believe consumers are not receiving all the documentation they need in order
to properly identify a debt. The Attorneys General routinely receive complaints from consumers
who do not recognize a debt in question provided in the written notice. Consumers are routinely
mis-identified by collectors seeking to collect calls from debtors with similar names. Requiring
collectors to maintain and transmit better identifying information about the debtor and the debt
will help prevent the types of confusing and sometimes harassing collection calls that lead to
such complaints.

82 See Pamela Prah, Target’s Data Breach Highlights State Role in Privacy, USA Today (Jan. 16, 2014), http://www.usatoday.com/story/news/nation/2014/01/16/target-data-
breach-states-privacy/4509749/ (noting that 46 states have passed laws requiring businesses and/or public agencies to notify consumers of security breaches of personal

information); National Conference of State Legislatures, Data Disposal Laws, http://www.ncsl.org/research/telecommunications-and-information-technology/data-disposal-

laws.aspx (noting that at least 30 states have passed data disposal laws requiring entities to destroy, dispose, or otherwise make personal information unreadable or
undecipherable) (last visited Feb. 4, 2014).

83 Collection Hearing, supra note 29, at 12-14 (statement of the Office of the Comptroller of the Currency).

84ld. at 6-7, 9.
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In some cases, the creditor’s name provided in the written notice may not be familiar to the
consumer, or the debt may be from several years prior and the consumer does not realize that the
debt is still owed to the creditor (e.g., old telecom debt®). In some instances, the original creditor
never notified the consumer of the alleged delinquency, so the consumer may not believe money
is owed and may ignore the notice. In other cases, the debt buyer may change the account
number, and consumers are left unable to match the debt at issue with the original account.
Whatever the source of misinformation or lack of information, consumers are still experiencing
difficulty with validating a debt even when debt collectors provide the required written notices
under § 1692g.

The Attorneys General recommend heightened information requirements for written validation
notices. The more documentation included in the § 16929 notice, the more likely a consumer will
receive complete, accurate information about the debt in question. FTC data has shown that debt
buyers often receive information in debt sales, such as the original creditor’s name and account
number, as well as the debtor’s social security number and date of charge-off.*® However, this
information is typically not provided to consumers in validation notices.®” The Attorneys General
support the FTC’s recommendation that validation notices should include: (1) the name of the
original creditor; (2) an itemization of principal, interest, and fees; and (3) two statements that
notify consumers of rights they have under the FDCPA.%

Furthermore, as mentioned above, several states now require that specific information be
provided when collectors contact debtors, including:

e the name of the original creditor;

e the original account number, or some portion thereof;

e the amount of the original debt;

e the date of last payment;

e the balance at charge-off;

e the date of charge-off;

e the address at charge-off;

e an itemization of principal, fees, and interest, with a basis for the interest charged,;
and

e contact information to inquire about the debt.

Including this information will help consumers more readily identify debts and help debt
collectors avoid time-consuming and costly efforts to further validate debts. Accordingly, the

85 AFNI Trying Again to Collect Old Debts, New York Daily News, Jul. 24, 2008, available at http://www.nydailynews.com/life-style/afni-collect-old-debts-article-1.348552.
86 Debt Buyer Report, supra note 24, at 36.

87 1d.

88 Debt Buyer Report, supra note 24, at 31.
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Attorneys General recommend that debt collectors include the above listed information in a
816929 written notice.

Additionally, more information should be included in the standard debt collector disclosures
about a disputed debt. Namely, consumers should be informed that under 15 U.S.C. § 16929 (b),
disputing a debt in writing suspends collection efforts until the debt is validated. While that
provision requires collectors to notify consumers that they have the ability to dispute a debt and
receive verification from the collector, collectors are not required to share that collection efforts
must cease until a disputed debt is validated. In order to fully apprise consumers of their rights
and the process governing debt validation, consumers should be provided with a concise and
conspicuous statement alerting them of this requirement.

Consumers should also be made aware that, although they can request that the debt collector stop
communicating with them, the collector still has the ability to sue if that collector believes it can
prove the debtor owes the debt. Providing this information to consumers will help them to
protect their rights and make better informed choices when dealing with debt collectors.

The Attorneys General also recommend that these consumer disclosures be made clearly and
conspicuously, and that they be provided in a separate document or separate section included
within the validation notice. Consumers should be alerted that the information contained therein
is a summary of their rights under law. To ensure that the disclosures are likely to be understood
by the general public, they should be developed by consumer research experts and tested on
consumer focus groups for clarity and coherence.

B. Sufficient Debt Verification

Under 15 U.S.C. 8 1692g(b), if a consumer disputes a debt within 30 days after receiving
communication from a debt collector, the collector is required to cease collection activities until
the collector verifies the debt and transmits the verification to the consumer via mail. However,
in 2009, the FTC reported that debt collectors often verify a debt only by matching their records
with the demand for payment that originated with the collector, and then mail the consumer
confirmation of this check.*® The FTC report further notes the likelihood of a debt buyer being
able to verify a disputed debt is less than 60 percent. As such, the FTC has recommended that
more extensive investigations by debt collectors should be required by the FDCPA so that
consumers can be properly apprised of the identity and content of the debt in question.*® CFPB
consumer complaint reports have found that the Bureau received 9,814 complaints in 2012
stating that collectors did not verify a disputed debt at all.™*

89 Debt Buyer Report, supra note 24, at 40-41
90 Id. at 31-32.
91 CFPB Fair Debt Collection Practices Act Annual Report 2013, 18.
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The Attorneys General recommend that collectors be required to more thoroughly investigate the
validity of disputed debt. Providing additional information in a debt verification case will ease
consumer concerns about the legitimacy and identity of a debt. In order to standardize what
constitutes acceptable proof and verification of a debt, debt collectors should be required to
provide consumers the same information that a creditor would provide a debt collector under the
Attorneys General’ recommendations. Based on this principle and in accord with models used in
states like North Carolina,* debts should, at minimum, be verified using several items:

e the name of the original creditor;

e the name and address of the debtor;

e the original consumer account number;

e copies of the contract or other document evidencing the debt;

e an itemized accounting of the amount owed, which includes all fees and charges;
and

e if the debt has been assigned more than once, documents that establish an
unbroken chain of ownership.

C. Consumer Account Number Consistency

Debt buyers can, either by carelessness or by design, alter consumer account numbers, causing
consumer confusion over the origin and nature of an alleged debt. This often makes it difficult
for the consumer to recognize and verify the debt. In other instances, an intentionally changed
account number may allow a debt buyer to report an additional debt to a credit bureau, unfairly
diminishing the consumer’s credit score and pressuring the consumer into making a payment.

To help consumers avoid these difficulties, the Attorneys General recommend that all debt
collectors be required to provide the last four digits of the original account numbers to the
consumer before filing a suit against a debtor. This would encourage accurate recordkeeping,
eliminate an unfair collection tactic, and help consumers recognize and verify the debt payments
they are being asked to make.

VI. DEBT COLLECTION COMMUNICATIONS

The Attorneys General recommend that the CFPB’s regulations governing debt collection
communications apply to all communications in order to ensure that all such communications are
private, secure, non-harassing, and do not disclose the alleged debt or other private information
to third parties or unintended recipients. Further, the Attorneys General recommend that the
traditional protections provided by the FDCPA against frequent or harassing calls also be
extended to all communications. This would benefit both consumers and debt collectors by
promoting a more meaningful dialogue when a consumer receives a debt collection call. Finally,

92 N.C. Gen. Stat. § 58-70-115(5) (2013).
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consumers should always have the right to demand that the collector cease communications with
the consumer.

A. Advances in Communications Technologies

The non-litigation collection practices employed by debt buyers have evolved with new
communication technologies and changing consumer habits (i.e., use of predictive dialers, social
media, mobile phones, text messaging, electronic mail, and decreased reliance on regular ground
mail). The Attorneys General understand the need to balance today’s technological challenges
with legitimate business needs to contact consumers. In that regard, they urge limitations
including, but not limited to: (1) communication through new technology should require that the
consumer first opt-in to its use; (2) consumers should be able to put any limitations on the use of
new technology that they desire; (3) because consumers already have an absolute right to
demand that debt collection communication cease, they should have the right to place any lesser
limitations on this communication, such as limitations on medium, frequency, or time of
communication; (4) communication using newer technologies must be kept private in keeping
with an overriding goal of the FDCPA to ensure that consumers are not embarrassed from
communications regarding their debts with third parties.

New technologies can be a valuable communication tool between collectors and consumers, but
these technologies bring privacy and cost risks. Mobile phones impose a cost on the consumer,
and open the collector up to the possibility of calling at inconvenient times and places. Text
messaging also imposes a per text cost on consumers. Email may be read off the computer screen
by third parties, and can potentially be hacked or targeted for personal information. To mitigate
these concerns while still allowing new technology to be used, the Attorneys General
recommend that use of any communication medium other than by landline telephone, mobile
phone, or mail require opt-in by the consumer. If consumers want to use a particular
communication medium, they can opt-in, but if they have privacy or cost concerns they do not
have to. The opt-in should be in written form and only be allowed after the first debt collection
contact has been made and should not be made at the time of the extension of the original credit.
The opt-in should also be revocable. For mobile phones, the Attorneys General recommend that
the CFPB prohibit debt collectors from contacting consumers on their mobile phones.
Alternatively, the CFPB should prohibit debt collectors from contacting consumers on their
mobile phones unless consumers provide prior express written consent, which may be revoked.

While consumers should be allowed to opt-in to receive email or text messaging from debt
collectors, debt collectors should be prohibited from using social media to contact a consumer.
The use of social media for debt collection communications presents significant privacy
concerns. Most social media (such as Facebook walls or Twitter newsfeeds) is public, and even
private use of social media (such as Facebook or Twitter direct messaging) is prone to error and
is often accessible or harvested for ads by the social media company itself. In addition,
identifying a particular consumer can be problematic as most individuals on social media are
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only identified by a name or screen-name, creating a strong potential for misidentification of a
consumer. The Attorneys General recommend that communication by public social media (e.g.,
can be publicly viewed) be prohibited. If consumers agree to communicate with others via social
media for commercial purposes, including addressing outstanding debts, they must first
expressly consent to such communications. Initial communication with a debtor by private social
media should be prohibited due to misidentification concerns. An additional concern with social
media is the practice of “friending” someone to collect a debt, which raises the possibility of
deception. In addition, consumers may not access social media with sufficient frequency as to
make it an appropriate medium for such important communications.

If debt collectors are permitted to collect debts via social media, the Attorneys General
recommend that all such collection communication be preceded by or commence with a clear
and conspicuous notification to the consumer that the purpose of the communication is to collect
a debt. #

Further, the Attorneys General recommend that the FDCPA’s limitation on permissible hours of
communications be extended to communications via new technologies, including, but not limited
to, email, text messaging, and communications via social media. A guiding general principle on
extending the FDCPA designated hour presumption could be that it applies to “disruptive”
technologies. Disruptive should be defined as any communication that makes a noise, such as a
phone or text messaging alerts on a cell phone.

B. Communications with Consumers

The Attorneys General have received complaints from consumers concerning the manner and
frequency in which debt collectors call them. With regard to telephone calls, the current rules
applicable to unsolicited telemarketing calls do not provide sufficient protections for consumers
receiving debt collection communications. Debt collection calls involve a much higher level of
stress and potential for unfairness and abuse. In the age of caller identification systems, any call,
answered or not, should be considered received for purposes of determining whether a debt
collector has repeatedly called a consumer, regardless of whether the call is dropped by the
collector or its predictive dialer technology. In Missouri, a telemarketer is subject to liability if it
“cause[s] the telephone to ring” in an “annoying, abusive, or harassing” manner.*

Moreover, unlike consumers receiving telemarketing calls who can register on state and federal
“Do Not Call” lists, consumers and third parties have no preemptive means to prevent
unsolicited calls from debt collectors. Bright line rules, similar to those in place in

93 The Attorneys General do not, however, recommend that such warnings be included in collection communications to third-parties, such as friends, relatives or spouses,
otherwise such warnings could be used to harass or embarrass the debtor.
94 Section 407.1076(3), RSMo (2010) (It is unlawful for a telemarketer to “cause the telephone to ring or engage any consumer in telephone conversation repeatedly or

continuously in a manner a reasonable consumer would deem to be annoying, abusive, or harassing”).
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Massachusetts® that cover all modes of communication, including electronic mail and social
media messaging, are necessary to assist consumers and collectors to determine when unsolicited
communications become repetitive and harassing, unfair conduct.

When collectors contact consumers, the Attorneys General recommend that blocking or altering
the collector’s phone number should be prohibited. The only purpose for blocking or altering
such information is to deceive the consumer and it should not be allowed. The Attorneys General
believe that placing the name of the debt collector on caller-1D should be prohibited because this
information can often be overseen by third parties and is potentially embarrassing to the
consumer.

C. Contact with a Consumer’s Employer

Collection calls to a place of employment are inconvenient, and often harassing, if the calls are
made to a general or main line, rather than a consumer’s direct line. Such communications may
threaten the consumer’s employment tenure, resulting in the consumer’s termination. The
Attorneys General recommend that all collections calls to a place of employment be barred
where the collector reliably learns, in any way, that an employer prohibits collection calls.*®

Further, the Attorneys General are concerned that electronic communications to a work related
email address or phone number can infringe upon a consumer’s privacy and threaten
employment. Work related accounts are often monitored by employers. The Attorneys General
recommend that electronic communications to a work email address or phone number be barred
absent the consumer’s consent.

D. Communications with Third Parties other than Employers

The Attorneys General receive numerous complaints from consumers concerning multiple,
harassing calls from collectors, the purported purpose of which is to locate a debtor. Third-party
consumers frequently complain that they are receiving multiple calls after they have informed
the collector it has a wrong number or that they are not connected with the account. Other
complaints concern calls that continue long after the third-party has told the collector that they
do not know the debtor’s location or do not wish to give it to the collector. The Attorneys
General believe that these calls are often made for the sole purpose of embarrassing debtors
rather than determining their location. The Attorneys General recommend that this form of
communication be closely regulated and include the right for third-parties to demand that such
communications cease.

95 See 940 C.M.R. 7.04-6; see also 209 C.M.R. 18.14-15.

96 In Massachusetts, collectors are prohibited from visiting a consumer at his place of employment unless requested by the consumer and collectors may not call an alleged debtor
at his place of employment if the consumer has requested that such communications cease. See 940 C.M.R. 7.04(1)(k) and 7.05(3)(f); see also 209 C.M.R. 18.15(7) 940 C.M.R.
7.04(1)(h);and 209 C.M.R. 18.14(1)(c).
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The Attorneys General further recommend extending the prohibition contained in FDCPA
section 804 against using any language or symbol on an envelope or elsewhere in a written
communication seeking location information if the language or symbol indicates that the
collector is in the debt collection business or that the communication relates to the collection of
the debts, to any type of communication. Identifying a third-party communication as coming
from a debt collector may embarrass the consumer, and this risk is the same with email, text
message, fax, or other medium.

E. Issues Involving Deceased Consumers and Communication with Third
Parties

The FDCPA is silent as to whether a debt collector can contact the surviving spouse of a
deceased debtor. The Attorneys General recommend that collectors not be allowed to contact a
surviving spouse if they have reason to believe the debtor has died and the spouse is not legally
obligated to pay the debt. If the spouse is not legally obligated on the debt, there is no reason that
the spouse should be pressured to pay.

If a debtor disputed his debt prior to his death, the Attorneys General recommend that collectors
contacting the executor of the debtor’s estate be required to inform the executor of that dispute.
The debtor may have been the only person to know the circumstances of the underlying debt, and
the executor should be told if the debtor disputed the debt.

F. Debt Collector Contact Information

The Attorneys General believe that all communications from a debt collector to a consumer
should include accurate contact information for the collector, including a mailing address, email
address, and a telephone number. Additionally, the Attorneys General believe it would benefit
consumers if collectors provided access to a person familiar with the debt during regular business
hours rather than an often impenetrable automated phone system that may not be equipped to
respond to consumer concerns. Although the Attorneys General recognize that cost and
feasibility might be an issue, access to knowledgeable representatives would help both collectors
and consumers. The debt collection dialogue can only be continued if a person working for the
collector answers the phone, and requiring a person to answer inbound calls ensures that
collection communications can be held at a time convenient for the consumer.

G. Hard Copy Mailings

The Attorneys General are concerned that consumers often do not open important
communications from debt collectors if they do not recognize the source of the information. In
order to address this issue, the Attorneys General recommend that the CFPB adopt rules or
guideline that promote disclosures on envelopes used to mail collection notices stating that the
mailing concerns an important communication that could affect legal rights, without the sender
revealing the existence of a debt to a third-party in violation of the FDCPA. Such a notification
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would help ensure that consumers read the collection notices they receive, which would benefit
both collectors and debtors.

VII. UNFAIR, DECEPTIVE, and ABUSIVE ACTS and PRACTICES

The CFPB Advanced Notice of Proposed Rulemaking raises a number of issues concerning
unfair, deceptive, and abusive acts under the Dodd-Frank Act and how such acts can be
addressed and regulated. The Attorneys General separately address each of these types of
conduct below.

A. “Deceptive” Conduct Under The FDCPA Is “Unfair” Under Dodd-Frank

The CFPB asks whether “deceptive” conduct as defined under the FDCPA should also be
recognized as patently “unfair” within the term’s meaning under Dodd-Frank. The Attorneys
General agree that such conduct should be incorporated. FDCPA § 807 prohibits a debt collector
from “us[ing] any false, deceptive, or misleading representation or means in connection with the
collection of any debt” and then provides a non-exclusive list of prohibited conduct. Such
conduct should also be considered unfair because it “causes or is likely to cause substantial
injury to consumers which is not reasonably avoidable by the consumer [and] such substantial
injury is not outweighed by countervailing benefits to consumers or to competition.”’

Misrepresenting that a collector is operating under color of law, obstructing the legal process, or
misrepresenting the amount of a debt — all acts prohibited as “deceptive” conduct under FDCPA
8 807 — is prejudicial to legitimate debt collectors who do not resort to such devious tactics in
their efforts to validate and collect on debts and harms consumers. The use of such unfair and
deceptive tactics may mislead consumers about the nature of the debt collector’s authority and
cause consumers to forego their right to contest debts they do not believe they owe. Maintaining
the list of false and deceptive conduct delineated in FDCPA § 807 and including those examples
as “unfair” conduct within the meaning of Dodd-Frank will prevent substantial injury to
consumers that cannot reasonably be avoided. Consumers cannot choose the contingency
collector or debt buyer who is likely to be collecting on the alleged debt. These protections
benefit consumers and legitimate debt collectors by promoting fairness and competition.

B. “Abusive” Conduct Under The FDCPA Is “Unfair” Under Dodd-Frank

The CFPB also asks whether examples of abusive or harassing conduct outlined in § 806 of the
FDCPA should be recognized as “unfair” acts or practices under Dodd-Frank. Again, the
Attorneys General agree that such incorporation would be proper. FDCPA 8§ 806 attempts to
protect consumers from coercive and harassing conduct without overly burdening collectors
engaged in legitimate efforts to recoup alleged debts. The majority of debt collection complaints
appear to involve alleged conduct that directly violates provisions of FDCPA § 806, including:

97 CFPB ANPR, quoting 12 U.S.C. 5531(c)(1)(A)-(B); see also F.T.C v. LoanPointe, LLC, 525 Fed. Appx. 696, 700 (10th Cir. 2013)(false statements in wage garnishment letters
to employers were unfair under the FTC Act and deceptive under the FDCPA).
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repetitive or continuous calls, use of obscene or profane language, and threatening violence if a
consumer does not pay an alleged debt.®® Such tactics cannot serve a legitimate business purpose,
and can exert unlawful coercive power over consumers, who may respond by paying alleged
debts that are not owed or that include improperly charged interest or fees.*

In addition to including violations of FDCPA § 806 as “unfair” conduct under Dodd-Frank, the
Bureau should provide examples of deceptive conduct in order to address the significant changes
that have taken place in collection strategies. However, the Bureau should take care to note that
these specified “unfair” practices are not an exhaustive list of what should be considered “unfair”
under the Act.

C. “Unfair” Conduct Under The FDCPA Is “Unfair” Under Dodd-Frank

The examples of “unfair” conduct described in FDCPA § 808 and any violation of the rule on
payment application in FDCPA § 810 should also constitute “unfair” conduct under Dodd-Frank.
Further, the Bureau should provide additional, non-exhaustive, examples of unfair conduct as it
occurs in the current and evolving debt collection industry.

D. Increases in Debt Collection Actions Involving Unfair, Deceptive Acts and
Practices

The debt buying industry has grown rapidly in recent decades.’® In many states there are few, if
any, barriers to buyer entry, with debts available for sale to anyone through online sales sites.'%*
Consumers do not control to whom their debts are sold. Nor do they exercise any control over
what information is provided when their debts are transferred.

As is more fully set forth above, the Attorneys General are concerned that debt collectors often
purchase debt with little, no, or defective documentation, and then file suit on those debts with
the intention of obtaining default judgments or consent judgments from unrepresented
consumers. Compounding this problem are collectors who engage in “sewer” service, to further
guarantee that the consumer does not show up and a default judgment is entered.'® Still other
Attorneys General have noticed a disturbing trend of collectors scheduling debtor’s exams then
engaging in “sewer” service, so that a consumer does not show up for the exam resulting in a

98 See Federal Trade Commission Annual Report 2011: Fair Debt Collection Practices Act (March 2011) at 6-10 & Appendix B, available at http://www.ftc.gov/reports/federal-

trade-commission-annual-report-2011-fair-debt-collection-practices-acthttp://www.ftc.gov/reports/federal-trade-commission-annual-report-2011-fair-debt-collection-practices-

act.

99 Polanco v. NCO Portfolio Management, Inc., 930 F. Supp. 2d 547, 551 (S.D.N.Y. 2013)(abusive and unfair where debt collector fraudulently obtained a default judgment and
then failed to comply with two Court Orders to return those improperly obtained funds, “Here Defendant’s alleged actions of fraudulently using the Court’s power to secure a
default judgment and subsequent garnishment and then refusing to obey promptly that same Court’s Orders falls within the FDCPA’s broad purpose to protect consumers from
such alleged abusive and unfair acts.”)

100 Debt Buyer Report, supra note 24, at 14; see also Spector, supra note 12, at 257, 265-267.

101 Debt Buyer Report, supra note 24, at 20.

102 See e.g.Press Release, New York State Office of the Attorney General, Attorney General Cuomo Sues To Throw Out Over 100,000 Faulty Judgments Entered Against New
York Consumers In Next Stage Of Debt Collection Investigation (July 22, 2009), http://www.ag.ny.gov/press-release/attorney-general-cuomo-sues-throw-out-over-100000-faulty-

judgments-entered-against-new.
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contempt finding that could lead to incarceration. Such a reemergence of essentially “debtor’s
prisons” is an extremely troubling trend.*®

VIiIl. DEBT PAYMENT SYSTEMS

As noted above, the CFPB should draft rules requiring all collectors to obtain evidence of the
debt before initiating any collection efforts. Further, the Bureau should promulgate regulations to
ensure consumer payments are fairly applied to the debt. The CFPB’s recent amendments to 12
C.F.R. 81026.36 and 81026.41, New York City Admin. Code § 2-192, and the Credit CARD Act
of 2009 are useful in determining fair payment application to consumer debts. To promote
transparency and better record keeping, the CFPB should require collectors to: (1) affirmatively
explain to a consumer how a payment will be applied; (2) inform a consumer that he has the right
to dictate how a payment is applied; (3) explain whether a payment is in full satisfaction or
merely a partial payment on a debt; (4) provide a written agreement if a partial payment is
promised to be deemed in full satisfaction of an outstanding debt; and (5) provide an itemized
receipt for all payments that includes the name of the original creditor and the balance at the time
of charge-off.

The Attorneys General further recommend that the CFPB provide regulatory guidance to banks
and collectors regarding the use of the Automated Clearing House (“*ACH?”) to debit consumers’
accounts for payments. When considering this issue, the CFPB should be cognizant of
consumers’ concerns that banks may process such debits from funds that would be exempt from
wage garnishment or when a consumer has specifically requested that the bank cease automatic
debits.’® A collectors’ ability to make multiple requests for payment and to collect such
payments despite the consumer’s clear instruction to block a debit circumvents the consumer’s
right to withhold payment on disputed debts or protect exempted assets from being garnished in
repayment of a debt. Such payment manipulation is not only “unfair” under Dodd-Frank, but is
also “abusive.”'®

Comprehensive regulation of these types of payment abuses would promote important state
policies. Nearly all states have extensive rules that prescribe the proper manner in which
garnishment of a debtor’s depository account may be sought with judicial oversight. Most states
specify priorities between competing garnishment actions, giving priority to debts such as child
support payments and alimony. Abuse of pre- and post-judgment collection remedies can often
function in the hands of an unscrupulous judgment creditor as a form of “extra judicial”
garnishment of a debtor’s account jeopardizing protected or otherwise exempt funds. Strong

103 Lea Shepard, Creditors’ Contempt, B.Y.U. L. Rev. 1509 (2011); Jessica Silver-Greenberg, Debtor Arrests Criticized, Wall St. J., November 22, 2011, available at,
http://online.wsj.com/news/articles/SB10001424052970203710704577052373900992432

104 See, generally, National Consumer Law Center & National Association of Consumer Advocates Comment to the Office of Thrift Supervision in Docket No. OTS-2007-0015,
November 6, 2007, 52-61, available at http://www.nclc.org/images/pdf/banking_and_payment_systems/banking_comments_november6_2007.pdf; see also Baptiste v. JPMorgan
Chase Bank, NA, No. 12-CV-04889 (E.D.N.Y Oct. 1, 2012).

105 See 12 USC 5531(d)(1)-(2).
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federal regulation by the CFPB will help to deter this circumvention of the state judicial
garnishment process, and thus further important state specific interests embodied by each state’s
respective garnishment process.

IX. TIME-BARRED DEBT

The Attorneys General would like to address the implications of collecting time-barred debt,
consumer awareness of it, revival of statutes of limitation, and potential disclosures to consumers
and their frequency.

A. Consumer Awareness Related to Time-Barred Debt

Consumers often have a limited understanding of time barred-debt and the impact that paying
such debts can have on their rights. While consumer complaints suggest that consumers
generally understand the possibility of adverse credit consequences for not paying a debt, they do
not fully understand how a statute of limitation can affect the collectability of a debt.
Compounding this problem is the fact that for smaller debts, consumers often do not seek legal
assistance. The Attorneys General believe, and research confirms, however, that consumers want
to know if a debt is time-barred and they want information about how to respond when they
receive collection requests for time-barred debt.

Consumers are generally unaware that paying part of a debt may actually revive a statute of
limitations and subject them to a lawsuit. Debt collectors are increasingly using litigation to
collect time-barred debts in an attempt to revive such debts and to collect on time-barred debts
that have been revived.

The Attorneys General recommend banning the collection of debt that is beyond the statute of
limitations. At a minimum, debt collectors should be required to investigate, or otherwise engage
in due diligence, to determine whether a debt is time-barred prior to engaging in collection
activity. Any such rule should not be limited to instances in which the debt collector knows or
should have known that the debt is time-barred.

Another alternative to a total bar would be a requirement that collectors affirmatively disclose in
a validation notice or other communication provided to the consumer within a reasonable amount
of time after the expiration of the limitations period information about the debt being time
barred, the limits on the collector’s right to sue, the right of the consumer to assert the
affirmative defense of statute of limitations, and the effect of making partial payment. Such a
disclosure must be made prior to any attempt to collect or solicit any payment in connection with
a time barred debt. Consumers who receive such disclosures will be better able to make informed
decisions about whether to make a partial payment in exchange for potentially giving up a
substantive right to assert an affirmative defense or otherwise challenge a lawsuit. Because
consumers may not be aware that making a payment on a time-barred debt can result in the
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limitation period starting anew, it is critical that they be given adequate information about the
possibility of re-aging time-barred debt.

B. State Requlation on Time-Barred Debt Disclosures

The Attorneys General recommend that the CFPB consider collection laws from New York, New
Mexico, and California, in developing proposed rules concerning disclosure and revival of time-
barred debts.

In 2010, the New York City Department of Consumer Affairs proposed rules implementing
Local Law No. 15. The proposed rules added a new subchapter S, regulating Debt Collection
Agencies, to Chapter 2 of Title 6 of the Rules of the City of New York. Section 2-191, requires
disclosure of consumers’ legal rights regarding the effect of the statute of limitations on debt
payment and providing a notice that prominently states:

“WE ARE REQUIRED BY LAW TO GIVE YOU THE FOLLOWING
INFORMATION ABOUT THIS DEBT. The legal time limit (statute of
limitations) for suing you to collect this debt has expired. However, if somebody
sues you anyway to try to make you pay this debt, court rules REQUIRE YOU to
tell the court that the statute of limitations has expired to prevent the creditor from
obtaining a judgment. Even though the statute of limitations has expired, you may
CHOOSE to make payments. However, BE AWARE: if you make a payment, the
creditor’s right to sue you to make you pay the entire debt may START AGAIN.”

The New Mexico Attorney General’s Office recently concluded there was *“substantial
evidence,” including a study commenced through the University of New Mexico, to adopt
administrative rules regulating the collection of time-barred debt and requiring disclosure of
time-barred debt 1% New Mexico Rule 12.2.12.9 requires disclosures and provides for a plain
language safe harbor provision deeming a collector in compliance with the rule when it gives the
following notice:

We are required by New Mexico Attorney General rule to notify you of the
following information. This information is not legal advice: This debt may be too
old for you to be sued on it in court. If it is too old, you can’t be required to pay it
through a lawsuit. You can renew the debt and start the time for the filing of a
lawsuit against you to collect the debt if you do any of the following: make any
payment of the debt; sign a paper in which you admit that you owe the debt or in
which you make a new promise to pay; sign a paper in which you give up
(“waive™) your right to stop the debt collector from suing you in court to collect
the debt.

106 N.M. Admin. Code tit. 12§2.12.1 - 12 § 2.12.11 (2014).
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Most recently, in 2013, the California legislature adopted the Fair Debt Buying Practices Act.'%’

The disclosures required are identical to those in the Consent Decree that the FTC entered into
with debt collector Asset Acceptance. Specifically, the order required Asset Acceptance to
clearly and prominently disclose to consumers that, when a debt is beyond the statute of
limitations, “the law limits how long you can be sued on a debt. Because of the age of your debt,
we will not sue you for it.”**® Asset Acceptance must also tell consumers if those debts can be
still be reported to a credit bureau and placed on their credit report. The Attorneys General
believe these state laws, as well as the FTC’s Consent Decree in Asset Acceptance contain
strong, understandable, and effective language that can be used for guidance in promulgating any
rule or regulation concerning how collectors should communicate to debtors when seeking to
collect time barred debt. The disclosures required by these state laws and the FTC’s Asset
Acceptance Order require collectors to prominently inform consumers about whether they will
be sued, if the debt can be placed on their credit report, and the effects paying a time barred debt
may have on their substantive rights.

X. SERVICEMEMBERS and DEBT COLLECTION

Finally, the Attorneys General would like to specifically address how abusive, deceptive or
unfair debt collection practices can adversely impact servicemembers. ' Servicemembers are
particularly vulnerable to abusive, deceptive, and unfair debt collection practices due to
circumstances unique to their military service, and predatory debt collectors are aware of and
regularly exploit these vulnerabilities.

Servicemembers fear that a call from a debt collector will affect their ability to obtain a security
clearance, favorable evaluation, a desired duty assignment, or training or educational
opportunity, or that it will otherwise harm their military career. These fears are sometimes
unwarranted.’® However, the Attorneys General have seen many instances where
servicemembers have been coerced by their commands into paying a questionable debt after they
receive a call from a debt collector.

Servicemembers are also subject to the Uniform Code of Military Justice (“UCMJ”), which
makes unpaid debts not just a personal issue, but an issue that could result in disciplinary action
that can affect or even end their military careers.*** A servicemember’s dishonorable failure to
pay a debt may, under some circumstances, be punishable under Article 134 of the UCMJ. If a
commanding officer becomes aware of a servicemember’s debt collection issue, there may be
harsh consequences to the servicemember. Currently, even if a debt collector contacts a

107 Cal. Civ. Code § 1788.52.

108 Consent Decree United States v. Asset Acceptance LLC, No. 8:12-cv-182-T-27, at 13 (M.D. Fla. 2012).

109 These comments are intended to encompass members of both the active and the reserve components of the United States Armed Forces, including members of the National
Guard in a Title 10, Title 32, or state active duty status.

110 We are grateful to the many commanders who work collaboratively with JAG legal assistance attorneys, financial counselors, chaplains and other professionals to support
those servicemembers under their command who have consumer debt issues.

111 10 U.S.C. Chapter 47.
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commanding officer for the ostensibly proper purpose of locating the servicemember, that
contact may trigger negative consequences for the servicemember. Even worse, some debt
collectors may threaten to contact commanding officers, enlisted supervisors, or others to gain
leverage in a debt dispute with a servicemember. As a result, servicemembers may be pressured
to pay the debt just to prevent disclosure of the debt collection issue to superiors.

The Servicemembers Civil Relief Act (“SCRA”)™? and counterpart state statutes offer important
protections to servicemembers that may affect the terms of certain debts and the legal process by
which debt collectors can pursue debts. These protections are “liberally construed to protect
those who have been obliged to drop their own affairs to take up the burdens of the nation.”
Boone v. Lightner, 319 U.S. 561, 575 (1943). It is important that these protections are furthered,
rather than hindered, through complementary rules in the debt collection context. Thus, the
Attorneys General encourage the CFPB to implement debt collection rules that protect
servicemembers from negative consequences unique to their service. Given the sacrifices they
make for our country, they greatly deserve these protections.

A. Servicemember Information Transferred Between Debt Owners and Debt
Buyers or Third-Party Collectors

The Attorneys General believe it is important that purchasers of debt be made aware of a
consumer’s status as a servicemember to the fullest extent possible. Servicemembers on active
duty have rights under the SCRA and counterpart state statutes that may change the terms of
their obligations. For example the SCRA caps interest rates and provides procedural protections
with respect to foreclosures, default judgments, stays of proceedings, and other aspects of debt
collection. Servicemembers who have been called to active duty may be stationed far from home,
so it is critically important to ensure that they receive actual notice that an obligation has been
transferred to a debt buyer or third party collector. With proper notice, servicemembers may be
more likely to recognize future communications from the third-party collector and be in a better
position to assess the legitimacy of the debt collector’s claims.

The Attorneys General strongly recommend that debt collection rules require a consumer's status
as a servicemember be communicated to debt buyers or third-party collectors prior to the transfer
of a servicemember's debt. Any benefit or protection that the servicemember was receiving based
on military status should be recognized by the new debt collector, and the transferor should
provide the purchaser or debt collector with any information in the transferor’s possession that
suggests that the consumer is or may be in the active or reserve components of the armed forces.
Notice of any transfer of debt must be provided to the servicemember by mail to both a
servicemember’s home and the servicemember's current location, if on active duty but not in
combat, and no action should be taken in connection with collecting on a transferred debt within
90 days after such notice is initially provided.

112 50 U.S.C. App. §§501-597h.
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B. Servicemember Debt Collection Communications

To the extent that debt collectors communicate with commanding officers, enlisted leaders, or
other members of the command regarding debts of servicemembers, there are great risks to
servicemembers. As previously stated, these communications can have a significant negative
impact on a servicemember’s status and security clearance.

Unscrupulous lenders and debt collectors are aware of the UCMJ’s requirement that
servicemembers honor their debts, repay their debts and maintain respectable finances, and
unscrupulous lenders may use this to gain leverage over a servicemember in a debt dispute. For
example, the underlying debt may not even be accurate, but the servicemember may be pressured
to resolve the debt in order to avoid being prosecuted under the UCMJ, or to avoid further
contact between the debt collector and the commanding officer. Unscrupulous lenders may also
contact military spouses to collect on debts that may not be accurate or even be owed knowing
that such spouses will feel pressure to settle the debt because of the UCMJ. While only the
military can revoke a security clearance or initiate a prosecution under the UCMJ, debt collectors
have invoked the UCMJ as a high-pressure tactic, threatening to tell the servicemembers’
superiors about a debt, to have their security clearance revoked under the UCMJ, or even to
initiate a prosecution. Thus, additional regulation in this area with respect to servicemembers is
more than just useful, it is necessary.

New rules should be promulgated that specifically address debt collectors’ ability to use the
UCMJ as a debt collection tool. Debt collectors should be prohibited from communicating to a
servicemember that information about his or her debt will be disclosed to a commanding officer.
Debt collectors should further be prohibited from invoking the UCMJ or threatening a
servicemember’s security clearance in order to obtain payment. Any such threat made by a debt
collector to a servicemember should be a violation of the new Rules. To prevent the risk that
contact with commanding officers will affect a servicemember’s employment, and to lessen the
likelihood that debt collectors would even threaten such contact to create leverage in a debt
dispute, debt collectors should be prohibited from contacting commanding officers, even for the
purpose of acquiring location information of a servicemember. Thus, creditors should be
prohibited from requesting commanding officer contact information in credit applications, and
credit applications should disclose to servicemember-borrowers that any attempt to collect such
contact information from servicemembers is a violation of federal law.

C. Communications with Servicemembers at Unusual or Inconvenient Places

Currently, debt collectors are allowed to contact servicemembers in combat zones and qualified
hazardous duty areas. When creditors contact servicemembers in these dangerous locations it
distracts them from their duties.
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The Attorneys General propose that combat zones and hazardous duty areas be designated as
unusual and inconvenient areas. Any debt collector that contacts a third party in connection with
a servicemember’s debt shall be required to inquire as to whether that servicemember is in a
combat zone or a qualified hazardous duty area. Where a debt collector has knowledge that a
servicemember is in a combat zone or qualified hazardous duty area, the debt collector shall be
required to treat these areas as unusual or inconvenient. The cost of designating combat zones
and qualified hazardous duty areas as unusual or inconvenient is that a debt collector may be
barred from contacting a servicemember-debtor for a period of months or years. However, any
cost to the debt collector is outweighed by the benefit to the servicemember, the armed services,
and the country as a whole, when servicemembers in dangerous locations are able to focus on
their duties without interruption from creditors. Another potential cost is that debt collectors
prohibited from contacting servicemember-debtors may become more aggressive in contacting
the debtor’s spouse or commanding officer. However, contacts with spouses and commanding
officers are governed elsewhere in the rules, and the benefits of permitting servicemembers to
perform their jobs uninterrupted outweigh these costs.

D. The Servicemembers Civil Relief Act

There are many benefits to requiring debt collectors to disclose information about rights related
to debts subject to the SCRA and counterpart state laws to a consumer, the consumer’s spouse,
and their dependents. Obviously, to the extent consumers or their families are unaware that they
have rights under the SCRA or counterpart state laws, such disclosure has the benefit of making
them aware and may lead them to seek legal assistance in connection with guaranteeing the
protection of those rights. Also, requiring such disclosures ensures that the information playing
field is even as between servicemembers and debt collectors and thus promotes fairness.

The Attorneys General propose that credit applications for servicemembers and debt collection
written communications should disclose that the SCRA and counterpart state statutes apply to
certain debts. Further, statements made by debt collectors to servicemembers, their spouses, or
their dependents should not misstate a servicemember’s rights under the SCRA, or be misleading
as to a servicemember’s rights under the SCRA. To the extent debt collectors misinform
servicemembers or their families about their rights under the SCRA, such practices should be
deemed false or misleading representations under Section 807 of the FDCPA.

XI.  CONCLUSION

The Attorneys General thank the CFPB for providing an opportunity to comment in this
incredibly important and pertinent area. As detailed above, the Attorneys General strongly
support the creation of comprehensive and balanced debt collection rules that provide robust
protections for consumers.
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