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New Rules for School Building Assistance

Modifications to the Commonwealth’s
school building assistance (SBA) pro-
gram give municipalities and school
districts greater flexibility to devise ap-
propriate solutions to their school build-
ing needs. They also promote efficient
and effective use of state funding and
encourage planning for school projects
consistent with the state’s goals for the
preservation of open space and down-
town areas. In July, the governor signed
into law the most far-reaching changes
since SBA was enacted in 1948.1 At
the same time, the Board of Education
made companion changes to the pro-
gram regulations.? The SBA program
has now been made a permanent part
of the general laws.® There is no longer
a sunset date for the program’s expira-
tion. Current funding for SBA is more
than $300 million annually.

The old, fixed reimbursement rates
have been eliminated. New reimburse-
ment rates established for each town
are based on equalized property valua-
tions, per capita income, and the per-
centage of low-income students in the
district. These rates will be updated an-
nually. In addition, projects can earn ad-
ditional “incentive” points for reusing
existing buildings, providing adequate
maintenance, using construction man-
agers and/or meeting energy efficiency
standards. The automatic 90 percent
reimbursement rate for approved racial
desegregation projects has been elim-
inated. For the next five years, districts
with approved desegregation plans
will have 10 points added to their reim-
bursement rate, and for the five years
following that, five points will be added.

Districts can now receive reimburse-
ment for more cost effective alternatives

to construction. Examples include leas-
ing space, entering into tuition agree-
ments with neighboring districts, or uti-
lizing modular classrooms on a
temporary basis. Beginning in FY2001,
major repair projects, including re-
placement of roofs, mechanical sys-
tems or windows, will again be eligible
for state funding. Work required to meet
building code or accessibility require-
ments, to improve energy efficiency or
to remedy structural or environmental
safety hazards will also qualify.

The reform legislation encourages the
reuse and expansion of existing build-
ings, minimizing the need to take open
space for the construction of new
school buildings. Although the space
standards in the SBA regulations have
not yet been changed, they are under
review. The Department of Education
(DOE) expects changes to be made
sometime next year. In the meantime,
districts may request waivers of the
current standards, if needed to allow
the reuse of existing buildings.

A new interagency SBA advisory board
has been established to assist in the re-
view of project applications and to pro-
vide advice to the Commissioner of Ed-
ucation on individual projects and
general policies. Under the new regula-
tions, a more thorough review of avail-
able options will take place prior to
project approval. Districts should notify
DOE as soon as a particular need is
identified to ensure that all appropriate
options are considered in the feasibility
study. In many cases the initial study will
identify additional options or issues for
further analysis. Requests for new ca-
pacity to meet future enrollment projec-
tions must include adequate supporting
documentation for those projections.
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The changed regulations eliminate fixed
deadlines for the various steps in the
application process. School districts
may now submit applications at any
time during the year. After review, DOE
will grant appropriate approvals as soon
as the requirements of each step have
been met. Because of the emphasis on
ensuring that all options are fully con-
sidered, DOE can no longer commit to
granting final approval in the same year
in which applications are submitted.

The new statute includes grandfather
provisions for projects already in the
planning stage. In particular, projects
which have already received DOE ap-
proval and which are on the priority list
awaiting funding will receive the old re-
imbursement rates. In addition, projects
which receive a local vote for design or
construction by December 30, 2000,
have a completed application by June
30, 2001, and receive Board of Educa-
tion approval by August 30, 2001, are
also eligible for the old rates.

Since districts have submitted a record
number of project applications for SBA

continued on page eight J
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[ EGAL

in Our Opinion

Open Meeting Law

The Appeals Court recently had to de-
cide whether the chairman of the
Longmeadow board of selectmen’s at-
tendance at a nonpublic meeting con-
stituted a violation of the Open Meeting
Law. The case is Pearson v. Board of
Selectmen of Longmeadow.

In 1996, the city of Springfield planned
to reopen the King Philip Stockade for
recreational purposes. Although the
Stockade is in Springfield, Western
Drive in the town of Longmeadow was
proposed as the access to the Stock-
ade. Residents of Western Drive be-
came alarmed at the thought of their
neighborhood being overrun by motor
vehicles travelling to and from the
Stockade. Statements from Springfield
officials did not alleviate the residents’
fears. The Longmeadow board of se-
lectmen, therefore, scheduled an emer-
gency meeting for the evening of May
22, 1996 to discuss the residents’ traffic
concerns. On that afternoon, the chair-
man of the board of selectmen decided
to cancel the evening meeting. He
made this decision after consulting with
the other selectmen and the town’s ex-
ecutive secretary by telephone. That
evening, the chairman attended a non-
public meeting. Other attendees were
two residents of Western Drive, the
town’s executive secretary, the mayor
of Springfield, and two other Springfield
officials. At the meeting, the mayor pro-
posed that vehicles only use Western
Drive on a temporary basis until the
city could construct a new entrance to
the Stockade. The chairman requested
that the city delay the opening of the
facility for 10 days to permit the Long-
meadow board of selectmen to delib-
erate and vote on any proposed agree-
ment that would be drafted by the
Longmeadow town counsel and the
Springfield city solicitor.

On May 28, 1996 there was a commu-
nity wide meeting in Longmeadow to
discuss the Springfield mayor’s pro-
posal. Then, at a subsequent select-
men’s meeting, the board deliberated
and voted on the agreement. There-
upon, registered voters of Longmeadow
complained to the Hampden County
district attorney that the May 22 meeting
had violated the Open Meeting Law.
The Hampden district attorney de-
scribed that meeting as a fact gathering
session at which no vote or decision
was made. He concluded that the May
22 meeting had complied with the law.

Under the Open Meeting Law, three or
more registered voters, the attorney
general or the district attorney can file
a complaint in the Supreme Judicial
Court or superior court.? In this in-
stance, three registered voters brought
suit in Hampden County Superior
Court. The court ruled in favor of the se-
lectmen, and the plaintiffs appealed to
the Appeals Court.

The Open Meeting Law provides that
all meetings of a governmental body
shall be open to the public, and no
quorum of a governmental body shall
meet in private to decide on or deliber-
ate on any matter, except as provided
by law. The statute further provides that
a governmental body includes all sub-
committees. At issue was whether a
single member of a governmental body
who attends a meeting with officials of
another city or town is a “subcommit-
tee” under the terms of the Open Meet-
ing Law.

In reading the statute, the Appeals
Court noted that the word “deliberation”
was defined as “a verbal exchange be-
tween a quorum of members of a gov-
ernmental body.” In the court’s view, a
meeting of a “subcommittee” of a gov-
ernmental body, under a plain reading

of the statute, logically could not include
a subcommittee of one. The plaintiffs
had relied on an earlier Appeals Court
decision involving the Town of Canton.
In Nigro v. Conservation Commission
of Canton, the Appeals Court had held
that a three member subcommittee of
the seven member Canton conservation
commission must comply with the
Open Meeting Law when the subcom-
mittee engages in fact finding and
making reports to the full commission.?
In the case at hand, however, the Ap-
peals Court held that the 1984 Town of
Canton decision should not be read to
mean that a subcommittee of a govern-
mental body could ever include just
one individual.

The Appeals Court also wrote that,
even if there had been a violation of
the Open Meeting Law, the harm would
have been remedied by the indepen-
dent deliberative action taken at the
later meeting of the full board of select-
men. Furthermore, in the court’s view,
there was no violation of the Open
Meeting Law when the May 22 select-
men’s meeting was cancelled by tele-
phone and the decision was made for
the chairman to attend the nonpublic
meeting. According to the court, it
would be impractical to hold a public
meeting for such acts as scheduling or
canceling meetings.

Under the circumstances presented,
the Appeals Court ruled that the Long-
meadow selectmen had complied with
the Open Meeting Law. m

written by James Crowley

1. 49 Mass. App. 119 (2000).
2. M.G.L. Ch. 39, Sec. 23B.
3. Mass. App. 433 (1984).
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FOCUS

on Municipal Finance

FY2000 Multiple
Tax Rates

Cities and towns certified as assessing
property at full and fair cash value may
elect to shift the tax levy burden within
and among the major property classes
under limits established by law. At an
annual public hearing, the board of se-
lectmen or the city council, with the con-
sent of the mayor, separately consider
four different local options. These are a
residential exemption, an open space
discount, a small commercial exemp-
tion, and a split tax rate. In FY2000 11
municipalities elected to grant a resi-
dential exemption; three opted for the
small commercial exemption; two chose
the open space option and 100 voted
a split tax rate.

The residential exemption excludes part
of the value of an eligible taxpayer’s
principal residence. The amount ex-
empted may be up to 20 percent of the
average assessed value of the total res-
idential class. Since it is a fixed amount,
more is exempted proportionally from
eligible lower valued properties than
from those with higher values. Thus, the
levy burden is shifted within the residen-
tial class only from owner-occupied and
lower valued properties, to higher val-
ued ones and to those not eligible for
the exemption, such as vacant land,
rental properties and seasonal homes.
In FY2000, two communities choosing
this option have a large number of sea-
sonal homes (Tisbury, Nantucket), while
eight (Boston, Brookline, Cambridge,
Chelsea, Marlborough, Somerville,
Waltham, Watertown) have a substan-
tial number of apartments. The majority
granted the maximum 20 percent ex-
emption, with exclusions of from
$38,000 to $89,600 of value.*

The open space discount reduces the
tax burden for properties classified by
the assessors as open space, defined

as land in an open or natural condition
contributing to the public benefit and
enjoyment. Such land may not include
chapter land (M.G.L. Ch. 61, 61A, 61B),
property held for income production, or
property with a permanent conservation
restriction. The discount may be up to
25 percent. The levy burden is shifted to
the residential class, which assumes a
slightly higher tax rate. The two commu-
nities choosing this option in FY2000,
Bedford and Paxton, have less than two
percent of their total assessed value in
the open space class. They chose 25
and 10 percent discounts respectively.

First allowed in FY1994, the small com-
mercial exemption excludes a percent-
age of the assessed value of each eli-
gible parcel. Only commercial real
property valued at less than $1 million
and occupied by certified small busi-
nesses (10 or fewer employees) is eli-
gible. The resulting decreased class
value causes a slightly higher commer-
cial and industrial tax rate; the personal
property tax rate is not affected. Thus

the levy burden is shifted to those in the
commercial and industrial class not el-
igible for the exemption. The three com-
munities choosing this option (Avon,
Braintree, Somerset) granted the maxi-
mum 10 percent exemption. All three
have commercial and industrial prop-
erties ranging from small “mom and
pop” operations to large retail malls or
power plants.

In FY2000 approximately 29 percent of
the municipalities shifted some of the
tax burden from the residential and
open space classes (R&O) to the com-
mercial, industrial and personal prop-
erty classes (CIP). The adoption of a
split rate does not change the total
property tax levy; rather, it determines
the share of the total to be borne by
each class. If a municipality decides to
have a single tax rate, the levy share of
each property class is proportionate to
its share of the total assessed value. In
other words, if the residential portion of
the total assessed value is 80 percent,
continued on page six [

Figure 1
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FY2000 Multiple Tax Rates
O continued from page three

Figure 2 and open space classes. In
Figure 1 it can also be noted
CIP Levy and Value Shares Statewide FY1986 to F2000 that as the CIP share of the as-
sessed value increases, com-
36 munities are more likely to shift
CIP as % of Total Levy a larger percentage of the

34 total levy share onto the CIP.
32+ % Most of the communities that
o) chose a split tax rate in
% 30F Statewide CIP Shift (Factor) FY?TOOO have been adoptmg
S 130 134 136 145 148 1.47 150 152 154 155 155 155 154 152 150 split rates for more than 10
D 28+ years. In fact, since FY1988
the number of municipalities
26~ choosing to shift has remained
fairly constant. The largest
241 CIP as % of Total Value number to shift in any fiscal
year was 107. About 114 com-
eer munities in all have ever opted
00 | | | | | | | | | | | | | | to shift, but five of these did so

Fy8e Fyss FYo0

Fyo2 Fyo4 FYo6 Fyos

for one year only. FY1995 was
the last time a community

then it raises 80 percent of the property
taxes. This option allows the community
to change only the levy proportion.

The Classification Act of 1979 estab-
lished two limits on the ability of cities
and towns to shift the property tax bur-
den. First, the CIP levy share may only
be increased as much as 50 percent
over what it would otherwise be with a
single tax rate. Second, the residential
share may be no less than 65 percent
of the single tax rate levy share. Chap-
ter 200 of the Acts of 1988 modified
these shift limits. Under its provisions, if
a community’s maximum shift results in
a residential share larger than the prior
year's, the CIP levy share may increase
as much as 75 percent. However, the
residential levy share cannot be re-
duced below 50 percent of its single tax
rate share nor can it be less than the
levy share in any year since the com-
munity was first certified.?

Of the 350 communities reporting in
FY2000, most (297) had an allowable
CIP shift of 50 percent. Eight could not

shift that much, while 47 communities
could have shifted between 50 and 75
percent. The actual CIP levy share in-
crease chosen by the 100 communities
that shift varies from 2 to 75 percent.
Only 24 opted to shift to their maxi-
mum. (Table 1)

Municipalities choose to shift the tax
burden to the commercial, industrial
and personal property classes for many
different reasons. The relative propor-
tion of the CIP assessed value seems
to be an important factor in deciding to
shift. Figure 1 shows that the actual
number of communities adopting a
split tax rate increases as the CIP value
share increases. For the 112 communi-
ties with the lowest CIP share, only 5
percent shift. For those with 10-19.9
percent of their assessed value in CIP,
about one-fourth choose to shift. When
the CIP share increases to between 20
and 29.9 percent, slightly more than
half shift. Of those communities with a
CIP value share greater than 30 per-
cent, more than two-thirds shifted some
of the tax burden from the residential

adopted a shift for the first
time. Since that year, four communities
have stopped shifting and not one new
community has adopted a shift. The
statewide CIP share of total assessed
value has decreased from almost 26
percent to 21 percent since FY1986.
Despite this, the CIP share of the totall
tax levy has stayed fairly constant at
around 33 percent. In order to maintain
this levy share, communities have in-
creased the statewide CIP shift 30 to
50 percent. When looking at the Figure
2, this pattern can be easily seen. In
addition one can note a slight increase
in the statewide CIP assessed value
share since FY1997, accompanied by
a slight decline in the CIP shift. This is
a trend to be watched over the next
few years. m

written by Regina McArdle
statistical analysis by Donna Demirai

1. See City & Town article of June 2000 for a fuller
explanation of this option.

2. For further information on this topic, refer to the
classification computer based training module
(CBT) available on the Division’s website.
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DLS uPDATE

2000 Valuation of
State-Owned Land

The valuation of state-owned land, un-
dertaken once every five years, in-
cludes land eligible for Cherry Sheet
reimbursement and specific Metropoli-
tan District Commission (MDC) water-
shed land.! Overall, the new value of
state-owned land, as of January 1, 2000
is more than $2 billion, a 50 percent in-
crease from its 1995 level. The increase
reflects not only a rise in land values
across the Commmonwealth but also ac-
quisitions of land particularly by the Di-
vision of Environmental Management
and Division of Fisheries and Wildlife,
as well as by the MDC in the Wachu-
sett watershed areas. The Division of
Local Services’ Bureau of Local As-
sessment (BLA) sent notices of the new
state-owned land values to assessors
throughout the state in mid-June.

Reimbursable state-owned land varies
greatly in its purpose, location and size.
It includes harbor islands, ski areas,
state forests, endangered wildlife habi-
tats, state parks and state prisons, to
mention but a few. Properties are lo-
cated in 288 communities in every cor-
ner of the state from Provincetown to
Williamstown. Sites range in size from
a fraction of an acre to over 20,000
acres. At project completion BLA tallied
the numbers and found that it had val-
ued over 500,000 acres.

The state reimburses communities for
loss of tax revenues because the land
is being used for public purposes and,
therefore, is exempt from local property
taxation. In all cases the compensation
is for land only. For the watershed lands
(Chapter 59), the MDC makes a valua-
tion-based payment to communities
from Massachusetts Water Resources
Authority funds at the end of each fiscal
year. The other state-owned land (Chap-
ter 58) must have been on the munici-

pal tax rolls prior to state acquisition to
be eligible for reimbursement. Cities
and towns receiving money under
Chapter 58 see their payment annually
in November. This year's revaluation will
be used as the basis for the FY2002
Cherry Sheet calculations. The actual
amount of the payments will depend
on the funding level voted by the Leg-
islature. The Cherry Sheet program is
the larger of the two reimbursement
programs. It includes 75 percent of the
land, valued at more than $1.8 billion.
The MDC watershed program has the
remaining 25 percent of the land, which
is valued at over $273 million.

1. M.G.L. Ch. 58, Secs. 13-17 and Ch. 59, Sec. 5G.

Small Commercial
Exemption Eligibility

The small commercial exemption is one
of the property tax classification options
available to communities when setting
the annual property tax rate. Under
that option, the board of selectmen or
mayor, with the approval of the city
council, may exempt up to 10 percent
of the value of commercial parcels oc-
cupied by qualifying small businesses.!
The small commercial exemption low-
ers taxes on parcels occupied by
small businesses and shifts those
taxes to other commercial and indus-
trial taxpayers. Eligible small busi-
nesses are defined as those having an
average annual employment of no
more than 10 persons.

If a business is a sole proprietorship or
partnership, the assessors may now
determine eligibility.2 Previously, a sole
proprietorship or partnership could not
receive the exemption unless the De-
partment of Labor and Workforce De-
velopment (formerly called the Depart-
ment of Employment and Training) had
certified that the business met the em-
ployment criterion in the annual list pro-

vided to local assessors. In many
cases, however, otherwise eligible sole
proprietorships and partnerships do
not appear on that list because they are
not legally required to file the reports
used by the Department to determine
annual average employment. The legis-
lation also requires that the amount of
any exemption applied to a parcel be
shown on the tax bill .

1. M.G.L. Ch 59, Sec. 51.
2. Chapter 159, Secs. 115-117 of the Acts of 2000.
3. M.G.L. Ch. 60, Sec. 3A.

Cape Communities
Receive Land Bank
Grants

Cape communities received letters from
the Division of Local Services in No-
vember announcing the distribution of
$4.5 million under the new Cape Cod
Open Space Acquisition Program. The
Legislature established this program
with the enactment of Chapter 293 of
the Acts of 1998, permitting each Cape
town to impose an additional surtax of
three percent of the amount of the tax
bill on every parcel of real estate. All of
the 15 towns in Barnstable County ac-
cepted the act.

As part of the Cape Cod Open Space
Acquisition Program, the Legislature
appropriated $15 million to fund the
Cape Cod Land and Aquifer Protection
Fund. Every Cape community is enti-
tled to receive a grant from this fund.
Subject to the availability of monies,
the fund will provide an annual amount
equal to 50 percent of the amount the
town collected in land bank surtaxes
during the preceding fiscal year. The
amount of surtax collected in FY2000
by the 15 Cape Cod communities was
$8,967,274. The 50 percent reimburse-
ments total $4,483,637.

continued on page eight
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Municipal Fiscal Calendar

January 1

Assessors: Property tax assessment date.

Treasurer: File IRS Form 5500 (report of employee benefit plan).

School Building Assistance
O continued from page one

funding in the past two years, the wait-
ing period for funding is expected to in-
crease. Districts with approved projects
may continue to do temporary borrow-
ing to allow construction to start prior to
the receipt of state funds.

The new statute, regulations, explana-
tory information, and other related ma-

terials are posted on the school build-
ing assistance page of the Department
of Education’s school finance website
(finance1.doe.mass.edu). m

1. 8t. 2000, Ch. 159, sec. 140.
2. 603 CMR 38.00.
3.M.G.L. Ch. 70B.

E-Mail Available

send it. m

Need to communicate with someone at the Division of Local Services (DLS)?
Why not use e-mail? Local officials can now go to the DLS website (www.
state.ma.us/dls) to send an e-mail to individual DLS employees. To access the
e-mail feature, click on Directory, then click on the office you wish to contact.
Beside the name and telephone number of each DLS staff person are the
words “Send e-mail” in blue. To send an e-mail, simply click on the e-mail link
next to the name of the person you wish to contact, write your message, and

Land Bank Grants
O continued from page seven

Funds collected under the Open
Space Program may be expended,
upon appropriation, for land acquisition
purposes only. Any real property inter-
est purchased with Land Bank funds
must be retained in a natural, scenic or
open condition. Monies from the Land
Bank Fund may not be used to pur-
chase land improved with buildings or
other structures, or to demolish im-
provements to land. Each community
has appointed a Town Open Space
Committee to carry out the provision of
the program with respect to acquiring
open space. Property may be acquired
only upon a recommendation by the
Town Open Space Committee and a
majority vote of town meeting, or in
Barnstable, of the town council. m

City & Town

City & Town is published by the Massachusetts ~*
Department of Revenue’s Division of Local Serv-
ices (DLS) and is designed to address matters
of interest to local officials.

Jean McCarthy, Editor

To obtain information or publications, contact
the Division of Local Services via:

e website: www.state.ma.us/dls
e telephone: (617) 626-2300
e mail: PO Box 9490, Boston, MA 02205-9490
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