COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, ss. .- SUPERIOR COURT
| CIVIL ACTION
NO. 200%-00392-C
JAMES DEFRANCESCO
vS.

CIVIL SERVICE COMMISSION and others'

) MEMORANDUM OF DECISION AND ORDER ON THE PLAINTIFF
JAMES DEFRANCESCO’S MOTION FOR JURGMENT ON THE PLEADINGS

~ The plamtiff, J ames D_eFrancésco brought this action_ pursuantto G. L.c.3 0A, § 14 toappeal
a deéi-sion of the Civil Service Commission affirming a decision of the Massachusetts Human
Resources Division (HRD) denying him two additional tréining and experience poinfs on his police
promotional exam. Presently befcu"e the court is DeFréncesco’s Moticl)n for Judgment on the
Pleadings. For the reasdns-sét fOl‘till below, the decision of the Commission is affirmed, and the
plaintiff’s motién is DENIED,

" BACKGROUND

The facts are taken from the Admigistrative Record. DeFrancesco was a police officer
for the MIT Police Department from May 18, 1981 ﬁntil May 22, 1983. On May 23, 1983,
D-eFrancesco-became a member of the Cambridge Police De‘paﬁment. On March 24, 2004, he
'Was promoted to sergeant. On October 20, 2007, he took the civil service promotional exam for

lieutenant and received a passing score. It conJunctlon with the exam, he requested that tWo
pomts be added to his score pursuant to G. L. ¢. 31, § 59 (the twenty—ﬁve -year preferenc;e:) Whlch
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| provides for two points to be added to the raw score of any officer with over twenty—ﬁve years of
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experience as a regular police officer. As of th.e date of the exém, DeFrancesco had been an
officer with the Cambridge Police Department forltwenty—four. years and five months. He'
submitted to the HRD that his two years with the MIT Police Department should be mncluded
when calculatiﬁg his length of service.
On December 21, 2007, HRD denied DeFrancesco's request for the twentj—ﬁve ye#
preference. DeFrancesco appealed to HRD. The two issues considered on appeal were
(1) wheﬁier Delrancesco’s time as an officer with the MIT Police Department should count
téwards his service “as a member of a regular police fo.rqe” for purposes of the twenty-five year
preference, and (2) whether the Meﬁty~ﬂve year kperiod should be calculated up to the date the
Appointing Authority-requisiﬁons the certiﬂc‘;ation, or only up to the date of the exam. HRD
determined that DeFrancesco’s tﬁne at MIT did not qualify for the twenty-five year pfeference
calculation and also found that the length of service should be determined as of the daté of the
exam. On February 11, 2008, HRD denied DeFran-c:esco"s appeal on the grounds that he would
not have twenty-five years of service as a member of a regular police force until May 23, 2068. |
DeFrancesc-o appealed to the Civil Service Commission on March 10, 2008. On Décember 5,
2008, the Commission affirmed HRDs decision.
" DeFrancesco filed this action for aciministfativé review pursuant to G. L. . 304, § 14.

| He cIaims.his substantive and statutory rights have been prejudiced because the Comumission’s
decision is in excess of its statutory authority or jLirisdiction, based on error of law, arbitrary,
capricious and an abuse of discretion, apd otherwise not in accordance with Massachusetts law.
DeFrancesco seeks a reversal of the Commission’s December 5, 2008 Finding and Order and an

order that two points be added to his exam score,



_ DISCUSSION

Pursuant to G. L. c. BOA,l§ 14(7), a court may set aside an agency decision only if “the
substantial rights of any party mas/’ have beén prejudiced” because the agency decision is in
excess of its statutory authority,- basedlon an error of law or on untawful procedure, arbitrary and
capricious, an abuse of discretion, or unwarranted by‘the facts and unsupported by substantial
.evidence._ Substantial evidence is “such evidence as a reasonable mind might accept as adequate
to support a conclusion.” G. L. ¢. 304, § 1(6). In cdnsidering whether a decision is sﬁ'pported by
ré;lbstantial evidence, th¢ court considers whether “the cumulative weight of the evidence tends _

substantially toward opposite inferences.” Cobble v. Commissioner of Dep’t of Sac. Serv's.., 430

Mass. 385, 391 ( 1999).7 In reviewing an agency decision, the court imust “give due weight to the
experience, technical compétence, and specialized knowledge of the agency, as well as to the
discretionary authority‘conferred ﬁﬁon it” by statute. G. L.c. 30A, § 14(7), Flint v.
Commissioner of Pub. Welfare, 412 Mass. 416, 420 (1992). |

Tudicial review of an agency decision irs confined to the adnﬁjnistrative record, and a court

may not substitute its judgment for that of the agency. G. L. c. 30A, § 14(5); Southern Worcester

County Reg’] Vocational Sch. Dist. v. Labor Relations Comm'n, 386 Mass. 414, 420-421 (1982).

Nor may a court reject an administrative agency’s choice between two conflicting views, even

though the court justifiably would have made a different choice had the matter been presented de

novo. Zoning Bd. of Appeals of Wellesley v. Housing Appeals Comm., 385 Mass. 651, 657
(1982). As the party appealing the Commission’s decision, DeFrancesco bears the burden of

demonstrating its invalidity. Merisme v. Board of Appeal on Motor Vehicle Liab. Policies and

Bonds, 27 Mass. App. Ct. 470, 474 (1989).



Pursuant to G. L. c. 31,8659, “a rgember of aregular police force . . . who has served as
such folr twenty-five years and who passes an examination for promotional appointment in such
forc¢ shail have preference in promotion equal to that.provided to Vetefans under the civil service
rﬁles.” The law distinguishes between “fegula:r police officers” and “special state police

officers.” G. L. ¢. 22C, § 63; Jones v. Wayland, 374 Mass. 249, 255-256 (1989) (reasoning ,tﬁat

becauge_there are “numerous instances in the General Laws where the term ‘police officer’ [is]
qualified by antecedents such as . . . ‘regular,” ‘permanent,’ and“full—time,” a provision of tile
statute containing no such restrictive term Was intended to cover all police officers, and not just
regular police ofﬁcers). General Laws ¢. 22C, § 63 provides, in relevant part, “{tlhe colonel [of
state police] may . . . éppoint employees of [a] college, university, or other educational institutién
.. . as special staté police officers.. Such special state police officers shall . . . have the same
power to make arrests as regular police officers for any criminal offense committed in or upon
tands or structures owned, used or occupied by such college, university, or other institution.;’

The Commission apprdpriately reasoned that as DeF:réncesco’s- aufhé)rity as a member éf the MIT
- Police Department was derived:from c. 22C, § 63, he was a member of a special state police
force and not a regular police force. As such, the two years spent at MIT did ﬁot qualify him for -
the twenty-five~-year preference as of the date he took the exam.

DeFfanoesco also contends that I“nothing in the statute states that the official taking the
examination cannot obtain credit for experience toward the twenty;ﬁve year rule after sitting for
the fest.” Contrary to this assertion, the plain language of G. L. ¢. 31, § 22 provides: “In any
examination, the applicant shall be aliowed seven days . . . to file with the administrator a

training and experience sheet and to receive credit for such training and experience as of the time
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designated by the administrator.” The x;vritten instructions on the training and experience rating
sheet completed by DeFrancesco directed him {0 “rate [his] work experience as of the date of the
examination.” Reading the statute and instructions together, it is clear that ¢. 31, § 22 allows
HRD to designate the cutoff time for calculating credit, and HRDD has elected that credit be
calculated as of the date of the exam. This conclusion is supported by prior decisions of the Civil

Service Commission. Neville v. Wilmington, 18 MCSR 188 (2005) (holding twenty-five-year

preference time spans from applicant’s start date as a full-time civil service police officer to the
ciate of the exam); Clark v. Départment of Employment and Training, 7 MCSR 261 (1994)
(rejecting appellant’s argument that she would have had the required experience for prﬁmotion
“had the cut-off date been the date on which the eligible list was established rathef than the date .
of the examination” on the grounds that the Commission, as authorized by ¢. 31, § 22, had
determined experience credit was to be calculated as of the date of 'examj. The Corhmission was
thus justiﬁed n afﬁrminé HRD’s refusal to award DeFranceséo the twenty-five-year preference.
Pursuant to G. L. c. 30A, § 14, the Commission’s decision Was‘not in excess of its
statutory authority or jurisdiction, based on error of law, arbitrary, capricious or an abuse of
discretion, or otherwise not in accordance with Massachusetts law. The Commission’s

December 5, 2008 Finding and Order is therefore affirmed.



ORDER
For the foregoing reasons, it is ORDERED that the plaintiff’s Motion for Judgment on

the Pieading_s is DENIED. fudgment shall enter for the defendant. .
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Leila R. Kerr}/
_ ~ Justice of the Superior Court
Dated: #i /7 ?/Of



